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PREFACE TO THE REVISED EDITION 


Those who have used the first edition of American Government i7i Action 
will find here the following changes: (1) There are now forty-eight chapters 
instead of the original fifty-three. (2) There have been some important 
revisions of outline; the discussion of public finance, for example, now 
follows the section on public administration instead of being in the first 
part of the book. (3) The early chapters have been completely rewritten, 
with some new material added and some of the old omitted, leading, we 
hope, to a more simple and lucid presentation. Chief among the omissions 
has been a good deal of historical material which, it was felt by many users 
of the first edition, tended to obscure the main outlines of our presentation. 
(4) Several chapters have been combined, chiefly those relating to public 
policy, a subject that has been re-emphasized at many points. (5) The 
chapters on international relations have been expanded, especially in the 
direction of the work of the United Nations and the dynamics of American 
foreign policy. (6) New tables and illustrative materials have been added 
throughout, new factual data have been included, and recent monogiaphic 
studies have been drawn on. 

A new feature is the inclusion of questions at the end of each chapter. 
Some of these go beyond the discussion in the text and can be answered 
only by additional effort on the part of the student. It is hoped that the 
questions will be found useful for review purposes, in stimulating inde- 
pendent thinking by students, and in suggesting ideas for examinations. 

With the new arrangement of chapters, a convenient break in the subject 
matter occurs at the end of Chapter 27, marking the transition from the 
section on the judiciary to the one on public administration. 

The underlying purposes and objectives of the book have not been 
changed. Our own experience and that of others have served to stiengthen 
the belief that a functional approach to political science, which combines 
elements of American government with general conceptual problems o 
political science, is a blend that has much to offer. 

Our sincere thanks go to our colleagues and to the students who have 
used the book and who have helped us at many points by bringing to our 
attention errors of fact and faults of presentation. 

The Authors. 


Scrivelsby 
Bethel, Vermont 
January, 1951 



PREFACE TO THE FIRST EDITION 


For many centuries, men have realized the social necessity of developing a 
science of government. Today, when the complaint is so often heard that 
physical science has outstripped social science, the need to understand the 
laws of society and government is more pressing than ever. Political scientists, 
therefore, along with other social scientists, are searching for more eflEective 
methods of presenting their subject to our future citizens and civic leaders. 

The present book assumes that American government and general political 
science can be combined in the beginning course, that the beginning student 
should learn the principles and problems of political science in general and 
those of American government in particular. In the past, unfortunately, these 
two emphases have been too often separated, with American government 
taught as the beginning course and principles reserved for a relatively small 
group of students in advanced courses. In a few cases, a course entitled An 
Introduction to Political Science has been an alternative. Believing that there 
are advantages in both methods, we have attempted to correlate them. 

In most fields of knowledge the beginning course deals with the history, 
concepts, and general principles of the subject, thus laying the foundation for 
specialized courses later on. Although this is the systematic way to go about 
it, there are good reasons why American institutions have been emphasized 
when American students are introduced to the art and science of govern- 
ment. Dictates of sentiment and practicality point in that direction. Further, 
the American political laboratory offers superb opportunities for studying 
the general laws and practices of political behavior. Nevertheless, the dangers 
inherent in a territorially confined study should not be overlooked— national- 
istic bias, parochialism, a “glorified” civics, failure to develop the broad 
principles of political science as rapidly as otherwise might be done. 

There seems to be a convincing case, therefore, for combining general polit- 
ical science and a knowledge of the American form of government in the 
beginning course, although admittedly it is a somewhat more difficult under- 
taking than merely describing the organization and functioning of our own 
domestic institutions. On the other hand, if American college and university 
students need to become familiar with the general principles of chemistry, 
physics, biology, and other organized fields of knowledge, there seems to be 
equal reason for believing that they need a similar approach to the study of 
government. 

The method of this book is functional, meaning that the emphasis is 
placed consistently on principles, processes, and problems of broad import. 

vii 



Viii PREFACE TO THE FIRST EDITION 

When we discuss political parties, legislatures, chief executives, or regulatory 
programs, for example, we deal with them in one place instead of first at the 
federal level, a second time at the state, and finally at the local level. This 
treatment is designed to promote understanding, avoid tedious duplication, 
and sustain reader interest. For theoretical as for practical reasons, a recog- 
nition of differences is as essential as calling attention to what all levels of 
government have in common. Furthermore, we do not believe that descrip- 
tion can or should be eliminated, for it is requisite to the scientific method 
and is involved equally in the functional as in the “levels of government’' 
approach. The functional approach, however, differs from the latter method 
in that it is less repetitious and pays more attention to common causation 
and understanding. Believing in the virtue of the functional method, there- 
fore, we have attempted to follow it consistently throughout the book, and 
to emphasize local, state, regional, and international government as well 
as the federal. 

Believing also that the student should have as clear an understanding as 
possible of what a book is attempting to do, we have dealt with the scope and 
method in Chapter 1 and more briefly at transitional points throughout the 
study. Information that is retained explains the “why” before going into the 
“what.” For this reason, we encourage students as well as professors to read 
the preface before starting the main body of the book. For this same reason, 
we think it important to set forth here, in summary form, the objectives of 
this introductory textbook: 

To combine the elements of American government with an introduction 
to political science, covering everything of significance on the subject of 
American government but avoiding needless and uninteresting detail. 

To deal with the common problems of government at all levels, thus avoid- 
ing duplication and providing a rememberable basis of comparison. 

To focus the organization and functioning of government on three central 
problems of our day: how to prevent war, how to produce an expanding 
economy, and how to create a better social environment. 

To maintain a balanced emphasis in dealing with the political, legislative, 
judicial, and administrative processes, with due attention to historical 
development and causality, and to the influence of psychology and 
motivation. 

To bring out the interrelations of the social sciences and to stress the need 
of correlated attacks on significant societal problems. We have tried 
especially to bring economics and political science into a closer work- 
ing accord, and we have also emphasized the role of history, law, 
sociology, psychology and others of the social studies. 

To stress the role of the United States in the world community, and to 
explore the problem of war. We assume that America’s place in the 
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community of nations is part of the fundamental groundwork of 
American government and political science. 

To give more attention than is customary in beginning texts to the influ- 
ence of law and legal institutions in the life of the politically organized 
community, thus providing a foundation for students who expect to 
enter either the field of law or government service. 

To deal with the theory and principles of government so as to prepare 
students for additional work in comparative institutions and compara- 
tive government. 

To provide a foundation for all advanced courses in political science in 
the fields recognized by the National Roster of Scientific and Specialized 
Personnel, including public administration, political parties and public 
opinion, legislatures and legislation, constitutional and administrative 
law, international law and relations, political philosophy and systematic 
theory, government and economic enterprise, and American govern- 
ment and comparative government. 

To show the student how government is an integrated institution, not one 
that is artificially segmented, thus increasing the political sophistication 
and influence of the citizen. 

To present with conviction the philosophy of American government and 
political beliefs, but at the same time to deal with alternative forms 
and philosophies of government. 

A major problem of the author of a textbook is to effect a logical and 
teachable organization of subject matter. We have tried to present a reason- 
able sequence of topics, beginning with the rise of statecraft and the develop- 
ment of constitutional foundations, going on to the problems of area and 
the distribution of governmental power, and then to the problems of cost 
including taxation and expenditure. We then discuss the people and their 
government, legislatures and public policy, law and the judicial establish- 
ment, public administration, foreign policy and international relations, 
government and economic welfare, and government and social welfare. We 
conclude with a discussion of the future of popular government in the 
United States. 

Different people, however, have their own ideas about the natural order of 
things. Since we claim membership in this independent fraternity, we have 
tried to keep in mind the fact that some instructors will want to take up parts 
or chapters out of sequence. We think, for example, that Chapters 12 and 13 
on public finance fall naturally where they are, coming as they do after the 
student has learned what government is, how it developed, what its main out- 
lines are, and the problems of area. We believe he should then understand 
how government is financed and to what extent the nerve that runs to his 
pocketbook is stimulated by public expenditures. ‘But some instructors may 
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wish to deal with governmental expenditures and revenues in conjunction 
with public budgeting, which in our scheme comes later, in the part dealing 
with the administrative process. In other words, our outline is presented as 
we think it ought to be, but those who prefer to change the order should have 
no difficulty in doing so. It is also our hope that this book will prove flexible 
with regard to the amount of time various institutions devote to the course. 
Our experience in teaching the present outline and materials indicates that 
the book divides conveniently at the end of Chapter 32; an equally feasible 
division occurs at Chapters 20 and 39, making three parts if -that is desired. 

This book is a full collaboration. Since husband and wife authorships 
are still sufficiently uncommon to arouse some interest in the method of team- 
work employed, we may explain that we jointly planned the outline, col- 
lected the materials, and polished the final drafts. The first writing was the 
work of one partner; later revisions were chiefly the work of the other. By this 
close collaboration, we hope that we have achieved unity in our presentation. 

Considering the scope of the book, our indebtedness to other authors, from 
Aristotle forward, is plainly enormous. Since in our opinion copious foot- 
notes detract from the readability of a textbook, most of our acknowledg- 
ments, either express or implied, are found in the topical bibliographies at 
the end of each chapter. We wish to take this opportunity, however, to 
express a sense of indebtedness and gratitude to the political scientists of the 
present century far exceeding any that might be specifically stated. 

Special acknowledgments are due to several professional colleagues and 
friends. Professor E. E. Schattschneider of Wesleyan University twice read 
the entire manuscript, giving us many helpful suggestions and pointing out 
errors of fact or interpretation, and a similar service was rendered by Pro- 
fessor Lawrence H. Chamberlain of Columbia University. Sections of the 
work were also reviewed by Professors Grayson Kirk of Columbia Univer- 
sity and Robert Carr of Dartmouth College. Our Northwestern University 
colleague. Professor Mary Earhart Dillon, criticized the whole manuscript. 
Professors John McDiarmid and Roscoe Baker, also of Northwestern Univer- 
sity, read several chapters. The part on law and the judiciary was scrutinized 
by Walter N. Thayer, New York attorney and former general counsel of the 
Foreign Economic Administration. Lewis B. Sims of the Bureau of Census 
provided us with valuable charts and statistical analyses. For assistance in 
collecting material and typing the manuscript we are indebted to Colin and 
Marjorie Livesey and to Miss Lucy Phillipp. 

To Phillips Bradley and other political scientists who have contributed to 
the “American Government in Action” series, we owe a debt of thanks for 
permission to use this dynamic title. 

M. D. 

G. D. 

Evanston, Illinois 
June, 1946 
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PART ONE 


THE ART AND 
SCIENCE OF 


GOVERNMENT 



CHAPTER 1 


THE WORLD OF GOVERNMENT 


In the shrinking world of the twentieth century, the need for stable 
domestic and international government is universally felt, even in areas as 
remote as Indonesia or central Africa, so that today upwards of two billion 
people inhabiting approximately sixty different countries are students, in 
varying degree, of history’s perpetual quest: how to live together in political 
society with a passable degree of order, harmony, and justice. The study of 
the art and science of government is therefore increasingly important. In 
the world of the A-bomb and the H-bomb, we must learn to govern ourselves 
or perish. This book proposes to examine the problems of government as 
they apply to the American scene. In this introductory chapter our concern 
is with answers to the questions: Why is government important? How shall 
we study it? What is the nature of government? Why is the American labora- 
tory a peculiarly good one? 

As the complexity of society increases, so also does the force of the impact 
of government on the citizen, so that today, in a dozen different fields, what 
public officials do, from the Secretary of State down to a member of the 
smallest town council, is front-page news. It was not always so, as many now 
living can well remember; there was a time when the acts of government 
were little noticed, either because they were thought of insufficient signifi- 
cance or because other events claimed a larger share of the people’s interests. 
Today, by contrast, politics is next to the weather as a main topic of conver- 
sation: the stock market goes up or down depending on what the President 
recommends and Congress does, and the governor’s message causes appre- 
hension or a feeling of security depending on his budget plans and what 
he outlines in the form of major legislation. Or a mayor is elected on a 
reform ticket and people may begin to clean up their yards, paint their 
houses, and take an optimistic view of the future of local trade and industry. 
Whether we like it or not, the things that go to make up “progress,” includ- 
ing science and invention as well as social innovation, cause an inevitable 
expansion of governmental functions and duties that come constantly closer 
to the life of every citizen. 

Government has become a chief concern of us all. The study of govern- 
ment is now the indispensable preparation for a career in business, farming, 
and all the professions. Whatever our occupation, we may succeed or fail 
with the degree to which our governments meet or ignore our needs. In 
addition, of course, a large percentage of us will work directly for the 
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government because at present one out of nine Americans is in public em- 
ployment, Thus there is also a direct vocational aspect to the study of 
government,^ 

There are other reasons for an accelerated interest in government. It 
costs a great deal to run government; we depend on it for many of the 
necessities of life; in an insecure world, government protects us from poten- 
'^tial enemies and conducts our foreign relations; and as umpire of the 
economic system, it superintends the competitions of capital and labor, 
small and big business, public utilities and consumers. In a complicated 
system of interpersonal relationships seemingly requiring considerable 
ordering, government has become the great stabilizer. 

The complexity of modern society and the effect of that complexity on 
government suggest the following cause and effect relationships which ex- 
plain the relative importance of government to the governed at different 
periods of time in the past. They may be considered as merely hypotheses 
now, but they should be kept in mind as the subject develops. 

The importance of government varies with the simplicity or complex- 
ity of the social situation found in the community. Government among 
the early tribes of Greece, for example, differed little from a typical town 
government today, whereas twentieth-century government, like modern 
civilization, is an enormously intricate mechanism consisting of innumer- 
able delicately balanced parts. 

The greater the degree of complexity, the more is the role of government 
magnified in relation to other institutions of society— home, churoh, and 
economic life. If our government should fall to pieces today, every other 
segment of our lives would be thrown into confusion. 

As complexity increases, governmental power tends to assume greater 
weight at higher levels, and hence individual and local controls are weak- 
ened by the necessities of representation and delegation. In a New England 
town, every voter has the right to a direct voice in the government of his 
community through his participation in the town meeting. In a city, be- 
cause of its size, he can only vote for someone to represent him in the 
government of his community, so that direct control is lost and the power 
formerly exercised by the citizen now rests at a higher level. 

As social complexity increases, there is a redistribution of power among 
the branches of government, the tendency being to concentrate power in 
the executive. In the early days of our history. Congress was the most impor- 
tant part of our government. Later the Supreme Court became dominant. 
But now it is the executive branch that wields the greatest influence. 

Government today is more than a formal institution making formal deci- 
sions on matters of public policy. Government involves political manipula- 
tion, power conflicts and adjustments, the influence of personality, and 

1 See Chapters 22, 27, 34, and 39, dealing with careers in politics, law, administration, 
and the foreign service. 
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includes nonrational as well as rational behavior. The more government 
expands, the more bureaucratized it becomes, in the sense of formal organi- 
zation, hierarchy, professionalization, and subservience to rules. Likewise, 
the more government is required to do, the more it tends to extend its 
authority by making the most of established areas of jurisdiction; hence 
the frequent observation that once a domain of government has been 
established, it tends inherently to grow. Such accretions of public authority 
are typical and contractions are rare, an innate characteristic of institu- 
tional life responsible for one of the most perplexing problems of political 
science: how, in each generation, to redefine the line between private right 
and public rule. 


THE FUNCTIONS OF GOVERNMENT 

The functions of government are related to the complexity of the social 
situation. With each increase in complexity we may expect a corresponding 
growth of governmental responsibility, although not necessarily an addition 
to functions. The small town, for example, may have a police force con- 
sisting of one constable, but the federal government of the United States 
requires the services of the Federal Bureau of Investigation with its huge 
staff, its laboratories, training schools, planes, and automobiles. 

The work which government must do depends in a large measure on the 
functioning of other institutions in society. If any fails in its appointed 
task the government is likely to be called on to supplement it. Likewise, 
when disagreements between different groups arise, or when one group 
thinks it can gain advantage through the use of government, again the 
state is likely to be called on. When private charity, for example, could not 
meet the situation created by unemployment during the depression of the 
1930's, the government had to fill the gap with its relief programs. In cer- 
tain parts of the United States where irrigation is needed to make agricul- 
ture possible, no private enterprise is available for the task and so the 
government takes over. Again, when a major clash of interests occurs be- 
tween organized labor and management, the government is often called 
on to help settle the difference. 

The functions of government vary, in emphasis if not in kind, depending 
on the ability of the controlling group to put its program into effect, and on 
the technological and other problems that arise at different periods. In 
early Babylon and Egypt, government carried on every function that it 
does today, but not every activity or as many of them as we find today. But 
it did protect the people, build public works, regulate prices, assist farmers, 
and carry on diplomatic relations. Matters of degree and emphasis are so 
important, however, that they sometimes seem as great as differences in 
kind. 

The main categories of governmental function have remained relatively 
stable through recorded history, but the emphasis given to each and the 
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variety of duties included within each category have differed markedly, 
both in time and as between contemporary cultures. The function of 
maintaining an army, for example, was a first priority under Louis XIV 
of France. But at this same time in England this function was overshadowed 
by the question of colonization. And in our own federal government today 
the winning of a world war, although paramount a little while ago, is now 
(1950) superseded in public attention by the problems of Marshall Plan 
support, the containment of communism, and the conduct of a successtul 
foreign policy. 

If you were asked to write down what you consider the appropriate func- 
tions of government, what would you include? You might describe the things 
that government does today—that might be called the pragmatic test. 
Or you might draw up your list on the basis of your own preferences as 
to what should be considered private and what public business. Or you 
might frame a Utopia in which you would outline the activities you con- 
sider desirable, and then determine which of these the government should 
undertake. All of these methods have their advantages. Certainly prefer- 
ence should not be ruled out, nor can we be sure that everything that is 
now done is either necessary or adequate. And it is obviously desirable to 
think about a more ideal existence and how it can be realized. There is 
something to be said, therefore, for all of these methods. 

In England and France during the seventeenth century, what was govern- 
ment called upon to do? The more important activities were to protect the 
people from invading forces, a protection which involved the fitting out of 
armies and navies; to raise revenue to finance war, the royal household, and 
the civil establishments; to maintain a police force so that people’s prop- 
erty and their persons would be safe; to create companies of gentlemen 
adventurers for trade and colonization; to operate a postal service; and to 
assist infant industries, thereby strengthening the country and securing 
additional sources of national income. This is not complete, but it is a 
representative list. 

If the chief functions of government in every period of recorded time are 
thus listed, even as far back as ancient Egypt, India, and China, there will be 
certain similarities in each case and the functions will not be so very different 
from what governments do today, although the modern scale of operations, 
of course, is immeasurably larger than at any previous time in history. 

The functions of government, therefore, have been much the same 
throughout the ages, but the degree of attention given to each has differed 
widely, depending, among other factors, on physical and social invention. 
Different classifications of functions are possible,^ but the following list has 
been found fairly inclusive and reliable: 

2 For example, Merriam stresses the ends of government instead of the division of labor 
and arrives at five functions* external security, internal order, justice, welfare, and freedom 
in varying forms and proportions.— Charles E. Merriam, Systematic Politics (Chicago, 1945), 
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Pro maintenance of internal safety and repulsion of outside ag- 
gression. 

Regulation— controls and prohibitions imposed upon various groups 
within society, such as regulation of prices, quality, trade practices, and 
so on. 

Assistance— the giving of subsidies, franchises, or other forms of encourage- 
ment or charity, such as relief to the unemployed or subsidies to the 
shipping industry. 

provision of schools, libraries, postal service, municipal trans- 
portation, and the like. 

International relations— lYit conduct of relations with other sovereignties, 
including foreign policy and diplomacy. 


This classification should be kept in mind during this study of the present- 
day duties of government. You may wish to subdivide some of the categories 
or to add new ones. 

The modern way of viewing the several functions of government is to use 
the objective method of science. The questions to be answered as a part of 
that process are: \/Vhat does government do today and what has been its 
experience in the past? What does the trend seem to be? What are the human 
needs and social satisfactions which people seek? What evidences are there, 
if any, of tensions among individuals or groups caused by failure to meet 
these needs? What is the record of other institutions which heretofore have 
dealt with the problem of satisfying these needs? Correlate this information 
and you should be in a position to predict what the trends of govern- 
mental activities in the future will be. Some of the factors, as you have 
probably sensed, are hard to measure, especially the one about tensions. But 
even when you have reached this stage in the analysis, there is yet another 
step: What is the nature of the leadership that is guiding the extension or 
restriction of a particular governmental function, and what is its relative 
skill? 

Vast as the functions of government are, however, government itself is a 
lesser concept than that of society, which is the most comprehensive of all, 
and that of the state. If we were not to distinguish society, with its countless 
uncentralized relationships and activities such as the neighborhood and the 
home, from the state, with its specific centrally coordinated activities, says 
Robert M. Maciver, we would then be on the dangerous road to totalitarian- 
ism.3 The requisites of society are law and order, stability, and a general 
security, all of which depend on the state. The state includes a definite 
territory, a population, sovereignty, and governmental organization.^ Thus 
the state is greater and more inclusive than government, which is the organ- 


3R. M. Maciver, The Weh of Government (New York, 194/), p. 82 

4 Compare Stephen Leacock, Elements of Political Science, rev. ed. (Boston, 1^, p. 13. 
Francis G Wilson. The Elements of Modern Politics (New \ork, 1936), pp. 60-64, and 


Maciver, op. cit., p. 31. 
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ized agent or political and administrative arm of the state— the state viewed 
in the institutional sense, so to speak.® 

Although government resembles many other social institutions, it has 
several distinguishing characteristics: membership in the organized political 
state is compulsory, whereas in other associations it is usually voluntary; 
government has a definite territorial basis; it has more purposes than most 
associations; it is permanent where other groups may be temporary; and it 
possesses legal supremacy and a near monopoly of force.® 

Government assumes different forms in different countries, and various 
classifications are possible. According to the number of persons controlling 
the government, it is either (a) monarchy or dictatorship (the rule of the 
one), (b) oligarchy (the rule of the few, also called aristocracy), or (c) democ- 
racy (the rule of the many). On the basis of the areal distribution of gov- 
ernment powers, governments are either federal, where powers are divided 
between the units and the whole, or unitary, a system in which powers are 
concentrated in a single central organization. A third classification relates 
to the division of legislative and executive power within the government, 
the two principal forms today being the parliamentary, also called cabinet 
government, and the presidential, emphasizing the separation of powers 
among the legislative, executive, and judicial branches. Under parlia- 
mentary government the executive is created out of the legislature and is 
fully accountable to it; under the presidential form, the executive is 
elected by the voters, and the legislative and executive branches, as well 
as the judicial, are independent of each other. A third type is the dictatorial, 
in which one person monopolizes both legislative and executive powers, 
examples of which exist even in the Americas today. 

The three main factors relating to form of government, therefore, are 
distribution of power by population, area, and branch of government. On 
this basis the United States is democratic, federal, and presidential; Canada 
differs in being parliamentary; and France and Great Britain differ even 
more in being unitary and parliamentary. 

THE STUDY OF GOVERNMENT 

The study of government is the study of what the politically organized com- 
munity does, and how and why it does it. The study of government, like 
government itself, is dynamic. Government is all of the forces of society, 
singly and collectively, concentrated on the making of public policy and its 
administration and adjudication. Government, therefore, is central; and 
especially is it central in the complex society of today. Government stands 


5 In addition to its use in a generic sense, of course, the term “state” also distinguishes 
one of the forty-eight states in the American union, but this should offer no difficulty in 
the present study because the term “government” is more often used than “state” in its 
broader sense. 

6 Wilson, op. cit., pp. 58-60, 
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squarely among the people and on the land on which they live, making 
and enforcing the rules of the game. Thus the study of government must 
be broad enough to take all of these factors and relationships into ac- 
count. 

The study of government, then, is not merely concerned with an insti- 
tution called the politically organized state; it also includes attempted 
solutions to most of the major problems of our time. To provide a central 
theme^ therefore, it is proposed to deal at appropriate points in this book 
with four basic questions that are in the minds of most students and that 
government must help solve: 

First, what is the prospect of another war in this generation? Govern- 
ments make wars and fight them; what can they do to prevent them? 
How can nations control the destructive use of atomic energy? Indeed, 
how to prevent war and safeguard peace is the central problem of the 
future, the solution of which may well depend on the depth of our under- 
standing and our willingness to cooperate in dealing with international 
problems which the discovery of atomic energy has pushed right down to 
the level of the citizen’s home. What are the causes of war? How can govern- 
ments prevent war through national ideology and international organiza- 
tion? How about colonies, the problem of sovereignty, and the elements of 
an enlightened foreign policy? Interest in government has grown as the 
peoples of most of the nations of the world have shown an increased deter- 
mination to do something decisive about war and peace. But today this 
interest in government must grow even faster to keep pace with our knowl- 
edge of the means of world destruction. 

Second, what are the chances of steady employment in an expanding 
economy? We are all interested in our own economic security, means of 
livelihood, and opportunities of personal self-development. What can 
government do to provide some degree of economic security? How far must 
we expect government to go in stabilizing and fostering a reliable system 
of production, distribution, and exchange? The answer takes three prin- 
cipal forms: policy toward business, toward agriculture, and toward labor. 
Underlying these are problems of conservation and planning and the rela- 
tion of national economics to world markets. 

Third, what kind of world is this in which to bring up a family? What 
can government do about slums, crime, illiteracy, disease, and juvenile 
delinquency? Man has made cities— now can he make them more habitable? 
The welfare of its citizens is the inescapable responsibility of a government 
which is popularly controlled and focused on human objectives. Law and 
order must be maintained through police establishments and institutions 
for the socially maladjusted. Since the strength of a republic lies in the 
degree to which knowledge is widely disseminated, education is also a vital 
function of a free government. Health, housing, and public-utility stand- 
ards must be maintained and improved. Government, as the servant of all. 
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must create the conditions and provide the instrumentalities for cultural 
opportunities conducive to the good life. 

And finally, people want to know what the chances are of keeping their 
individual freedoms in a society that requires them to live and act in large 
communities. Can over-all social efficiency and individual liberty be 
reconciled, or is that not possible? 

These questions are all age-old problems of political science, but today 
their intensity is such, and they hammer so persistently for solution, that 
they seem new. No government alone can solve any one or any combina- 
tion of them. The individual, the family unit, the spiritual force of religion, 
the organizing power of business, the free expression of cultural mediums! 
the influence of philosophy and ethics, and-most of all-the vitality and 
essential decency of common humanity are all involved. 

The task of political science, say the editors of a book of readings en- 
titled The People, Politics, and the Politician, is to “socialize the individ- 
ual-to teach him to see himself as part of a vast socio-political complex 
which is the world of today, to end his isolation, to so stimulate his im- 
agination that he will come to see society as one vast interrelated whole, 
in which the problems of geographically or socially remote persons are in 
some fashion connected with his own."’’^ This is a worthy ideal. We must 
broaden our sights in order to become better, freer, and happier people. 
It is against this larger backdrop that we propose to study government 
here. 

Main Subdivisions of the Study of GoveTnTnent 

There are eight areas of political science, all of which in one way or 
another enter into the study of any one of them. Therefore all of them can 
be said to impinge on the subject of this book, American government.® 

Political theory and philosophy— which, are concerned with what govern- 
ment should do. This is the study of what the greatest thinkers have 
propounded as to man's relation to government and to his fellows. 

Political parties, public opinion, and pressure groups— the means by 
which men stimulate governmental action to satisfy their needs. Psy- 
chology and the techniques of communication and political manipula- 
tion predominate here. 

Legislatures and legislation— converting pressures from particular groups 
into law and policy. This area of our study takes up the problems that 
legislatures endeavor to deal with and explains the central role of the 
legislature in democratic, representative government. 


The People, Politics, and ihe Politician (New 

York, 1941), p. 2,. 

of Scientific and Specialized Personnel of the Bureau of Placement 
War Manpower Commission, Washington, 1945. This eightfold classihcaaon was approved 
by the American Political Science Association. ^ 
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Constitiitioncil and adTninistTative law — the law which controls the organ- 
ization and powers of government and the relation thereto of individual 
rights and duties. 

Public administration — or the law in action, and how it is administered. 
Public administration is the management and operation of the public 
business at all levels of government including the international. 

Government and the national economy — showing how government regu- 
lates, stabilizes, stimulates, taxes, and generally controls the national 
economy. The state as entrepreneur, or the government in business, 
comes under this heading. It is one of the most dynamic areas of the 
social sciences. Technology, economics, and engineering all enter here. 

International law and international relations— 'Concexntdi with the attempt 
to stabilize and order the relations among nations. The problem of war 
and peace, of primary concern to humanity today, lies in this field. 

American government and comparative governm.ent—dt2L\ing with the 
form and development of American government, and comparing the 
similarities and differences of foreign governments. 

In this outline, each subject shades off into the next. It starts with the 
question: What should government do? Then come the pressure to do it, 
the decision to proceed, the legislative hurdles, the methods of enforcement 
and administration, the impact of the program on business, and on other 
nations. This is the stox'y of government, of our central process in operation. 

GOVERNMENT IN THE UNITED STATES 

Government in the United States is a democracy and takes the form of con- 
stitutional, representative rule. Many people would prefer to call it a 
republican form of government. The technical distinction is that democracy 
consists of the direct action of the people, as in the Greek city-state or the 
New England town, whereas a republic involves the delegation of authority 
to elected representatives as in the state and national governments of the 
United States. 

Our country provides an ideal laboratory for the study of political 
science. In the first place, ours is a large and populous nation, with wide 
geographic, economic, and cultural differences. In addition, as a people, 
we have come from all over the world, bringing with us different languages, 
customs, and political backgrounds and beliefs. We are almost a cross sec- 
tion of humanity. Thus, because of the size and complexity of our nation, 
and the nation-state structure of our governments, there has been oppor- 
tunity to experiment. It is not just one governmental laboratory, but many. 
We have a variety of forms of local government, for example, and several 
different forms of state government. Indeed, most of the elements of com- 
parative government are found within our own borders. 

Added to these circumstances is the influence of accumulated political 
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thinking and practice. American government has been partly shaped by 
civilizations as distant in time as ancient Greece and Rome. Our early polit- 
ical leaders— men such as Madison, Jefferson, Franklin, Jay, and Hamilton— 
were as familiar with the previous political wisdom of the world as any 
similar group of men who ever lived. And because of the circumstances of 
our colonization, popular government has had a congenial setting in which 
to flourish. A study of our nation's government, therefore, should throw 
light on the age-old question: How can government be made to operate for 
the good of the whole people? 

Furthermore, the United States is a singularly good laboratory for study- 
ing the distribution of power among the various levels of government~the 
matter of federalism, for example— and the division of governmental 
authority between the legislative, executive, and judicial bodies. These are 
among the most important questions of statecraft. And finally, the United 
States, as a great industrial nation, is probably unexcelled in the oppor- 
'’tunities it provides for the study of the interrelations of government and 
business, a subject which is becoming more important to us every day. 

This is not to say, however, that we should be content with a nationalistic 
approach to political science. Nor should our approach be merely descrip- 
tive, lest we become lost and confused in the intricacies of institutional 
minutiae. It is we as a people, together with the social and economic forces 
that we put in motion and the political processes by which we are governed, 
that are vital and interesting. These factors combine with the institutional 
elements of government to create a synthesis that is understandable in the 
light of the kind of life we lead today, and by means of which we may help 
to shape the kind of life we hope to lead tomorrow. 

We are interested in the goals and values of a democratic society. We want 
to know why government acts. We need a realistic understanding of the 
pressures between rival institutions, forces, groups, and individuals, and 
where and how government figures in them. And in order to be practical 
about this matter of common interest, we want to know how government is 
organized and run. Government is concerned with the ends as well as with 
the means. Since both are important and related, both must be studied. We 
are interested here both in what is and in what ought to be. Going beyond 
mere description, we look for evaluations and possible improvements. 

This book tries to blend theory and practice. It cannot contain all the 
facts that anyone studying American government may ultimately need, but 
it does attempt to raise the more important public issues of the day and to 
call attention to the abiding problems of society in all ages. No one book, 
however, can do this completely. The student must supplement both his 
analysis of theory and his storehouse of factual information from other 
sources. Generalization in political science is often difficult because of the 
diversity of practice, and yet generalization is essential if wisdom as well as 
information is sought. Thus we suggest that students and teachers turn to 
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their local political laboratories for applications and for verification and 
testing. 

With regard to the pattern or outline of this book, it deals first briefly 
with the establishment of American government, and then with the chiet 
institutional aspects of American government at the federal, state, and local 
levels. Following this it considers the distribution of power and jurisdic- 
tion between the various levels of government. 

Then comes a series of related matters: population, citizenship, public 
opinion, propaganda, the citizen as voter, political parties, practical politics 
and elections, the bases of representation, legislative assemblies, and the 
methods of increasing responsibility and legislative effectiveness, concluding 
with a chapter on the main areas of policy decision in the United States 
today. 

It next studies the judiciary, as policy maker and as administrator. This 
part is followed by a group of chapters on public administration, how policy 
is given effect, and how the great bulk of government business is accom- 
plished. Then comes a study of the cost and financing of government. 

The book turns last to a consideration of three major questions in their 
policy as in their institutional implications: the problem of international 
organization, which in turn relates to war and peace; the problem of eco- 
nomic well-being and jobs for all; and the problem of a decent social en- 
vironment, including the welfare activities of government. The concluding 
chapter in the book deals with these questions: What are the forms of 
government? Is our democracy changing into something else? What must be 
done if we are to retain our freedoms and our institutions? 


QUESTIONS 

1. List in order of importance the reasons that government has assumed 
a growing significance in recent years. 

2. How would you go about proving or disproving the hypotheses on 
page 4 relating to the effects of complexity on government? 

3. From time immemorial, and particularly in recent years, people have 
talked about the “nature” of government. Do you think this concept is 
objectively supportable? Why or why not? If your answer is in the affirma- 
tive, how would you analyze the nature of government? State your reasons. 

4. Define the following terms: society, state, government, politics, polit- 
ical science. What are the components of “the state”? 

5. Suggest three principal methods of classifying the forms of govern- 
ment. 

6. What are the major economic and social problems with which Ameri- 
can government is concerned today? 

7. What do you understand is meant by “political power” and what 
forms does it take? 
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8. Analyze the advantages and disadvantages of using the American 

government as a laboratory for studying introductory political science. AVhat 

are the reasons for studying comparative government? 

9. Make a list of all the things you think you know and the things you 

do not know about American government as of this point in your study. 

10. What five functions of government are suggested in your textbook? 

How does this analysis differ from that of Charles E. Merriam? 
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CHAPTER 2 


THE AMERICAN VIEW OF GOVERNMENT 


Rarely do we stop to think today that the 170 years which elapsed between 
the settling o£ Jamestown in 1607 and the Revolution of 1776 comprise a 
period almost as long as that which separates us from the Revolution. It 
seems hard to realize that the original settlement, the development of 
colonial government, and the preparation of the American people for state- 
hood and federal government covered so long a time. As a matter of fact, if 
we reckon from the ratification of the federal Constitution in 1788, our 
history as a nation has been slightly shorter than our history as a colonial 
possession. 

It is also hard to realize that on the eve of the Revolution, the population 
of this country totaled some three million people, living in settled communi- 
ties extending from Maine to Georgia, a distance of thirteen hundred miles. 
Compared with government during the golden days of Greece or even in 
England at the end of the Middle Ages, there was an extensive governmental 
problem on these shores at the time of the Revolution, with regard to both 
territory and population. America was already cosmopolitan in terms of 
racial origins. The English had settled in New England, Maiyland, and 
Virginia; the Dutch were in New York; the French Huguenots occupied the 
Garolinas; there were French and Spanish claims along the southern gulf; 
the Scotch-Irish were scattered along the western frontiers; and the Penn- 
sylvania Dutch were in the central states. America had become a microcosm 
of Europe. And as the original settlers pushed westward and millions of 
others came from all parts of the world, we were in the process of developing 
a governmental problem on a continental scale. 

By the time of the Revolution, thriving cities had grown up along the 
Eastern seaboard. Commerce was extensive, especially with England and the 
West Indies. There was a pervasive interest in ideas, and the reading of news- 
papers and books was probably as great, in proportion to the population, as 
anywhere in the world. America's three million citizens were politically 
minded, possibly more so than the people of any other country. The circum- 
stances which led them to the New World— escape from tyranny and quest 
for opportunity— made government a primary concern in their lives. For 
ten years before the outbreak of the Revolution, political pamphleteering 
rose in ever-increasing crescendo. The people did not want to be taxed 
unless the levies were determined by their own representatives and the 
revenues were used for the defense and upbuilding of the colonies. They 
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did not intend to sit supinely by and allow the mother country to drain off 
the wealth of America for the benefit of absentee owners and the designs 
of the English government in London. Permit London merchants to choke 
and throttle American trade in order that they might benefit themselves? 
Not so long as patriotic Americans had the power to resist! 

Although anti-British sentiment was felt by only a small minority at first, 
by 1775 the pride of the colonists had been aroused. They had struggled 
with the wilderness and the Indians to hew out a new civilization. Their 
nationalism had become indigenous: after 170 years they had become Ameri- 
cans. England and Europe were fleeting memories. One form of resistance 
led to another: smuggling thrived; tea was tossed overboard when, despite 
repeated protests, it was objectionably taxed; obedience gradually gave way 
to passive resistance and finally to open violence. Each step successfully 
made encouraged the taking of the next. 

From Maine to Georgia the towns began drilling volunteers in secret. In- 
evitably, so it seemed, the colonist and the British redcoats were to clash at 
Lexington in 1775 and the test of strength was on. “Three millions of 
people, armed in the holy cause of liberty, and in such a country as that 
which we possess,” stormed Patrick Henry, “are invincible by any force 
which our enemy can send against us.” 

THE DECLARATION OF INDEPENDENCE 

Thomas Jefferson’s Declaration of Independence, by which the colonies an- 
nounced to the world their separation from the mother country, was and 
has remained a profoundly influential document. It states in a popular form 
concepts which had animated centuries of political thought: 

The law of nature: “When in the course of human events, it becomes 
necessary for one people to dissolve the political bands which have connected 
them with another, and to assume among the powers of the earth, the 
separate and equal station to which the Laws of Nature and Nature’s God 
entitle them, a decent respect to the opinions of mankind requires that they 
should declare the causes which impel them to the separation.” 

The rights of man: “We hold these truths to be self-evident, that all men 
are created equal, that they are endowed by their Creator with certain in- 
alienable rights, that among these are life, liberty and the pursuit of happi- 
ness. [Role of government:] That to secure these rights, governments are 
instituted among men, deriving their just powers from the consent of the 
governed. [Justification of revolution:] That whenever any form of govern- 
ment becomes destructive of these ends, it is the right of the people to alter 
or abolish it, and to institute new government, laying its foundation on such 
principles and organizing its powers in such form, as to them shall seem most 
likely to effect their safety and happiness. . . 

Is it any wonder that this battle cry of freedom stirred men even in Eng- 
land as it did those in the newly born sovereign states on this side of the 
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Atlantic? Struggling humanity the world over has considered the Declaration 
of Independence one of the greatest political utterances in history. 

GENERAL OUTLINES OF AMERICAN GOVERNMENT 
DURING AND AFTER THE REVOLUTION 

Effective government is even more essential when a war must be fought than 
it is in time of peace. Mindful of this, the American colonists, when they 
signed the Declaration of Independence, also took steps to strengthen their 
governmental machinery. 

The Continental Congress, which had been organized as a kind of make- 
shift central body in 1774, issued a call to the several states to put their 
governmental houses in order. Consequently, with the departure of the royal 
governors from the country, informal legislatures or conventions of promi- 
nent citizens assembled in the several states. Each then proceeded to draw 
up a basic charter, or constitution, as the framework of state government. 
Under wartime conditions and because haste was necessary, most of the 
states framed their governments through these informal assemblies, since it 
would have taken time to set up duly elected constitutional conventions. 
A constitutional convention is a forgathering of duly elected representatives 
of the citizens for the purpose of drafting a constitution or proposing 
changes in an existing constitution, following which their work is submitted 
to the voters for acceptance, rejection, or adoption in part. 

In six of the erstwhile colonies the citizens were given a chance to vote on 
the proposed plans. In two of these— Massachusetts and New Hampshire— 
regularly constituted constitutional conventions were elected and the frames 
of government were afterward submitted to the voters. So lasting was the 
work of the Massachusetts convention in 1780 that her state constitution 
remained in operation without significant change until 1918— a period of 
138 years. 

The framework of government among the original thirteen states differed 
materially, although the divergencies were usually in detail rather than 
basic. Since the Revolution, the freedom of the states to experiment in the 
governmental laboratory has been one of the most distinctive characteristics 
of the American system. In this country there has never been— as there was 
in the Napoleonic reforms in France, for example— an attempt to standardize 
and prescribe the framework of state government as a means to stronger 
central control. 

Much later Justice Holmes was to characterize the forty-eight states in 
this country as insulated laboratories in which the people are free to try out 
dijBEerent governmental social theories. As a result, possible failures here and 
there in the various states do not affect the balance of the country as a 
whole, whereas deserving innovations may be discovered and imitated by 
others. 
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Local Government 

In the development of local government, geography and economic forces 
played a major part. The South was predominantly agricultural, consisting 
chiefly of large plantations. In this section the towns were relatively less 
important than in the middle and northern states because each plantation 
was virtually a town in itself. In the South, therefore, the county became 
the center of local government. This pattern is directly traceable to England, 
where the county has always occupied an important place, and for the same 
reasons. Southern local government centered in county officials who, during 
the early period, were appointed by the state governor. Chief among them 
was the justice of the peace, whose duties were administrative as well as 
judicial. He was assisted by sheriflEs, coroners, and school and road officials 
as the needs increased. 

In contrast to this system, in New England, township government became 
the rule. Here manufacturing and commerce predominated in certain parts 
where population was concentrated in urban areas. The farms, being largely 
family-operated, were much smaller than in the plantation areas of the 
South and were usually grouped around a small town or village. The domi- 
nant organ of government, therefore, quite naturally became the town 
meeting, convoked annually, at which the citizens decided local policies, 
elected their own officials, and determined the tax rate. True, counties also 
existed in New England, just as there were towns in the southern states, but 
their governmental powers were negligible and even today are much less 
prominent than in other parts of the nation. 

In the Middle Atlantic states, the mixed system of counties and towns pre- 
dominated from the first. This foreshadowed what was to happen in large 
sections of the country as the entire continent became populated and as 
settled communities grew up. Local industries developed everywhere. Even 
in the South, agriculture came to occupy a relatively less prominent role as 
industries moved in. 

The typical pattern of local government in America today, therefore, is a 
dual pattern, urban and county, on which have been superimposed thou- 
sands of special local districts relating to schools, fire protection, irrigation, 
parks, and so on. The number of local governmental units is shown in the 


following table: 

U. S. government 1 

States 48 

Counties 3,050 

Townships (or towns) 18,919 

Municipalities 16,220 

School districts 108,579 

Special districts 8,299 


Total 155,116 


Source: U. S. Bureau of the Census, Census of Governments, 1942. 
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UNITS OF GOVERNMENT IN THE UNITED STATES 


UNITS 


PRIMARY FUNOIONS 




FEDERAL — To maintain army and navy; declare war and 
make peace; make treaties and handle other foreign 
relations; regulate immigration and naturalization; 
regulate foreign and interstate commerce; maintain 
roads and post roads; issue currency; grant copyrights 
and patents; maintain Federal courts; lay and collect 
taxes for above purposes and the general welfare; do 
what is necessary and proper to carry foregoing into 
effect. 



STATE — ^To legislate and otherwise put into effect all measures 
authorized by its constitution to ensure the general welfare of 
its residents except those specifically denied it in the Federal 
Constitution or assigned to the Government of the United 
States. 


COUNTY — ^A governmental division of a state which administers state laws 
and such county business as the state permits, including schools, high- 
ways and judicial administration. 


CITY — ^A corporate entity operating under state charter which generally 
makes and administers its own ordinances, but over which the state 
retains certain supervisory rights. 


lOR’TOWN) 



TOWNSHIP (OR TOWN)— A geographical subdivision of the county. Has few 
powers (these modeled on the county’s) and is an important factor 
chiefly in New Englandi where it is called a town. 


VILLAGE — ^Small community development which has become a municipal 
corporation. (Legally classed with cities.) Represents transition from 
rural to municipal life. 


SPECIAL DISTRICTS 



SPECIAL DISTRICTS — The most numerous of all units of gov- 
ernment. Represents an attempt to create a corporate 
entity to handle problems which existing governmental 
frameworks cannot efficiently accommodate. Most often 
established to administer schools, but also fire protec- 
tion, health, conservation, and the like. 
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The consolidation and general tightening up of these multitudinous units 
constitute one of the principal means of improving local administrative 
effectiveness and of saving the taxpayers’ money. 

Predominant Features of Early State Governments 

In the structure of the state governments themselves at the time of the 
Revolution, six outstanding features were destined to exercise a marked 
influence in the future: written constitutions, bills of rights, the separation 
of powers, legislative supremacy, a weak executive head, and independent 
judiciaries. 

Written constitutions. Unlike the English, who have never written down 
their basic laws and agreements in one place, the American colonists be- 
lieved that written documents are a protection against tyranny and misun- 
derstanding. In this they broke new ground. Later, however, we were to 
discover that there are drawbacks as well as advantages in this procedure, 
because a rule once written down is hard to alter. Government, being subject 
to the forces of social change, must itself change if it is to serve adequately, 
and the methods of amending constitutions are usually cumbersome. 

Bills of rights—the protection of human liberties. Seven of the thirteen 
original states prefixed their constitutions with a bill of rights, setting forth 
the principal rights and immunities of their citizens. In this respect, Ameri- 
can government profited from English experience. The English Bill of 
Rights, it will be remembered, was adopted in 1689, and became the model 
of the bill of rights included in the first state constitution in this country, 
that of Virginia. 

The listings of rights in our early state constitutions, plus the preambles, 
made it clear that all power resided in the sovereign people. Here we fol- 
lowed Locke and Rousseau rather than Bodin and Hobbes. Here also we 
agreed with Tom Paine, who advocated a limited government with the 
people holding most of the power. Paine published his Common Sense in 
1776, and in it expressed his idea of freedom: “I draw my idea of the form 
of government from a principle of nature, which no art can overturn, viz., 
that the more simple anything is, the less liable it is to be discarded, and the 
easier repaired when disordered. . . . Government even in its best state is 
but a necessary evil.” Specifically listed in the state bills of rights were such 
protections as habeas corpus, trial by jury, indictment by grand jury, and 
other civil liberties. These state precedents made it easier for Thomas 
Jefferson to insist on the addition of a bill of rights in the federal Constitu- 
tion, although none had been drafted in the original document in 1787. 

The separation of powers. Although others had anticipated the idea of 
the separation of powers, the founding fathers of our Constitution must be 
given credit for enunciating it as a central principle of statecraft and insist- 
ing on it in practice. The separation of powers means that each of the three 
branches of government— legislative, executive, and judicial— shall have its 
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appropriate and distinctive function, and that none shall attempt to invade 
the province of the other. 

The concept is not difficult in theory, but in practice it is often confusing. 
It does not mean that each branch shall live in a hermetically sealed com- 
pound, having nothing to do with the others. Nor does it mean that each 
shall be denied appropriate methods and procedures possessing some of the 
earmarks or characteristics of another branch. The legislature, for example, 
must administer its own organization and try its own members for miscon- 
duct, but it does not thereby invade the constitutional authority of the 
executive and the judiciary. The central idea of separated powers was to 
safeguard the people's liberties and, by parceling out responsibilities among 
three separate branches, to prevent a concentration of strength in any one. 
This is the governmental equivalent of the division of labor theory in 
economics. But it is far from simple. For example, the principle of the 
separation of powers is accompanied by the theory of checks and balances, 
which holds that one branch must check, supplement, and balance the power 
of the others in order that their freedoms may be further hemmed in. 

At many points in our story we shall see how important, and also how 
intriguing, the separation of powers theory may become. It is enough here 
to say that the various state constitutions, drafted at the time of the Revolu- 
tion, generally provided for this division of power at the state level. 

Legislature— center of political gravity. The American people— having 
observed the titanic struggle between King and Parliament in seventeenth- 
century England— realized full well that representative government requires 
the dominance of the legislature and the effective checking of the executive. 
Shortly after the first meeting of the Continental Congress, for example, 
John Adams said, '‘I contend that our provincial legislatures are the only 
supreme authorities in our colonies." This view was shared by Thomas 
Jefferson, who maintained that ‘‘the influence over government must be 
shared among all the people. If every individual which composes the mass 
participates of the ultimate authority, the government will be safe. . . ." 

The supremacy of the legislature, therefore, was made certain by appro- 
priate provisions incorporated in our early state constitutions. Unlike the 
system that obtained during the colonial period, where royal governors 
exercised most of the power, the new state legislatures were elevated to the 
central role. They were given the power to initiate legislation, to originate 
money bills, and to scrutinize the conduct of administrative affairs. 

Most of the early legislatures had two equal and coordinate houses, the 
upper and the lower, which is the system known as bicameralism. Two of the 
states experimented with unicameralism: Pennsylvania, which had operated 
under a single house in colonial times and continued to do so until 1790; 
and Georgia, which adopted the plan in 1777 and kept it until 1789. The 
members of the legislatures were chosen on a representative basis. As in the 
England of this period, some property qualifications for the franchise were 
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typically imposed. Vermont, first of the western states to join the union, was 
the exception to this rule. 

A limited chief executive. Again remembering the tyranny of royal gov- 
ernors, the American people subordinated their state governors to the 
legislative branch. In only four states was the governor popularly elected. 
In the other nine he was chosen by the legislature. Had this practice been 
continued we might have had today the responsible cabinet system of govern- 
ment which England evolved after the Revolution of 1688. In most of the 
states the governor’s term was limited to one year, another method of 
circumscribing his power. Only in Massachusetts was he given independent 
veto power. He had no freedom of appointment, such as the governor 
increasingly has today. As an official he was feeble, deliberately restricted in 
order to guard against tyranny. 

But in this our forebears went too far, and it was eventually realized 
that the executive office had been weakened too much. Most of the state 
governmental reform of the past thirty years, therefore, has been aimed at 
strengthening the governor’s power and improving the administrative 
services he controls. 

An independent judiciary. One of the great constitutional battles fought 
out in the seventeenth century in England culminated when the judiciary 
won its independence, just as the legislature established its supremacy in its 
own struggle for power. This tradition has been faithfully followed in the 
United States. As a matter of fact, the judicial branch has risen to a higher 
degree of power and influence in this country than anywhere in the world. 

This is another respect in which American government early became 
distinctive. The power to declare unconstitutional the acts of the legisla- 
ture and the executive is as typically American as baseball or Boston pork 
and beans. It was destined to become a central issue in American govern- 
mental development and to exercise wide influence on our social and eco- 
nomic growth as a people.^ Not until after John Marshall became Chief 
Justice of the Supreme Court, in 1801, however, did the doctrine of judicial 
review become established in American government. 

THE CENTRAL GOVERNMENT DURING THE REVOLUTION 

Simultaneously with the strengthening of the state governments after the 
Declaration of Independence, it became equally necessary to create a central 
governmental mechanism with which to carry on the war against the mother 
country. The effort was never a gi:eat success, but perhaps the most surpris- 
ing thing about it was that it was successful at all. 

Governments cannot be improvised. They must grow gradually from 
lower to higher forms of association. In this respect, the American colonists 
were unprepared because under British rule they had been accorded little 

1 This subject is dealt with in Chapter 24, “The Judiciary as Policy Maker.*’ 
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part in the actual conduct of colonial affairs. But war is a stern disciplinar- 
ian. The people were forced to respond to the situation brought about by 
the opening of hostilities or be hanged as unsuccessful conspirators. And so 
the Continental Congress was established in 1774, followed in 1781 by the 
Articles of Confederation. 

The story of the Continental Congress and the Articles of Confederation, 
under which the central government operated until superseded by the 
Constitution of 1787, is significant for two reasons. First, the central 
government succeeded in weathering the storm of the Revolution, as 
unequally matched as the colonies and the world's leading power seemed 
to be. And second, the Articles of Confederation proved so deficient when 
the war was over that they had to be replaced by a new constitution and a 
stronger and more durable governmental structure. The framework of the 
Continental Congress did not differ materially from that of the state govern- 
ments during the same period, but so great was state loyalty and particular- 
ism that the Congress was merely a weaker counterpart of the state govern- 
ments, which grudgingly surrendered to it as little authority as possible. 

After the Continental Congress had adopted the Declaration of Independ- 
ence and advised the states to strengthen their governments with all 
possible haste, the Congress set in motion plans for a somewhat more 
effective (but still weak) scheme of national government known as the Arti- 
cles of Confederation. These, however, did not supersede the Continental 
Congress until 1781, when they were finally ratified by the last of the thir- 
teen states. But this new form of central government lasted only until 1789, 
when it was replaced by a stronger plan of government worked out by the 
Constitutional Convention of 1787. Nevertheless, weak as the Continental 
Congress and the Articles of Confederation were, during the period of the 
war they were a godsend to the infant nation. It must be recognized, how- 
ever, that had the Articles of Confederation been more quickly ratified, the 
war might have been shorter because of the greater power accorded by them 
to the central government. The five-year delay in acceptance was costly to 
the American people. 

The main features of the Articles of Confederation were these: 

They established a confederation rather than a federation. Actually, 
they created a limited alliance of sovereign states for the purpose of taking 
care of certain specified functions. The central government was not superior 
to the states or independent of them, but merely their agent in carrying out 
enumerated duties. This idea was clearly expressed in the words, “For the 
more convenient management of the general interests of the United States 
. . And the second article positively stipulated: “Each state retains its 
sovereignty, freedom, and independence, and every power, jurisdiction, and 
right, which is not by this confederation expressly delegated to the United 
States in Congress assembled." 

This wording was prophetic. It showed the strength of the states' rights 
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sentiment prevailing even then, it disclosed the determination of the people 
to make the legislative assembly the fortress of popular control, it expressed 
the current fear of strong central government, and it constituted a formula 
that, with modification, was later written into the federal Constitution of 
1787. As we shall see, however, this formula was powerless to prevent the 
eventual growth of federal centralization and the subsequent weakening of 
states’ rights— a development which has gained rapid momentum since the 
Civil War.2 

The Articles of Confederation vested most of the governing power in 
Congress. But this power, being delegated by the sovereign states, was 
strictly limited. 

The Congress was authorized only to 

Declare war, make peace, send and receive ambassadors, and make treaties 
and alliances. 

Regulate the coinage, fix weights and measures, regulate trade with the 
Indians, establish and regulate post offices, build and equip a navy, 
appoint the higher officers of the Army and Navy, and make rules for 
the conduct of the armed forces. 

Borrow money, emit bills of credit, ascertain the sums of money necessary 
and appropriate and apply the revenues required for the joint effort. 
But funds for the common defense and public welfare were to be sup- 
plied by the several states on the basis of the land values within each, 
and taxes were to be levied by the state legislatures, not directly by the 
Congress. 

Call upon the several states for land forces, in proportion to the white 
population. 

Congress did not have the power to 

Regulate commerce among the several states or prevent the erection of 
tariff barriers between the states. 

Establish a uniform currency and issue legal tender backed by national 
instead of state authority. 

Tax the citizens of the several states directly, which might have put the 
Congress in a position to finance the war with less difficulty. 

Directly commandeer all of the armed forces and supplies needed in 
carrying on the war. It could only tell the states what was needed and 
hope that it would be forthcoming. 

Even the members of Congress themselves were primarily state rather 
than national officials. Each state was given one vote, although the number 
of members from each ranged from two to seven. As evidence of the sover- 
eign nature of the states, members of the Congress were elected and remu- 
nerated by the several legislatures instead of by the voters directly. Service 

2 See Chapter 7, ‘‘Federal Centralization and States’ Rights.’* 
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was limited to three years out of any six, and Congress was ordered to meet 
every year. On most questions, an affirmative vote of nine states was re- 
quired for passage. 

The executive power was plural and strictly limited. Under the confeder- 
ation, the suspicions of the citizens with regard to a national executive 
branch exceeded even those which they entertained toward the governor in 
their state governments. As in the case of state governments, the Articles of 
Confederation provided that the legislature should create the national 
executive body— another tendency toward cabinet government which was 
not destined to develop further. 

The device by which the executive arm was constituted would seem 
ridiculous today. '*A committee of the States,'' to use the wording itself, was 
to carry out the laws. Each state was to be represented by one member on 
this central committee and the group was to serve while Congress itself was 
not in session. Moreover, it was expressly stipulated that the executive 
committee should exercise only such powers as Congress might delegate to 
it, and under no circumstances were these to include the determination of 
policy. If these limitations seem unrealistic, consider that the colonists had 
learned the dangers of undemocratic power the hard way, and that they 
were determined to guard against it at any cost, even at the expense of 
imminent peril to themselves. And despite the handicaps of a weak execu- 
tive, the war was, in fact, won, thanks to local initiative, fighting spirit, the 
ability of the generals, and men like Franklin, plus the aid of the French.^ 

A judicial system was improvised. Realizing that disputes would arise 
between states and that prizes of war would be taken, the Congress provided 
a court of appeals for admiralty and wartime cases, and special commissions 
to deal with disputes between states, such as border questions. The sys- 
tem worked passably well and afforded a foundation for the federal court 
structure created later. 

Finally, what was believed to be the permanent nature of the Articles of 
Confederation is clearly indicated by the wording of Article XIII: “Every 
state shall abide by the determinations of the United States, in Congress 
assembled, on all questions which by this Confederation are submitted to 
them. And the Articles of this Confederation shall be inviolably observed by 
every State, and the Union shall be perpetual; , . .“ Nevertheless, the 
Articles of Confederation lasted only eight years. The basic difficulty was 
that the people of the United States were citizens of the states, but not of 
the United States, because the central government was not given direct 
jurisdiction over them. It was not until the framing of the Constitution of 
1787 that a new unity was created and the weaknesses of the confederation 
were rectified.^ 

s Charles A. and Mary Beard, The Rise of American Civilization (New York, 1927), 
Vol. I, Chaps. 1-5. If possible, read the whole of this two- volume masterpiece. 

4 To be discussed in the following chapter. 
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THE AMERICAN VIEW OF GOVERNMENT 

Certain aspects o£ American government are very much our own. Some of 
them we borrowed, especially from France and England, and then altered to 
suit our own needs; others are indigenous. Perhaps the greatest influence 
on the shaping of our constitutional system during the early years of trial 
came from the English utilitarians, whose work was widely read in this 
country in the first part of the nineteenth century. Equality of opportunity, 
government as the servant of man, governmental power kept in check, 
liberalism, constitutionalism, the importance of legislatures, and freedom 
are aspects of the American view of government which will be taken up 
at this point. 

Equality of Opportunity 

If people are to reach their highest development, they must not only be 
free; they must also be accorded an equal chance and equal treatment. The 
American idea of equal opportunity was expressed as early as 1778 by a 
group of Massachusetts citizens, delegates to a constitutional convention. 
“All men are born equally free,'’ they said. “The rights they possess at their 
births are equal, and of the same kind. Some of those rights are alienable and 
may be parted with for an equivalent. Others are inalienable and inherent, 
and of that importance, that no equivalent can be received in exchange." 

In other words, it is not wrong for one man to excel another if he 
does so because of superior ability or effort. But it is wrong tor him to win the 
race if his competitor is forced to start behind him or is tripped during the 
competition. Equality of opportunity means concrete things. It means tree 
public education, for example, so that all who wish, or are able to, may 
rise. It means an equal right to vote, to hold public office, to own property, 
and to earn a living. It is the best assurance of justice that we have. Perhaps 
nowhere is this view better expressed than in the following paragraphs 
taken from the report of The President's Committee on Civil Rights: 

The central theme in our American heritage is the importance of the indi- 
vidual person. From the earliest moment of our history we have believed that 
every human being has an essential dignity and integrity which must be respected 
and safeguarded. Moreover, we believe that the welfare of the individual is the 
final goal of group life. Our American heritage further teaches that to be secure 
in the rights he wishes for himself, each man must be willing to respect the rights, 
of other men. This is the conscious recognition of a basic moral principle: all 
men are created equal as well as free. Stemming from this principle is the obliga- 
tion to build social institutions that will guarantee equality of opportunity to 
all men. Without this equality freedom becomes an illusion. Thus the only 
aristocracy that is consistent with the free way of life is an aristocracy of talent and 
achievement. The grounds on which our society accords respect, influence or reward 
to each of its citizens must be limited to the quality of his personal character 
and of his social contribution. 

This concept of equality which is so vital a part of the American heritage 
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knows no kinship with notions of human uniformity or regimentation. We abhor 
the totalitarian arrogance which makes one man say that he will respect another 
man as his equal only if he has **my race, my religion, my political views, my social 
position.’* In our land men are equal, but they are free to be different. From 
these very differences among our people has come the great human and national 
strength of America. 

Thus, the aspirations and achievements of each member of our society are to 
be limited only by the skills and energies he brings to the opportunities equally 
offered to all Americans. We can tolerate no restrictions upon the individual 
which depend upon irrelevant factors such as his race, his color, his religion or 
the social position to which he is born.s 

Government Is the Servant of Man^ Its Appropriateness Depending on 
Utility and Justice 

The American character is more likely to be practical than doctrinaire, 
holding to fixed values but remaining adaptable as to method. Accordingly, 
the American view of government holds that individual responsibility is 
preferable to public responsibility so long as the public interest can be 
satisfactorily accomplished in that way. But if it cannot, then society should 
undertake the task. Thus government is an instrument to be used when 
needed, and its control must remain with the people. 

Much of this part of our tradition resembles the beliefs of the English 
school of utilitarians. Their views and ours with regard to the role and utility 
of government developed along nearly parallel lines during the early years 
of our national history; later on, utilitarian doctrines came to exercise a 
direct influence on the development of our governmental institutions, when 
our federal Constitution was undergoing its first tests, through interpreta- 
tion, during the nineteenth century.® The most cogent and developed state- 
ment of what utilitarianism comprises was written by John Stuart Mill, 
author of treatises on utilitarianism, liberty, and representative government. 

“The creed which accepts as the foundation of morals utility/' said he, 
“or the greatest happiness principle, holds that actions are right in propor- 
tion as they tend to produce happiness, wrong as they tend to produce the 
reverse of happiness.” Mill also emphasized the influence of environment, 
recognizing the responsibility of both the individual and the environment 
(the public) for the furtherance of the greatest happiness principle, the 
greatest good of the greatest number. “The only freedom which deserves 
the name,” he said, “is that of pursuing our own good in our own way, so 
long as we do not attempt to deprive others of theirs, or impede their efforts 
to obtain it.” In his essay on utilitarianism. Mill also outlined the founda- 
tions of justice. These, he said, are the assurance to each individual of what 


5 Report of The President’s Committee on Civil Rights, To Secure These Rights (Wash- 
ington, D. C., 1947), p. 4. 

6 The three great figures connected with this school of thought lived in England just 
before and after the American Revolution: Jeremy Bentham (1748-1832), James Mill 
(1773-1836), and John Stuart Mill (1806-1873), the brilliant son of James Mill. 
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the law entitles him to— that is, the right to property and personal liberty; 
immunity against badly conceived or iniquitous laws; the right of obtaining 
what one deserves; the keeping of faith; and the guarantee of impartiality 
and equality. As a philosophy of government. Mill’s ideas of justice held a 
warm appeal for a people embarking on independent statehood. 

The Concept of Governmental Power Kept under Leash 

American government is one of constitutional limitations on the power of 
government, and this idea also was held by the utilitarians. It was Jeremy 
Bentham who coined the phrase ''the agenda of the state,” defining it as the 
irreducible number of activities that government must undertake to main- 
tain a sound and thriving economy, while James Mill believed that "the 
democratical point of view is that each individual should secure protection 
and that the powers which are constituted for that purpose should be used 
exclusively for that purpose.” John Stuart Mill also warned against the evil 
of adding unnecessarily to the powers of government. These ideas reinforced 
our own views on government and still express an attitude widely held in 
the United States today. 

Liberalism^ Constitutionalism^ and Legislatures 

The utilitarian approach to government was all the more congenial to 
the sympathies of early American statesmen because it was dynamic rather 
than static or repressive. Although the utilitarians held that government 
should do only what is necessary, they denied that government is an evil. 
Rather, if properly directed and controlled, government provides the means 
of securing happiness and the good life for the entire community. Thus 
utilitarianism did much to build the foundation for liberalism in govern- 
ment. 

Liberalism can be defined as holding that government should do what is 
necessary, after individualism has accomplished all it can; that in what 
government does, intelligence, impartiality, and justice must predominate. 
All social decisions must be made on the basis of what is best for the major- 
ity. Government errs if it favors merely a segment of the community. Because 
they believed in a limited form of government, the utilitarians also stressed 
the concept of constitutional government— a government of law, by law, and 
through law. Constitutional government means a government of specifically 
defined powers in which internal safeguards are provided against abuse of 
power by any branch or official of the government. 

The utilitarians were intelligent optimists. Like the founding fathers of 
our own constitutional system, they were the spiritual heirs of the eighteenth- 
century view that man is rational, knows his own intelligent self-interest, and 
can be counted on to cooperate in solving the social, economic, and political 
problems that perplex him. They believed, therefore, in the ameliorative 
possibilities of social legislation. Writing at the time when the Industrial 
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Revolution in England was rapidly multiplying the problems of mankind, 
and when factory laws were growing in number, the utilitarians could see 
the potentialities of wise legislation as the solution of the difficulties of 
increasing complexity. Bentham in particular developed a philosophy of 
government centered around the legislature as the nucleus of governmental 
influence, and legislation as the means by which the public good might be 
realized. “Private ethics,*' said Bentham, “has happiness for its end; legisla- 
tion can have no other.’* 

It should be realized, however, that although the influence of the English 
utilitarians on the development of the American view of government was 
sharp, the spirit of Americans and our ultimate values are attributable to 
many other forces that were varied and deep rooted. They came from 
numerous quarters, but they were adapted and energized through contact 
with the virility of plain people whose ancestors were inured to centuries of 
struggle— people who looked on this continent as the place in which, at last, 
men could be treated with humanity and allowed to grow in dignity and 
stature. 

"WE HOLD THESE TRUTHS TO BE SELF-EVIDENT . . . 

What a people believe in and come to value forms the basis of their national 
unity— and unity is necessary to stability and progress. The institutions of a 
nation are only as strong as the beliefs and attitudes of the people. If these 
are humane and democratic, the government will be likely to be democratic. 
If they are arrogant and exploitative, popular government is out of the 
question. Thomas Jefferson saw this, as did many of the leaders of the 
formative period in our national history. “The basis of our governments 
being the opinion of the people,” said Jefferson, “the very first object should 
be to keep that right; . . . Cherish, therefore, the spirit of our people, and 
keep alive their attention.” 

Although the values and fervors of American life have succeeded in re- 
taining much of their original vigor, like all good things, they must con- 
stantly be renewed. This refreshening we accomplish by reminding ourselves 
frequently of what we have and what we hope for. The ultimate value by 
which every subsidiary end and means in government must be judged, the 
foundation of American social and political philosophy, is respect for the 
innate worth and dignity of all human personality. Nor does it mean only 
some of the people; it means all of the people, because a democracy con- 
siders all of humanity. As Americans, we hold that human personality is to 
be respected; nurtured, not exploited; regarded as the goal of social devel- 
opment, not as something to be prostituted for power or wealth. We hold 
also that, given the proper opportunities and encouragements, common 
humanity is capable of infinite improvement and growth. 

Our second most important value is our belief in freedom as the condition 
of man in which individual self-development and the achievement of happi- 
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ness are most likely to take place. Like so many key words in the vocabulary 
o£ political science, however, there are several distinctions and decisions to 
be made in applying the concept of freedom to concrete situations. The 
following ideas inherent in the word “freedom"' may help to clarify its 
application: 

Freedom is simplicity, the opportunity to act without being compelled to 
conform to the dictates of complexity. In this mechanized age, the oppor- 
tunities for such simplicity are increasingly limited. Under complex condi- 
tions, therefore, freedom means the transference of the humane, unregi- 
mented characteristics inhering in simplicity to, and their retention within, 
an institutionalized frame— admittedly, as Rousseau recognized long ago, a 
difficult task. 

Freedom is the opportunity to develop; the condition under which the 
individual, knowing what he wants, finds the circumstances right, and ex- 
periences only those difficulties that he himself creates. This situation may 
obtain under varying degrees of simplicity and complexity in the social 
structure. 

Freedom provides the individual with the chance to have a voice in deter- 
mining the social controls under which he lives. He may not be able, to do 
everything he might if things were arranged for him alone, but at least he 
knows that his preferences receive consideration along with those of others. 
If he chooses, he may be an equal participant in his own government. 
Indeed, Socrates" explanation of the necessity of the state was that freedom 
may derive from the larger opportunities which cooperative effort in the 
conduct of the government makes possible. 

And finally, freedom is opportunity for initiative and individuality. It is 
the right of the individual to be different, to follow his inner lights, his 
hunches, his occasional divine flashes, his instinct to excel. It is in this area 
more than any other that the practical difficulties in the application of the 
concept of freedom are likely to arise. 

QUESTIONS 

1. What were the outstanding principles of government written into 
early state constitutions? What difference do you find between early 
state government and the central government created by the Articles of 
Confederation? 

2. How do you explain the differences today between local government 
in the South and in New England? 

3. What were the political ideas of Thomas Paine? 

4. Define the following: separation of powers, checks and balances, con- 
stitutional government. 

5. Explain the main features of the central government created by the 
Articles of Confederation. Why did the states take so long to ratify this 
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agreement? What principal weaknesses later appeared, and why were the 

provisions written as they were in the first place? 

6 . What are the principal ingredients of constitutional government? 

7. Write a 500 -word essay on “American Political Ideals.” 
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The ideas men live by and the wants they seek to fulfill find expression 
through the institutional machinery which society sets up to give them 
effect. The more complex the social, economic, and political conditions of 
our life become, the more significant is the influence of these institutional 
vehicles. There is a very simple machinery, for example, connected with the 
New England town meeting and the work of the selectmen, the town clerk, 
and other local officials who act in the citizens' behalf. In contrast with this, 
the provisions of the federal Constitution, the organization of Congress, the 
administrative branch and the judiciary, the parceling out of authority 
among local, county, state, and federal governments, the provisions of con- 
stitutional, statutory, administrative, municipal, and international law, the 
foreign policies and relations of a world power, and the intricate network of 
government's relations to all segments of the political economy including 
finance, commerce, industry, labor, agriculture, and the professions— all 
constitute a complicated study indeed. 

And yet we must reduce this maze of institutional detail to comprehensi- 
ble terms. We must understand the principles which enter into organization, 
relationships, and power. We must grasp the realities of human needs and 
competitions which flow through and seek expression in institutions. We 
must become aware of the decisive influence for good or evil, release or 
frustration of human needs, which are bound up in the Leviathans of our 
own invention. 

Between the ends we seek and the means by which we attain them there 
is an intimate and necessary connection. You cannot secure what you want 
until you have established a means of getting it. Similarly, society cannot 
do all the things which individuals have collectively decided on until 
institutional procedures have been fashioned for the job. This is axiomatic. 
What is not always fully appreciated is that institutions seem to possess their 
own powers of frustration and release. Whether it is a custom such as the 
establishment of a family, or an agency such as the United States Depart- 
ment of Justice, an institution is an entity, and as such it is subject to 
growth, change, decline, unbridled power, and timid ineffectuality, depend- 
ing on the degree to which we understand it and exercise our power to 
control and guide it. A knowledge of these truths, therefore, becomes of 
central importance if stability and logical growth are to prevail over ac- 
cumulated tensions and violent change. 

It is for this reason that a major emphasis in government has been on 
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institutional organization, relationship, and procedure. In recent decades 
political science has been largely occupied with discovering these '‘myster- 
ies’' and converting them into usable devices by lawmakers, administrators, 
judges, and the citizenry as a whole. And the citizens as well as the officials 
of a nation must learn to comprehend them, else the government will come 
to belong to select groups operating for their own selfish purposes, and not 
to the people. What we must seek is a lealistic comprehension of how men 
go about getting what they want. 

THE FEDERAL CONSTITUTION 

In use, a constitution represents the general framework of agreement and 
institutional arrangement under which governments operate. We have 
already seen how what was supposed to be a permanent constitution was 
developed for the government of the United States during the War of 
Independence. It now becomes necessary to understand why it lasted only 
eight years, from 1781 until supplanted by our present constitution in 1789. 
You may wonder why it is worth raising the question at all, except as a 
matter of historical interest. We have been living under our present consti- 
tution for more than 150 years and almost everyone agrees that it is a good 
one. We are interested, if for no otner reason, because it is a good laboratory 
subject and adds to our knowledge of government. We want to know why 
changes occur in government, how they are manipulated, and what the 
elements of stability are. 

Steps Leading to the Framing of the Constitution of 1787 

In the progression of the more important events that led to the calling of 
the Constitutional Convention at Philadelphia in 1787, its deliberations, 
and the action taken thereon, the following cause and effect relationships 
stand out: 

Weaknesses of the Articles of Confederation. The Articles of Confedera- 
tion had been sharply criticized even before their final adoption in 1781. 
There were five principal objections: The national government was said to 
be too weak, both in peace and in war, because it had to rely on the states 
and not directly on the people. The fact that there was no power to regulate 
interstate commerce resulted in the erection of state trade barriers interrupt- 
ing the free movement of goods. The national government did not have 
sufficient jxiwer to raise adequate revenues in order to maintain the public 
credit. The states could not be compelled to live up to their agreements, nor 
could disputes among them be properly handled because, although power 
and authority were centrally located, they were inadequate. And, finally, 
it was felt that the general weakness of the articles handicapped the United 
States government in dealing with foreign powers, some of which— so it 
seemed— were inclined to take advantage of our lack of unity and central 
power for their own aggrandizement. 
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The Annapolis Convention of 1786. This meeting, held at Annapolis, 
Maryland, grew out of a dispute between the states of Maryland and Vir- 
ginia with regard to the navigation of the Potomac River, a dispute of 
several years' standing. An earlier conference between the representatives of 
these states had settled the immediate issue, but new problems appeared. 
Therefore, at the instigation of James Madison, who sought a broad dis- 
cussion, the legislature of Virginia passed a resolution inviting the other 
states to another conference in order “to consider how far a uniform system 
in their commercial regulations may be necessary to their permanent har- 
mony." In reply, only five of the thirteen states sent representatives to the 
Annapolis Convention. Appointed delegates of four states did not attend, 
and the remaining four states spurned the invitation. Under these circum- 
stances nothing of broad import would have emerged except lor the deter- 
mination of James Madison and Alexander Hamilton. The latter, principal 
champion of a strong central government, succeeded in getting the unani- 
mous consent of the delegates to a call for another convention to be held in 
Philadelphia on the second Monday of May, 1787. The purpose was not to 
discuss commerce only, but “to take into consideration the situation of the 
United States." 

Congress approved a meeting in Philadelphia to consider amendments. 
In February of 1787 Congress took cognizance of what had happened at the 
Annapolis Convention and attempted to give the forthcoming gathering at 
Philadelphia a specific mandate. It was to meet, said Congress, “for the 
sole and express purpose of revising the Articles of Confederation, and re- 
porting to Congress and the several legislatures such alterations and provi- 
sions therein as shall, when agreed to in Congress and confirmed by the 
States, render the federal constitution adequate to the exigencies of govern- 
ment and the preservation of the Union." 

The states chose representatives to the Philadelphia meeting. All of the 
thirteen states except Rhode Island thereupon chose delegates to attend the 
convention at Philadelphia. New Hampshire held back for a while and did 
not send representatives until the proceedings were well advanced- None of 
those selected to attend were elected by a vote of the people. They were 
either elected by their own state legislatures or appointed by their own 
governors. None was authorized to frame or propose a new constitution. In 
fact, most of the states expressly stipulated that their delegates should con- 
sider amendment to the Articles of Confederation only, and Delaware even 
forbade her representatives to consider any proposal which would eliminate 
equal state votes in the Congress. 

The Constitutional Convention of 1787 Drafts a Nezv Constitution 

The more the delegates considered possible revisions, however, the more 
clearly it appeared that a thoroughgoing change in governmental machinery 
was necessary. Only five days after the meeting was convoked, a resolution 
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was passed by the committee of the whole to the effect that ‘*a national gov- 
ernment ought to be established consisting of a supreme legislative, execu- 
tive, and judiciary.” Once this basic determination was made there could be 
little question that a new constitution would emerge, despite strong dissent 
in some quarters. 

The principal division within the convention was over the question of 
large versus small states. The Virginia Plan, prepared by James Madison and 
Edmund Randolph, was favored by the larger, more populous states, while 
the New Jersey Plan, written by William Paterson, was supported by the 
smaller states. More than once it seemed as though the convention might 
break up over issues of national power, states’ rights, taxation, and repre- 
sentation. Compromise, therefore, became a necessity, and resulted, among 
others, in the so-called Connecticut Compromise, which broke the worst 
deadlock and provided for the present system of representation in the lower 
house of Congress. When a rough plan for the new instrument was finally 
agreed on, it was turned over to a committee of detail, debated for six weeks, 
and then entrusted to a committee on style headed by Gouverneur Morris of 
Pennsylvania for final polishing. The finished draft was approved on Sep- 
tember 17, 1787. The meeting had lasted only four months. Most of the work 
was done in the committee of the whole. Altogether, seventy-four men had 
been appointed to the convention; fifty-five attended one or more sessions; 
and thirty-nine finally signed the finished document. 

The convention had clearly exceeded its instructions, both those of Con- 
gress and those of the participating states. Naturally the delegates were 
worried. Would the legislatures and the voters approve? In doubt, three 
delegates who were present refused to sign. Many were critical of their own 
product. Even Hamilton, whom one might suppose to have been more 
gratified than most, said he approved the new plan because it could not be 
worse than the Articles of Confederation. 

Principal Issues Decided by the Constitutional Convention 

The chief decisions arrived at may be summarized as follows: 

The Constitution was to become the supreme law of the land. 

The national government should deal directly with the people, as the 
states were able to do. Henceforth there would be two sets of legislatures, 
courts, and executive establishments affecting the lives of the inhabitants 
of every state. 

The powers of the federal government were enumerated and those not 
specified were to remain in the states or in the people. 

The states were to remain equal and were not to be combined without 
their own consent and the approval of Congress. 

State representation in Congress— tdich. state, irrespective of size, was to have 
two seats in the Senate; but, in accordance with the terms of the Con- 
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necticut Compromise, population was determining in the House of Rep- 
resentatives, giving the populous states an advantage there. 

Chief executive—there was to be a single executive, a president. This was in 
contrast to the plural-headed system under the Articles of Confederation 
and the proposal of the New Jersey Plan. 

Judiaary^the Supreme Court of the United States was specifically pro- 
vided for, and Congress was empowered to create inferior tribunals. 

Commerce— Congress was given specific power to regulate foreign and in- 
terstate commerce, and commerce with the Indian tribes. 

Public credit— Congress could borrow money on the credit of the United 
States, coin money and regulate its value, and collect direct taxes (ap- 
portioned) and indirect taxes (uniform). 

Territorial expansion— Congress could admit new territories into the 
Union and provide for their government. 

Foreign affairs— in this field the federal government was to exercise ex- 
clusive authority. 

Bill of rights— 3lth.o\xgh. no provision was made for a bill of rights as such, 
certain immunities were written into several sections of the ConstL 
tution. 

A comparison of the main outlines of these provisions with the faults of 
the Articles of Confederation will show that remedial action had been 
aflEorded in every case. Hamilton may not have secured everything he wanted, 
but his fears must have been largely stilled. “It should not be forgotten,** 
he wrote in The Federalist papers, “that a disposition of the State govern- 
ments to encroach upon the rights of the Union is quite as probable as a 
disposition in the Union to encroach upon the rights of the State govern- 
ments . . . and as there are weighty reasons to induce a belief that the State 
governments will commonly possess most influence over them [the people], 
the natural conclusion is that such contests will be most apt to end to the 
disadvantage of the Union. . . .** How unfamiliar this sounds today! 

The Constitution of 1787 Is Ratified 

The method of ratification of the Constitution was proposed by the con- 
vention at Philadelphia itself and Congress agreed. Constitutional conven- 
tions chosen by the people were to act, and the approval of any nine states 
would bring the plan into effect. During the following nine months, from 
September, 1787, to June, 1788, the required nine approvals were secured. 
In the interval, however, and for some time thereafter, public controversy 
was aroused to white heat, especially in Virginia, New York, and Massa- 
chusetts. Sam Adams, John Hancock, and Patrick Henry arose to the attack, 
fearing in federal centralization a loss of recently won liberties. In all the 
states, two camps appeared, the Federalists defending strong central govern- 
ment, and the Antifederalists fearing a loss of states* rights. A basic cleavage 
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of opinion^ leading to the foundation of our political parties advocating 
fundamental issues, was in the making. 

Delaware, New Jersey, Georgia, Connecticut, and Pennsylvania had all 
ratified within a period of three months. Thereafter the pace was slower. 
Massachusetts joined in February of 1788, but only after a very close vote. 
Maryland, South Carolina, and New Hampshire, after hard fights, brought 
the total to nine by June. Virginia finally ratified in the same month. In 
New York, whose accession was necessary to success because of its pivotal 
position among the states, there was the closest call of all, with a margin of 
only three votes in favor of adopting the Constitution. The chief opposition 
here arose in upstate New York, and had it not been for the pamphleteering 
campaign conducted by Madison, Hamilton, and Jay, the victory might not 
have been won. In their papers. The Federalist^ subsequently reprinted in 
more than thirty editions, the world has been afforded one of the greatest 
governmental classics of all time. 

In 1789 the new government, under the new constitution, began to func- 
tion. Congress convened on April 2, 1789, the Senate three days later, and on 
April 30, George Washington became the first President of the United States. 
Of the two states that had not yet ratified the Constitution, North Carolina 
was brought in after assurances that a bill of rights would be added by 
amendment, while Rhode Island held out until 1790, when she also joined 
the Union. 

THE ECONOMIC AND POLITICAL INTERPRETATION 
OF THE CONSTITUTION 

Why was it that the leaders of the convention at Philadelphia failed to in- 
clude a bill of rights as an integral part of the Constitution? Hamilton, in 
The Federalist, argued that none was necessary because, with a bill of rights, 
the enumeration of exceptions to powers not granted under the Constitution 
might afford a pretext to claim more than had been granted, and finally 
because the Constitution was in itself a bill of rights. Nevertheless, when 
Thomas Jefferson led a movement to correct the deficiency. Congress 
approved the first ten amendments, constituting the Bill of Rights, in its 
first session. 

Rarely if ever does a simple explanation of political behavior describe the 
total considerations at work. In the steps taken to bring about the adoption 
of the new constitution, for example, several factors may be noted: 

There was the determination of Hamilton and Madison that the Con- 
stitution be approved and the confidence of the people in popular leaders 
such as George Washington and Benjamin Franklin, who honestly believed 
that a stronger frame of government was necessary. There was a widespread 
desire for a feeling of security among the people, induced by the realization 
that America was at last a nation embarked on hazardous seas. There was 
the natural concern of traders and businessmen that the public credit should 
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be safeguarded, since that is the foundation of business confidence. And 
finally there was the fear of anarchy if the states should become openly em- 
broiled in seemingly insoluble differences and if the executive and judicial 
powers of the national government should prove inadequate. 

Various theories developed to explain how a new constitution could be 
achieved without legal authorization to draft such a document have led some 
writers to suspect a conspiracy, but these theories must be considered in the 
light of all contributing factors, each of which may be one explanation but 
not the explanation. This method of studying political motivation and 
manipulation is a difficult habit to acquire because the single explanation 
is often more intriguing than a combination of several. 

Although the major elements in this particular situation were clearly 
partly political, they were also partly economic. In his An Economic Inter- 
pretation of the Constitution, Charles A. Beard, American historian and 
political scientist, threw a good deal of light on this matter. He pointed out 
that the majority of the delegates to the Constitutional Convention were 
men of some property and wealth; that the so-called radicals, such as Adams 
and Hancock, were absent; that Patrick Henry had declined to be present, 
saying he “smelt a rat”; that Thomas Jefferson and Tom Paine were in 
Europe; and that of the fifty-six signers of the Declaration of Independence, 
only eight were members of the Constitutional Convention. In general, 
therefore, the majority of the delegates at Philadelphia were a good deal 
more conservative than they were radical. 

It should be added that Beard made it amply clear that he did not con- 
sider the economic explanation the only important one; thus he cannot be 
accused of oversimplification. His rational analysis of political behavior was 
in harmony with recent realistic emphases that his book had no small part 
in encouraging. 

ANALYSIS OF THE CONSTITUTIONAL FRAMEWORK 

Thanks to the lucidity of style employed by Gouverneur Morris, the Con- 
stitution of the United States is easily read and understood. Its simplicity is 
partly due to the logical scheme of organization used; 

Purpose. As expressed in the Preamble, there are six objectives of the Con- 
stitution: to form a more perfect union, establish justice, insure domestic 
tranquillity, provide for the common defense, promote the general welfare, 
and secure the blessings of liberty to ourselves and our posterity. 

Distribution of powers. There is no express “distributing clause” in the 
federal Constitution-as there is in many state constitutions— dividing all 
power between the legislative, judicial, and executive branches of the govern- 
ment, but the structure of the Constitution itself clearly signifies this inten- 
tion. Vhe first article deals with the legislative branch, the second with the 
executive, and the third with the judiciary. As possible evidence that the 
legislative branch was considered the center of the government, note that 
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Article I begins, *‘A11 legislative powers,"' whereas Articles II and III simply 
say, ‘'The executive power" and “The judicial power." 

In the enumeration of the powers of the three branches of government, 
each is authorized partially to check and control the work of the other two, 
giving rise to the so-called system of checks and balances for which, among 
other things, our government is distinctive. 

Supremacy of the Constitution. The provision that makes the Constitu- 
tion the ultimate test of legality is found in the next to the last article, the 
sixth, which reads in part: “This Constitution, and the laws of the United 
States which shall be made in pursuance thereof . . . shall be the supreme law 
of the land; and the judges in every State shall be bound thereby, anything 
in the Constitution or laws of any State to the contrary notwithstanding." 

Articles IV, V, and VII. Of the seven articles in the Constitution, the first 
three deal with the legislative, the executive, and the judicial branches of the 
government, and the sixth deals with the supremacy of the Constitution. Of 
the remaining three. Article IV takes up the question of interstate relations 
including full faith and credit, equal privileges and immunities, and so on. 
Article V concerns the amending process, which will be explained below. 
Article VII provides for the effective date of the Constitution and is not im- 
portant today. 

The Powers of Congress 

The powers of Congress, it will be recalled, are specifically enumerated. 
They are found in Article I, section 8, and may be conveniently subdivided 
under eight main headings: 

Fiscal— Congress may collect taxes, pay debts, borrow and coin money. 

Commerce— Congress may regulate interstate and foreign commerce, bank- 
ruptcies, weights and measures, patents and copyrights. 

Naturalization— Congress may make uniform rules in this field. 

Postal— Congress may establish post offices and post roads. 

Law enforcement— Congress may punish counterfeiting, establish inferior 
courts, define and punish piracies, call forth the militia to execute the 
laws, suppress insurrections, and so on. 

TVar— Congress may declare war, provide an army, a navy, and a national 
guard, and determine rules of warfare. 

Territories— Congress may determine the seat of government, and regulate 
the acquisition of government property. 

Elastic clause— Tine final power enumerated is called the elastic clause 
because it provides that Congress may “make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the government of 
the United States, or in any department or officer thereof." In the ex- 
pansion of federal power this provision was to become central. 
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Reserved Powers 

The clearest statement concerning the distribution of powers between the 
states and the federal government is not found in the main body of the Con- 
stitution but in the Tenth Amendment, which is the last of those constituting 
the Bill of Rights. Here it is provided that “the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are re- 
served to the States respectively, or to the people." Thus every authority not 
vested in Congress remains in the states or in the people. 

The Bill of Rights 

After the charge that federal centralization would strip the states of their 
sovereignties, the next most controversial issue in the fight over the adoption 
of the Constitution related to the omission of a bill of rights. Seven states 
proposed a total of 124 amendments to the Constitution during the course 
of the ratification fight, and a majority of these related to the missing bill 
of rights. The matter had been discussed at the Philadelphia Convention, but 
the delegates apparently agreed with Hamilton that none was required. 
Moreover, were not bill of rights provisions written into eleven of the 
thirteen state constitutions, and was that not sufficient protection? 

The people thought not. They had learned from experience to safeguard 
their liberties and were impressed with the cogency of the warnings sounded 
by Tom Paine, Sam Adams, and others. Accordingly, when the omission was 
rectified at the first session of Congress, it constituted a victory for Jefferson 
and the liberals. The actual drafting, however, was done by Madison. Ten 
proposals were finally approved, ratified by the states, and thus became a 
part of the Constitution. 

As the Supreme Court has interpreted it, the Bill of Rights is a limitation 
on the actions of the federal government and does not apply to actions of the 
state and local governments.^ Let us be clear, at this point, as to just what 
the Bill of Rights does guarantee. The following summary is in order of 
amendment: 

Freedom of speech, press, assembly, and petition. 

Second— TYie right to bear arms. 

Third— No quartering of troops in peacetime without consent. 

Fowri/z— Security against unreasonable search; requirement that a search 
warrant must be issued. 

Fz/i/z—Indictment by grand jury; prohibition against double jeopardy in* 
criminal cases; an individual cannot be compelled to testify against 
himself unwillingly in criminal cases; he shall not be deprived of life, 
liberty, or property without due process of law; just compensation when 
private property taken for public use. 

1 This subject is dealt with more fully in Chapter 26, '‘Our Civil Liberties.” 
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Speedy and public trial in criminal cases; specification of charge; 
confrontation by witnesses; an individual is entitled to counsel and 
witnesses in own defense. 

Seventh— ’Txidil by jury in civil cases where amount is over twenty dollars. 

Prohibition against excessive bail and cruel and unusual punish- 
ments. 

Ninth— Thh one deserves to be quoted in full: “The enumeration in the 
Constitution, of certain rights, shall not be construed to deny or dis- 
parage others retained by the people.*' 

Powers reserved to the states or to the people. 

These ten amendments were passed so soon after the Constitution went 
into effect that to all intents and purposes they may be considered as a part 
of the original document. During the century and a half since then, eleven 
additional amendments have been adopted. 

The Amending Process 

The process by which the federal Constitution may be amended, as set 
forth in Article V, is not hard to understand if two things are kept in mind: 
(1) There are two ways of proposing amendments: either by a two- thirds 
vote of both House and Senate, or by a convention called by Congress on 
the application of the legislatures of two thirds of the states. (2) There are 
two ways of ratifying amendments: either approval by the legislatures of 
three fourths of the states, or approval by conventions in three fourths of 
the states. Congress determines which of these two methods of ratification 
shall be used. 

The process is still further simplified in practice, however, because, with 
a single exception, only one method of proposal and one of ratification 
have been used: all amendments have been proposed by Congress; and all 
except the twenty-first have been ratified by the state legislatures. The 
Twenty-first Amendment, repealing prohibition, was ratified by state con- 
ventions rather than by state legislatures. 

Other rules relating to the amending process may be summarized as 
follows: 

The requirement of a two- thirds vote in both houses means a two-thirds 
vote of those present. It assumes the presence of a quorum. 

The President has no veto power over proposed constitutional amend- 
ments. 

If two thirds of the states call for a constitutional convention and Congress 
convokes it, there is no reason why the convention could not go as far as it 
liked in proposing new amendments or even in drafting a new constitution. 

How long a proposed amendment remains open for ratification by the 
states, if no time limit is specifically provided, is a question which Congress 
must decide because the Supreme Court will not. This was held in the case 
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o£ the proposed child labor amendment, in the decision of Coleman v. 
Miller (S07 U. S. 443. 1939). All recent amendments to the Constitution 
but one, beginning with the eighteenth, have limited the time allowed 
for ratification to seven years. This will apparently be the rule in the 
future. 

Constitutional Amendments^ Eleventh through the Twenty-first 

It is remarkable that only eleven amendments have been added to the 
Constitution since the Bill of Rights in 1789. And of these eleven, the 
eighteenth and the twenty-first canceled each other, so that in terms of 
subject matter there have been only nine. 

During the century and a half since the first Congress there have been in 
the neighborhood of four thousand amendments laid on the clerk*s table in 
the two houses of Congress, although many oi them dealt with the same 
subjects. Congress itself has passed twenty-six, but the states have approved 
only twenty-one, including the first ten. 

The subjects with which the last eleven amendments have dealt are as 
follows, by number of amendment: 

Eleventh— A state may not be sued by a citizen of another state or of a 
foreign state without its consent. 

—Separate balloting for President and Vice-President. 

Thirteenth (Civil War amendment)— Slavery abolished. 

Fourteenth (Civil War amendment)— Citizenship by birth and naturaliza- 
tion: no state shall deprive any person of life, liberty, or property with- 
out due process of law; equal protection of the laws; sanctions to protect 
Negro rights. 

Fifteenth (Civil War amendment)— Right to vote shall not be denied or 
abridged by the United States or by any state on account of race, color, 
or previous condition of servitude. 

Sixteenth— income taxes need not be apportioned. 

Seventeenth— 1^1X0:01 election of senators. 

Eighteenth— N ational prohibition. 

Nineteenth— Woxawci's suffrage. 

Twentieth— CYidiJiging the dates for the convening of Congress and the 
inauguration of the President and Vice-President so as to eliminate the 
so-called Lame Duck Session following a Congressional or presidential 
election. 

Twenty-first — of the Eighteenth Amendment. 

THE LIVING CONSTITUTION 

Constitutions grow. Even when they are written down in one place, they 
continue to grow. It is generally agreed by French jurists and historians, for 
example, that for a thousand years before the French Revolution of 1789 
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there existed a constitution in France. England has a constitution, and yet it 
is merely the totality of basic statutory provisions, plus the customs, con- 
ventions, and natural rights on which the people rely. There is no sharp 
line between written and unwritten constitutions—it is merely a matter of 
the extent to which the provisions have been set down in writing. 

More important than form is the question of whether a constitution is 
flexible or inflexible. Some constitutions, like those of Great Britain and 
France, can be changed by legislation. Ours can be changed only as the 
result of a duly ratified constitutional amendment— that is, by a special 
procedure provided for in the Constitution itself. In nations having written 
constitutions, such as ours, there are two sets of lawmaking bodies and two 
sets of laws, so to speak. The first is constitutional and paramount, the other 
statutory and subordinate. The latter, to be ‘'constitutional,'' must confoml 
to the provisions of the former. And yet even our American Constitution 
relies on much that is custom and usage. Perhaps the principal case in point 
is the influence and recognition of political parties, which are not men- 
tioned in the federal Constitution but which are central to its operation 
today. Every branch of the government— legislative, executive, and judicial— 
has its customs and conventions which give our institutional life cohesion 
and practicality. 

Charles E. Merriam has written a book called The Written Constitution 
and the Unwritten Attitude. The late Howard Lee McBain wrote The 
Living Constitution. Both are worth reading as evidence of how constitu- 
tions grow in order to keep pace with institutional needs and the require- 
ments of society. The cabinet is the center of the British frame of 
government, and yet it relies on custom and acceptance rather than on 
formal law. Even a bill of rights is useful only insofar as it is respected and 
lived up to in practice. 

Constitutions must grow or the people will suffer. Macaulay, the great 
English writer, said, “The great cause of revolutions is this: that while the 
nations move forward, constitutions stand still.” A constitution must be 
framed, therefore, with an eye to a vital principle of the state: its ceaseless 
growth and expansion. Thomas Jefferson believed a constitutional conven- 
tion should be called at least once every generation. Constitutions grow by 
usage, judicial interpretation, statutory elaboration, and formal amend- 
ment. How important each becomes depends on the effectiveness of the 
other three. Woodrow Wilson said that “living political constitutions must 
be Darwinian in structure and in practice,” by which he meant that only 
the fit should survive. And yet, despite the almost universal agreement 
among political scientists on the Darwinian nature of Constitutions, the 
principle is often violated, and dead constitutional provisions remain in 
force to create tensions. This is particularly true of some of our state con- 
stitutions, of which that of Illinois is a good but by no means isolated case 
in point. 
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America’s influence on governmental practice has been outstanding since 
we adopted our first state and federal constitutions in the period between 
1776 and 1789. France adopted her constitution in 1791, the German states 
between 1814 and 1829, Spain in 1812, Denmark and the Netherlands in 
1815, Portugal in 1822, Belgium in 1831, Italy and Switzerland in 1848, 
Austria in 1861, and Sweden in 1866. Many of these, to be sure, have since 
been greatly modified or replaced. But between 1800 and 1880 more than 
three hundred different constitutions are said to have been promulgated 
in Europe alone. 

Ours was a pioneer influence. We must now prove that we are worthy of 
maintaining that progressive role. 

As principles relating to constitutions, we suggest the following: 

Every government has a constitutional framework and a fundamental 
body of laws of some kind. This is true of monarchies and aristocracies as 
well as of representative governments and democracies. 

Constitutions differ in the degree to which they are written down in one 
place. A fundamental charter should emphasize rights, principles, and basic 
framework rather than the minute details of organization. 

The stronger national tradition and national unity become, the less is the 
need to rely on written constitutions. Every constitution, including our own, 
contains a large part which is unwritten and which depends on custom, 
convention, and attitude. 

Any constitution, particularly a detailed constitution, must be periodi- 
cally reconsidered and revised, preferably by each generation. It should not 
be too inelastic and too difficult to modify as conditions change. This is 
especially true of the institutional aspects of government. 

PERIODS IN AMERICAN INSTITUTIONAL DEVELOPMENT 

Living under the general frame of government provided by our Constitu- 
tion, we have adapted to vast and complex national social, economic, and 
political problems. During the past century and a half, three main periods 
may be distinguished from the standpoint of shifts in our institutional 
balance: 

Legislative Leadership and States' Rights ^ 17 89— 1861 

The first period, and the longest, saw the American people still fearful of 
executive power and staunchly attached to a belief in legislatures, which 
they regarded as the natural center of democratic aspiration and popular 
control. In the first part of this seventy-year span, the influence and prestige 
of the House of Representatives was higher than that of the Senate. But in 
time the upper house gained in power and prestige relative to the popular 
assembly, which declined somewhat in influence. Friction between Congress 
and the President broke out almost from the start, and it was soon clear to 
any shrewd observer that differences between the legislative and the execu- 
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tive branches were to constitute a perennially perplexing problem, even 
threatening the stability and effectiveness of our whole governmental system. 

As time went on, it became equally clear that the problem of states’ 
rights versus federal centralization would remain the chief constitutional 
issue before the country.- The slavery controversy made this inevitable. It 
began when President Thomas Jefferson purchased the Louisiana Territory 
and extended the American empire well across the continent. This auto- 
matically increased the power of the federal government, led to the settle- 
ment and admission of new states, and disturbed the institutional equilibri- 
ums in Washington as well as the balance of power between the slaveholding 
South and the industrial North. By the time Lincoln came into office the 
territorial confines of the United States had been pushed to the Pacific. 
Our thirteen hundred miles of territory along the Atlantic coast were 
dwarfed by the three- thousand-mile expanse of nation from Washington to 
San Francisco. By this time our problem of government exceeded the pro- 
portions of Roman dominion. The settlement of the controversy between 
President Jefferson and the Federalists, who had ‘‘retreated to the judiciary,” 
could be postponed, as could the outcome of Andrew Jackson’s fight with 
Congress over the national bank and federal centralization. But the states’ 
rights issue and slavery could not. 

Growing Centralization and the Increasing Influence of the Judiciary ^ 
1861-1890 

The victory of the North in the Civil War secured the future of the 
federal union and gave promise of the rapid centralizing influences which 
were to follow. The center of states’ rights sentiment, in the South, had 
been vanquished in battle. Shortly after the war, railroad building toward 
the Pacific coast commenced, and commerce soon followed. National busi- 
ness meant nation-wide government. A continental governing problem could 
mean only one thing— a Leviathan at Washington. Trusts appeared. Farmers 
demanded the regulation of the railroads. Law followed law through Con- 
gress, pushed by those who were able to make their strength felt. The 
creation of powerful administrative agencies, such as the Interstate Com- 
merce Commission, constituted a portent of future governmental centraliza- 
tion through control of industry. 

During this same period the judiciary became increasingly powerful be- 
cause of the many laws— both state and federal— which were declared invalid 
following the adoption of the Fourteenth Amendment to the Constitution.® 
So active were the courts that the people began to talk about judicial 
supremacy. The courts were criticized because they interfered with social 
legislation such as that aimed at controlling the railroads and the trusts. As 
the judicial institution came to hold the spotlight, the legislature declined 

2 See Chapter 7, “Federal Centralization and States’ Rights.’* 

3 See Chapter 24, “The Judiciary as Policy Maker.” 
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in public esteem. There was more criticism of legislatures and lawmakers 
than in the former period. The prestige of Congress waned. People began 
to be less certain of the legislature as the natural center of governmental 
gravity. This was partly because we were further away from the Revolution 
and partly because we were becoming used to concentrations of power in 
business and naturally tended to assume a similar tolerance toward concen- 
trations in government. During this period, the eyes of the people were more 
often turned on the Supreme Court than on Congress. 

Federal Centralization Becomes a Fact and Executive Power Grozas^ 
1890 to the Present 

The year 1890 may be regarded as another turning point because it 
marked the passsage of the Sherman Antitrust Act, creating machinery to 
deal with the trust problem. Since 1890, business, agriculture, and labor 
have all brought new and multiplying problems to the door of government. 
Technology and invention have made rapid advances, creating additional 
problems of regulation and control that government also must solve. Now- 
adays when we speak of government we generally mean the government in 
Washington, so wide have its activities and powers become. Thus have our 
attitudes altered in a century and a half, so as to keep pace with the magni- 
tude of institutional change. Everyone now admits the fact of federal 
centralization, and that the states, by comparison, occupy a secondary 
position. 

This third period, in which we now live, has also seen the rise of the 
executive branch of the government, especially at the federal level, to a 
position of overshadowing leadership, standing out above both the legisla- 
ture and the judiciary. As the belief in laissez faire has faded, people have 
loaded their governments with new powers and responsibilities until any 
tyrant might well envy such wide yet democratic authority; and indeed, the 
increasing tendency to look to government for the solution of all kinds of 
problems is one of the most remarkable developments of our time. Many 
people today speak of “executive government" as a familiar phenomenon, 
not seeming to realize that such a conception was entirely foreign to the 
early attitudes of the founding fathers, who were suspicious of executive 
power. Today, by contrast, “Get the job done" has become a categorical 
imperative. Wars and depressions are fought with concentrated national 
powers. 

What does this portend? Will the institutional balance within American 
government remain tipped in the direction of the executive, or can the 
legislature be revitalized so as again to occupy the central role conceived for 
it when the nation vjas young and our democracy new? Wishful hoping will 
not solve this problem. We must analyze why we are where we are today. 
Only then can we decide intelligently what should be done about it, and 
how. 
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QUESTIONS 

1. Write R 500-word essay on “The Functions of a Constitution/' 

2. Five major weaknesses in the Articles of Confederation were corrected 
by the Constitution of 1787. What were they? 

3. List the steps leading to the drafting and approval of the Constitution 
of 1787. 

4. What did the Connecticut Compromise do? 

5. What were the principal issues arising in the Constitutional Conven- 
tion and what principles of government did they result in? 

6. Pick any one of the essays in The Federalist and, taking the same 
theme, adapt your discussion to the corresponding problem of our age. 

7. Summarize the principal provisions of the Bill of Rights. In their 
applicability to the powers of state governments, how do the first ten and 
the following eleven amendments differ from each other? 

8. What is meant by an economic interpretation of the Constitution? 

9. How is the Constitution organized by sections? 

10. What is meant by a distributing clause? 

11. What is the Supreme Law of the Land? Where is the ultimate power 
located? Interpret this wording, “The enumeration in the Constitution, of 
certain rights, shall not be construed to deny or disparage others retained 
by the people." Where is this wording found? 

12. What are the eight categories of Congress’s powers? 

13. What is meant by the elastic clause? reserved powers? constitutional 
and statutory law? 

14. How may the Constitution be amended and what rules apply? 

15. In the unfolding development of our constitutional history since 
1787, what three main periods may be discerned, and what were the 
governmental characteristics of each? 
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CHAPTER 4 


THE FRAMEWORK OF STATE GOVERNMENT 


The forces that were engendered by a young nation growing up, and that 
influenced the development of the federal government, also influenced the 
development of our state governments. Thus at both the state and the 
federal levels there are parallels in general outline that appear with regard 
to constitutions and to administration. 

In both cases the primary emphasis on the legislature as the center of 
political gravity was followed by a decline in the relative importance of this 
body. The judiciary in most states has been less in the public eye than has 
the federal judiciary, although the state courts as well as the Supreme 
Court have enunciated the principle of judicial review of legislation with 
power to declare laws unconstitutional. This power of the state courts has 
not gone unnoticed and entirely uncriticized, but their influence has been 
more circumscribed than that of the Supreme Court and their acts have less 
often emerged in the public arena to be exposed to public debate. Finally, 
there is the parallel of a weak executive branch, followed by an increasingly 
stronger executive as the duties of government became broader and as 
popular interest shifted from their formulation in the legislature to their 
execution by the administration. The chief difference here is that, in the 
states, executive power got off to a relatively late start and has proceeded 
there more slowly than at the federal level. In general, however, here also 
the trends have been similai in both the national and the state governments. 

As federal centralization has increased, state governments have shrunk in 
importance in the eyes of the average citizen. As population has gradually 
concentrated in the larger cities, the states have continued to hold power 
over most of these urban centers, those which have succeeded in obtaining 
home rule being the exception. But the surging life and the rapid growth of 
the metropolitan areas, in contrast to the slower advance of village and rural 
life, have created a governmental imbalance at the state level. The needs of 
metropolitan centers have outrun the legal and governmental provisions re- 
lating to them. In the state legislatures, therefore, the cities are often at the 
mercy of the rural sections because of representation on the basis of area in- 
stead of population. If home rule should make further progress so as to 
liberate our cities, the influence of the state governments would be still 
further diminished. 
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The Federal Constitution Guarantees Each State a Republican Form of 
Government 

Article IV of the Constitution provides that the federal government shall 
guarantee to every state a republican form of government, and that it shall 
protect each state against invasion and, on application of the state legisla- 
ture or of the executive when the legislature cannot be convened, against 
domestic violence. There are outside limits, therefore, to the changes which 
the people of a state may make in their own government. Although they 
must retain a republican form of government, this provision is not so much 
a limitation as it is a gurantee. It is like the stipulation in the Constitution 
of France^s Third Republic— presumably the one feature that could not be 
changed— that the republican form of government was not subject to 
modification by amendment or otherwise. 

What is meant by the republican form of government? James Madison, in 
The Federalist^ made it clear that “whenever the states may choose to sub- 
stitute other republican forms, they have a right to do so and to claim the 
federal guaranty for the latter.” He defined republican government as “a 
government in which the scheme of representation takes place.” In a longer 
definition, he described it more fully as “a government which derives all its 
powers directly or indirectly from the great body of people, and is adminis- 
tered by persons holding their offices during pleasure, for a limited period, or 
during good behavior. It is essential to such a government that it be derived 
from the great body of the society, not from an inconsiderable proportion, 
or a favored class of it, . . . It is sufficient that the persons administering it 
be appointed, either directly or indirectly, by the people; ...” 

In actual experience the provision of the federal Constitution requiring 
the states to maintain a republican form of government has not limited them 
when they have wished to change their governmental framework and 
procedures. For example, the initiative and referendum, which is a form of 
direct legislation by the people, has been challenged but staunchly upheld 
as consonant with republican government. 

The State Bills of Rights 

It will be recalled that most of the early state constitutions, drafted be- 
tween 1776 and 1780, included extensive provisions relating to the rights and 
immunities of citizens. It was customary to divide the state constitution into 
two main parts, one dealing with the frame of government and the other 
with the rights of man. The bill of rights was often nearly as long as the 
other section. The following representative cases illustrate the custom with 
regard to the number of provisions in various bills of rights: 

Vermont, adopted in 1777, nineteen provisions 
Massachusetts, adopted in 1780, thirty provisions 
Indiana, adopted in 1851, thirty-seven provisions 
Arizona, adopted in 1910, thirty-four provisions 



THE FRAMEWORK OF STATE GOVERNMENT 


57 


But it was not only the constitutions drafted at the time of the Revolution 
which emphasized an extensive bill of rights; later constitutions also paid 
it marked respect. Even the model state constitution drawn up in 1926 for 
the National Municipal League by a committee of experts contained twelve 
sections in its bill of rights. 

The length of the bill of rights in most state constitutions is such that in 
recent years there have been attempts to shorten it. In several states, notably 
Oklahoma, this has been done. Some advocates of reform have gone so far 
as to suggest that fully two thirds of the provisions customarily found in 
state bill of rights could be eliminated without loss to the people.^ These 
clauses are said to be vague, based on eighteenth-century philosophy, dupli- 
cative of federal provisions, sometimes not enforced, and at times interpreted 
by the courts in such a way as to reverse the original intention. They are also 
criticized because they help to make state constitutions long and complicated 
to read. The processes of amendment and the operation of the initiative and 
referendum have also combined to make most of our state constitutions 
much longer than they were, and a solution to this difficulty is being sought. 

But if length is an important consideration, would it not be better to 
reconsider those provisions relating to the machinery of government, weed- 
ing out those which do not differ materially from legislative statutes, rather 
than weaken the provisions in the bill of rights? It is true that many state 
constitutions contain sections reflecting the eighteenth-century view of 
natural rights and governmental limitations. But should these not be re- 
tained in their original vitality so long as they favor popular aspirations and 
the fulfillment of human needs? Perhaps we need to relearn some of the 
solid truths which our forebears acquired the hard way through struggle for 
greater freedom. 

Some of these provisions, when read today, seem more like admonitions 
than strict rules of law. But are they any the less useful? Take, for example, 
the sixteenth provision of the Vermont Constitution of 1777: 

That frequent recurrence to fundamental principles, and a firm adherence to 
justice, moderation, temperance, industry and frugality, are absolutely necessary 
to preserve the blessings of liberty, and keep government free. The people ought, 
therefore, to pay particular attention to these points, in the choice of officers and 
representatives, and have a right to exact a due and constant regard to them, from 
their legislators and magistrates, in the making and executing of such laws as are 
necessary for the good government of the state. 

There is a world of political wisdom in such a statement. Anyone acquainted 
with the qualities common to most Vermonters knows that these virtues are 
authentic expressions of popular character and belief. Such provisions there- 
fore should be given wider currency, not diluted or withdrawn. 

Or take at random other provisions of the Vermont Bill of Rights: “That 

1 See, for example, the criticism in a book by Frank G. Bates and Oliver P. Field, State 
Government (New York, 1928), pp. 74-75. 
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all men are born equally free and independent .... That private property 
ought to be subservient to public uses .... That all men have a natural and 
unalienable right to worship Almighty God .... That all power being 
originally inherent in, and consequently derived from, the people .... That 
all elections ought to be free .... That the people have a right to freedom 
of speech, and writing and publishing their sentiments ....’' Statements 
such as these should be allowed to stand. A belief in natural rights remains 
a bulwark of defense in a world where abuse of power is still possible. 

METHODS OF CHANGING STATE CONSTITUTIONS 

Much as they have been amended— and some two thousand amendments 
have been added up to 1942— most state constitutions today are in need of 
further modernization and general tightening. They have become a great, 
sprawling mass of words set in a complicated framework of articles and 
provisions and sections. The reform, however, should be aimed at the 
sections concerning the machinery of government and at the elimination of 
those which are not properly constitutional matters, rather than at the 
wholesale elimination of provisions in bills of rights. 

Most of the state constitutions at the outset were relatively brief and 
inflexible. State constitutions today are frequently much longer but equally 
inflexible. The resulting confusions are anything but an aid to representa- 
tive government because the machinery of public affairs cannot be improved 
unless the constitution is first modified to allow it. The states cannot hope 
to compete with federal centralizing tendencies, unless they can deal 
efficiently and eflEectively with their own state governmental problems. The 
situation badly needs rectification. The accompanying table, which shows 
the effective date's of current state constitutions compared with the year of 
each state's admission to the Union, gives some idea of the slowness with 
which changes in this area take place. 

Changes in state constitutions occur in several ways. They may result sim- 
ply through custom, as when the administration of certain provisions is 
relaxed to take care of altered situations. Or they may be effected through 
statutory elaboration or judicial interpretation. The three principal 
methods used today, however, are change through amendment, through the 
use of the initiative and referendum, and by means of a regularly constituted 
constitutional convention. 

Amendment 

Amendments are proposed by the state legislature and ratified by popular 
vote. This is the most popular method. In the period from 1900 to 1925, for 
example, approximately five hundred amendments were proposed by the 
various state legislatures and half of these were subsequently adopted by the 
voters. This piecemeal device, however, has been chiefly responsible for the 
length and varied assortment of matters which now characterize the typical 
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EFFECTIVE DATES OF CURRENT STATE CONSTITUTIONS 
AND YEARS OF STATES' ADMISSION TO THE UNION 


State 

Effective 
date of 
current 
consti- 
tution 

Year of 
state’s 
admis- 
sion 

State 

Effective 
date of 
current 
consti- 
tution 

Year of 
state’s 
admis- 
sion 

Alabama 

1901 

1819 

Nebraska .... 

1875 

1867 

Arizona 

1912® 

1912 

Nevada . . . . 

1864 

1864 

Arkansas . . . 

1874 

1836 

New Hampshire . . . 

1784 

1788® 

California 


1850 

New Jersey 

1948® 

1787® 

Colorado 

1876 

1876 

New Mexico 

1912® 

1912 

Connecticut 

1818 

1788^ 

New York . 

1939a,d 

1788® 

Delaware . , . . 

1897 

1787* 

North Carolina . . 

1876 

1789® 

Florida . 

1887“ 

1845 

North Dakota . . . 

1889 

1889 

Georgia 

1945 

1788« 

Ohio 

1851 

1803 

Idaho 

1890® 

1890 

Oklahoma ... . 

1907 

1907 

Illinois . . . . 

1870 

1818 

Oregon . . . 

1859® 

1859 

Indiana 

1851 

1816 

Pennsylvania . ... 

1874® 

1787® 

Iowa 

1857 

1845 

Rhode Island 

1843® 

1790® 

Kansas 

1861® 

1861 

South Carolina . . . 

1895 

1788® 

Kentucky 

1891 

1792 

South Dakota 

1889 

1889 

Louisiana 

1921 

1812 

Tennessee . . 

1870 

1796 

Maine 

1820“.« 

1820 

Texas 

1876 

1845 

Maryland 

1867 

1788® 

Utah . ... 

1896® 

1896 

Massachusetts 

1780 

1788* 

Vermont 

1793'^ 

1791 

Michigan 

1909® 

1837 

Virginia .... 

1902 

1788® 

Minnesota. . 

1858® 

1858 

Washington 

1889 

1889 

Mississippi. , 

1890 

1817 

West Virginia . . . 

1872 

1863 

Missouri 

1945 

1821 

Wisconsin 

1848 

1848 

Montana. . . . 

1889 

1889 

Wyoming . . . 

1890® 

1890 


® Ratification dates of constitutions that became effective during a later year are- Arizona, 1911; Florida, 
1886; Idaho, 1889, Kansas, 1859, Maine, 1819, M'c’^igar 1908, Minnesota, 1857, New Jersey, 1947; 
New Mexico, 1911, New York, 1938, Oregon, 1857, \aiM. 1873, Rhode Island, 1842; Utah, 1895; 

v/ 0 , 1<*^9 

1 . constitution became effective July 4, 1879, for purposes of election of officers, the commence- 

ment of their terms of office, and the meeting of the legislature. It became effective for all other purposes 
January 1, 1880 

® The constitutions of Maine in 1876 and Vermont in 1913 weie rearranged by incorporation of the amend- 
ments in the text 

“ New York’s 1939 constitution contains ’-'iny of the articles of the 1895 document 

® Year of ratification of the United States C ,, > one of the original 13 states. 

Source: U. S. Department of Commerce, Buieau of the Census. 


State constitution. That document is rarely considered as a whole. As a 
result, change by amendment has all of the faults which attend a patchwork 
technique. On the other hand, it is a necessary part of the machinery of con- 
stitutional growth and, if properly handled, can be a useful instrument. 

The Initiative and Referendum 

A certain proportion of the voters may sign a petition initiating an 
amendment to the state constitution, whereupon the matter is placed on the 
ballot at election time for final approval or rejection by referendum. For 
well over a century the referendum has been employed in connection with 
constitutional amendments proposed by the legislature. The initiative, how- 
ever, is of more recent origin, having been first used in Oregon in 1902. It is 
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now employed by one fourth of the states, most of which are in the western 
part of the country. This reform has been slow of adoption. Massachusetts, 
the only state on the eastern seaboard to accept it, did so in 1918. 

The initiative and referendum is another piecemeal method of reforming 
constitutions, although there have been cases in which ambitious revisions 
were attempted by this means. Largely a reflection of the late nineteenth- 
and early twentieth-century demand for more popular participation in 
government, the initiative and referendum is not always clearly understood 
by the average citizen. 

The initiative and the referendum are separate devices and may be used 
either singly or together. 

The initiative may be used to propose new laws as well as new constitu- 
tional provisions. 

The initial petition must be signed by from 8 to 16 per cent (according 
to the state) of the voters participating in the last election. 

Some states require an absolute number of signers— 25,000 in Massachu- 
setts, for example. 

Some states require that the signers shall be geographically distributed in 
order that purely local matters may be kept from the ballot. 

The referendum is compulsory in the case of an amendment to a state 
constitution— that is, the matter must be submitted to a popular vote. But 
the referendum dealing merely with legislation is sometimes optional with 
the legislature. 

The initiative and the referendum are parts of a single system of direct 
control on the part of the voters, because the initiative of a measure is 
significant only when submitted by referendum for action. 

Leading arguments in favor of direct legislation of this kind are that it 
arouses popular interest in government, provides a check on corruption or 
inaction, makes it possible to break deadlocks between the legislature and 
the executive, is a constant threat to parties and leaders that are unre- 
sponsive to the popular will, and has resulted in putting some good measures 
on the statute books. On the other side of the issue, however, are the 
impairment of party and legislative responsibility, the technical and difficult 
nature of drafting such measures, the undue influence of pressure groups, 
the lethargy of voters in regard to questions put to them in this manner, 
the loading up of constitutions and statute books with many provisions, 
and doubt as to whether citizen interest in government is actually increased 
materially as a result of these devices. 

On balance, therefore, the initiative and referendum will be opposed by 
those who believe party responsibility should be enforced and can be secured, 
and favored as a tool of direct democracy by those who have more confidence 
in the voters than in their elected representatives and the regular machinery 
of government. 
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The Constitutional Convention 

The third and most systematic means o£ reforming state constitutions is 
through a constitutional convention. This is also the most effective method 
because it makes possible the reconsideration of the constitution as a whole. 

Organization and procedure of state constitutional conventions. A means 
of taking stock of the situation from time to time should be incorporated 
into every state constitution, but unfortunately it is not. In twelve states 
such a provision is entirely lacking, although in none is there a prohibition 
against the calling of a convention, and such gatherings may be called with- 
out specific constitutional provision. 

Some states have held periodic constitutional conventions, but others have 
remained stagnant. The situation is very uneven. A total of some 220 state 
constitutional conventions have been held in the United States. Rhode 
Island held her first in 1944. Illinois, with 6 per cent of the population of 
the country, has held only one constitutional convention since 1870; this 
was in 1921-1922 and its work was voted down, 5 to 1. Four states have held 
10 conventions or more. New Hampshire has called 4 in thirty years: in 
1912, 1919, 1930, and 1940. A step in the right direction— which should be 
made universal— is the provision that the question of holding a constitu- 
tional convention must be submitted to the voters for their decision at 
prescribed intervals. Eight states, in fact, have such a provision in ‘their 
constitutions: New Hampshire, every seven years; Iowa, every ten years; 
Michigan, every sixteen years; and Maryland, Missouri, New York, Ohio, 
and Oklahoma, every twenty years. 

Many state constitutions, on the other hand, still leave to the legislature 
the decision on whether the people shall be allowed to vote on the question 
of calling a constitutional convention. This may and sometimes does result 
in throttling majority rule. The failure to modernize the state constitution 
of Illinois, for example, is due to two principal factors which stem back to 
minority control. The first is the realization by the downstate minority that 
in a constitutional convention the city of Chicago would demand and 
probably obtain reapportionment and home rule, with the result that an 
urban majority would come to dominate the state legislature at the expense 
of the rural sections. The second reason is the likelihood that a convention 
would authorize the adoption of a state income tax, which is now pro- 
hibited. For these reasons the constitutional frame of Illinois has remained 
virtually untouched, except for ineffectual amendments, for three quarters 
of a century. 

The model state constitution proposed by the National Municipal League 
in 1926 provided that constitutional conventions should be held auto- 
matically at least once every twenty years. This is a minimum requirement 
and the rule should be universal. Much-needed improvements in legislative, 
executive, and judicial organization await constitutionarauthorizations. In 
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many cases, too, the relations between states and municipalities need reform. 
The temporary and outmoded provisions of state constitutions should be 
stripped away so as to reveal that which remains alive and pertinent. Most 
of our present state constitutions could be shortened and brought up to 
date. All are longer than that of the federal government, and two— those of 
California and Louisiana— are of book length, comprising some three 
hundred pages each- 

There are four principal steps in the holding of a constitutional con- 
vention: 

Authorization, The submission of the question to popular vote is usually 
required. 

Preliminary work. Some time is spent in considering and studying the 
needed reforms, drafting proposals, organizing the convention, and so on. 
This is done by members of the legislature, by public-spirited citizens, and 
often by a special commission appointed for that purpose. 

Composition. Delegates are chosen on the basis of the district system, as 
for the legislature, with sometimes state-wide delegates at large in addition. 
The average state constitutional convention consists of around two hundred 
members, the largest being four hundred and the smallest eighty. 

Procedure. The convention usually meets at the state capital on a desig- 
nated day. The election of a presiding officer and the selection of commit- 
tees which do most of the work, are the first order of business. These 
committees may number from twenty to thirty, and each is responsible for 
particular proposed changes in or additions to the constitution. Public 
hearings may or may not be held. When the committee reports are ready, 
they are laid before the convention, which often constitutes itself a com- 
mittee of the whole for the consideration of many of the more important 
questions. In this respect and in others the rules of the constitutional 
convention generally resemble those of the lower house of the legislature. - 

Authority. In some states the convention may propose any constitutional 
change or the adoption of an entirely new constitution as it sees fit. In 
others, however, the legislature is authorized by the constitution to specify 
what the constitutional convention may do, and in this case the constituent 
power is restricted. The convention may not arrogate and itself administer 
the authority of any existing legislative, executive, or judicial agency. Its 
power is limited to the proposals at hand. No eflEective method has yet been 
found by which to rule out proposals relating to legislation rather than to 
fundamental structure, and this is one of the reasons why state constitutions 
have become increasingly long and complicated. 

It seems that our belief in popular sovereignty is not as strong as in the 
early years of the American republic. Constitutional conventions were then 
looked on as paramount and unlimited. But today they are increasingly 

2 Explained in Chapter 19, '‘The Legislature at Work.” 
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regarded as analogous to the state legislature and are thus becoming more 
circumscribed in scope. 

Ratification. Usually the people get a chance to approve the work of the 
convention which they authorized in the first place, but there are exceptions. 
In a dozen or so cases during the past hundred years, the enactments of a 
convention have been instituted without a previous popular vote. In 
registering their preferences, the voters may act on the provisions separately, 
vote on the total proposals lumped together, or vote on the proposals both 
as a whole and individually on the more important points. In this case the 
questions are simultaneously submitted in both forms. If a brand-new 
constitution is being acted on, a vote under the second method involves an 
all-or-nothing decision, whereas under the third method it is usually possible 
to salvage something even if the main reform fails. The vote may be held 
either at a special election or at a general election when candidates for 
public office are chosen. If the state requires a majority of all those voting at 
the election to favor a constitutional amendment, or if extensive changes 
are being considered, it is usually preferable to have the matter settled at a 
special election. 

The Relative Advantages of the Different Methods of Changing State 
Constitutions 

In recent years the American people seem to have became discouraged and 
somewhat cynical where their state constitutions are concerned, their attitude 
often being, “What of it— it’s just another piece of paper I” At the other 
extreme are those who insist, “It was written once and for all and should 
not be changed,” 

Both attitudes are wrong. The greater the degree of detail in which 
constitutions are written, the more they need periodic revision. Society is 
constantly creating new problems with which government must deal. 
Governmental organization and functioning have altered as much as the 
automobile. It follows, therefore, that when constitutions remain static, 
everything they relate to remains equally static, with the result that effi- 
ciency suffers and social tensions increase. If we are realistic, therefore, we 
cannot afford a cynical view with regard to the importance of state consti- 
tutions. 

The amendment method of changing our state constitutions will probably 
remain the most popular because it is the quickest and simplest. It cannot 
be excelled where a single question at a time is involved, but it does lead to 
a piecemeal document. The initiative and referendum, useful for some pur- 
poses, is limited in influence by the fact that only one fourth of the states 
have authorized its use. Its chief virtue is popular control, its drawback too 
many proposals, some of which are not properly related to the constitution. 

The constitutional convention holds a distinctive place as a means of 
major constitutional reform and periodic checking. Citizen confidence must 
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be revived in this institution of popular sovereignty. Constitutional con- 
ventions succeed only insofar as a vigilant and unselfish citizenry, acting as a 
rule through civic organizations rather than through political parties, 
determines to effect needed changes. Frequently the impetus for sweeping 
constitutional change comes from universities or bar associations or leagues 
of women voters. If we ever lose faith in this source of civic betterment, our 
democracy will be seriously impaired. 

REDISTRIBUTION OF POWERS WITHIN STATE GOVERNMENTS 

We do not realize today how much variety there was among the constitu- 
tions of the original thirteen states. The Virginia type, for example, 
encouraged legislative supremacy and restricted the franchise. In the Penn- 
sylvania plan, the legislature at first was restricted by a special organ of the 
popular will called the council of censors, which did just what the name 
implies— censor; but the Pennsylvania plan was characterized by a broad and 
liberal electorate. Then there was the dominant-legislature type with a 
single house, as in Georgia, also coupled with a broad electorate. In the 
Massachusetts type, the power of the legislature was more equally balanced by 
that of the executive and the judiciary, so that here the separation of powers 
meant more both in practice and in theory.® 

But a trend toward uniformity was not long in developing. Unicameralism 
was finally replaced everywhere by bicameralism, although later Nebraska 
changed back to unicameralism. The council of censors was given up as 
cumbersome and impractical. The powers of the three branches became 
more evenly divided in practice as in theory. The people lost some of their 
original confidence in representative assemblies and gradually came to do 
more and more things for themselves. Evidences of this trend are the 
popular election of executive officials, the extension of universal manhood 
suffrage, the popular election of judges and officials of the judicial branch 
generally, the introduction of the direct primary, the growth of home rule, 
the use of the initiative and referendum in constitutional and legislative 
change, the introduction of the recall of public officials, and the adoption of 
proportional representation in a few instances. It was not merely that the 
people were becoming disillusioned as to the virtues of legislative assemblies 
and so found ways of taking things into their own hands; they also regarded 
popular participation as a positive virtue to be cultivated. A conservative 
New Englander has called this ‘*the triumph of Jeffersonianism,*' by which 
he meant that the franchise had been broadened and popular sovereignty 
and participation strengthened. It is not an inaccurate characterization and 
it could just as validly be attributed to Andrew Jackson or Abraham 
Lincoln. 

During the past thirty years, in the period which began at about the end 

3 Arthur N. Holcombe, State Government in the United States, 3d ed. (New York, 1931), 
Chap. 4, contains a good discussion of these types and of the changes that occurred. 
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o£ World War I, there seems to have been a reaction away from popular 
participation in and control of state government. Or perhaps it would be 
more accurate to say that people do not seem to be as interested in their 
state government as they used to be. It is not so much that they are more 
indifferent citizens than they were as that the federal government has in- 
creasingly occupied their attention, with the result that state government 
has taken a back seat. Consequently people have been less interested in 
constitutional reform, the initiative and referendum, the strengthening of 
state legislatures, and the unification and improvement of the state judiciary. 

One notable exception i^ that between 1913 and 1933 there was a con- 
siderable interest in improving state administration and in increasing the 
powers of the governor.^ This was a reform long overdue and is of a piece 
with the corresponding development we have noted in government at the 
federal level— the tendency toward executive government in recent years. 
Alexander Hamilton, you will recall, argued that state governments might 
be expected to encroach upon and weaken the federal government because 
the states, being closer to the people and deeper in their affections, would 
receive the greater support. For a century this was undoubtedly true. But 
today popular sovereignty and citizen participation in government at the 
state level are on the decline. Can the trend be reversed? If democracy 
cannot be kept effective at the state and local levels where our governments 
are nearest to us, how much more difficult will it be to maintain a demo- 
cratic form of government at the federal and international levels? 

The Powers of the States 

When it is remembered that the state of New York has one tenth of the 
nation's population, that Illinois has almost one sixteenth, and that three or 
four other industrial states are also very large, it is hard to understand why 
state government is not higher among our interests as citizens. Consider, 
for example, the eflEect on the citizen of the power of the state legislature 
to organize and maintain cities, counties and all local governments— the 
authority of the state over nearly eight million people in New York City 
and three and a half million in Chicago. In the case of these large states, of 
course, there is a good deal of popular interest in what the state government 
does, but even in the smaller states it might be expected that the factors of 
competition and survival, supported by the importance of the functions of 
state government, would lead to a wider citizen interest. 

An arrangement of state powers in something like logical order includes 
power over local governments; the chartering and regulation of corporations 
and all manner of business associations; the regulation of public utilities 
and the operation of economic services, such as water and power systems, by 
the state itself; maintenance of the highway system and other methods of 

4 Dealt with in Chapter 29, “Executive Leadership in Government,” and Chaptei 31. 
“Government Reorganization.” 
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transportation; the maintenance of the free public education system, family, 
and religious interests— the basic institutions of society; administration of 
most of the welfare field including employment, relief, institutions for the 
sick, the mentally affected, and the criminal; the whole undefined and 
seemingly limitless field of the police power— all of the reserved powers 
needed for the public health, safety, morals, and so on; and finally, civil 
functions such as taxation, revenues, suffrage and elections, civil liberties, 
and the like. 

Summarizing, each of the forty-eight states in many ways resembles the 
federal government: all have a constitution, a legislature, a chief executive, 
and a court system. They have bills of rights, due process of law, judicial 
review, and party government. Although cut out of a single pattern, they 
may, if they wish, be good proving grounds for politics, and administrative 
experiments may be tried in them without the whole nation's sharing in the 
risk of failure. Some states compare favorably with Congress in the caliber 
of their lawmakers and their devotion to the public interest, but others fall 
considerably below that standard. The chief executive everywhere is called 
governor and many either have later risen to the presidency or have been 
regarded as of presidential quality. State court systems, with such justices 
heading them as, for many years, Benjamin N. Cardozo in New York or 
Marvin B. Rosenberry in Wisconsin, have distinguished themselves quite 
as much as have the federal courts. The states are independent entities, and 
they are also intermediaries. Placed midway between the federal and the 
local governments, they try to resist the former and to dominate the latter. 

QUESTIONS 

1. What are the federal constitutional guarantees relative to state 
governments? 

2. In what impoitant respects do the states differ, institutionally, com- 
pared with the federal government? in powers? 

3. Would you favor the creation of a single bureau or department in the 
federal government at Washington, an agency that could compel the sub- 
mission of full and uniform reports from the states, and that would under- 
take their publication in summary form? Why or why not? 

4. What is meant by a republican form of government? 

5. Are any state constitutions longer than that of the federal govern- 
ment? Enumerate all the reasons why state constitutions have become long 
and complicated. 

6. Roy V. Peel, author of State Government Today ^ concluded as 
follows: “The really fundamental problem is that of state constitutions. If 
we are going to preserve local autonomy and variation in the states, it is 
unwise and impracticable to try to get uniform constitutions. On the other 
hand, have we not experimented long enough with constitutions which 
obstruct equal representation in the legislatures, strangle home rule in 
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counties and cities, and maintain archaic administrative and judicial organ- 
izations?”® Do you agree? If so, what are your suggested remedies? 

7. There are three principal methods of changing state constitutions. 
What are they and what are the characteristic advantages and disadvantages 
of each type? 

8. Compare the amending process in the federal and the state govern- 
ments. 

9. What are the main steps in holding a constitutional convention? 

10. What exclusive powers do the states have that the federal government 

may not exercise? 
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CHAPTER 5 


THE FRAMEWORK OF MUNICIPAL GOVERNMENT 


Democracy is an instrument of people in groups. The smaller the group, 
the more direct is citizen control of government. As the group becomes 
larger, direct control diminishes, but the potential strength of democratic 
government increases through the device of representation. The population 
of the United States is now overwhelmingly urban.^ It is the cities, therefore, 
which hold the key to healthy, democratic government in this country. It 
is in the cities that the greatest influence may be engendered. Thus the 
position of the cities in the political structure of the nation becomes an 
important consideration. 

THE ANOMALOUS POSITION OF CITIES 

Unless the American people take a greater interest in their state govern- 
ments than they have in recent years, so that these governments become 
more effective, it is doubtful whether the urban communities of the United 
States will tolerate a constitutional system which subordinates them to 
state authority. Our cities have become large and strong— many of them 
stronger than some of the states or stronger than the rest of the state in 
which they are located. It is not reasonable to expect them to continue to 
occupy a subordinate role which they have outgrown and which now often 
hampers their administration, the welfare of their citizens, and the spirit of 
community responsibility which every city needs. 

The shift of population from country to city, which has been nothing 
short of revolutionary, has thrown the whole theory and practice of govern- 
ment out of kilter, for the founding fathers assumed the permanency of 
rural predominance. In 1800, only about 3 per cent of the people lived in 
urban centers. But by 1880, out of a national population of 50 million, al- 
most 30 per cent was urban, leaving 70 per cent rural. In the next 70 years 
—that is, up to 1950— our population increased to 151 million, a figure 
more than three times as large as the total for 1880. This growth alone was 
sufficient to complicate the problems of government. But, in addition, by 
1949 the balance between city and country had completely changed. 
Eighty-three per cent of the population was now urban and nonfarming, 

1 The term “urban” is used according to the definition of the Bureau of the Census. 
An urban area includes cities and other mcoipoiated places having 2,500 inhabitants or 
more, and unincorporated political subdivisions with a population of 10,000 or more and 
a population density of 1,000 or moie a square mile. 
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the farm areas accounting for only 17 per cent. There are more than 16,000 
municipalities in the United States today. It is true that many are small, 
with 10,000 having a population of 1,000 or less. But four cities— New York, 
Chicago, Philadelphia, and Detroit— comprised one tenth of the population 
of the country in 1950.2 

Thus the problems and responsibilities of democratic government have 
enormously increased, but government itself— especially in state and city 
administration— has been slow to adjust. Consequently, urban communities 
everywhere today are in great need of orientation and readjustment. But 
where can they look for help? Urban problems, such as slum clearance, 
neighborhood redevelopment, reconstruction, planning, recreation, trans- 
portation, public utilities, employer-employee relations, social security, 
economic readjustment and stabilization, are in good part local affairs and 
as such must involve local initiative under broad grants of power. It is in the 
area of the autonomy and power granted to cities by the state legislatures 
that the greatest tensions exist. 

Chicago is larger than some European states— Denmark, for example. 
Yet its powers are that of a small, provincial community. Chicago is the 
second largest city in the United States, and yet it cannot make a significant 
move without the authorization of the state legislature functioning under 
an 1870 constitution and dominated by representatives of the downstate, 
rural minority. In 1870 the population of Cook County (in which Chicago 
is located) was less than 350,000 out of a total of 2,500,000 for the whole 
state. In 1940 the total for the state had reached 7,897,000; of this, 4,063,000 
—or better than 50 per cent— constituted Cook County. With over half of 
the population of the state, Chicago was allowed only 19 out of 51 senators 
in the state legislature. Again, as at the time of the American Revolution, 
the cry of taxation without representation is heard. Cities need more gov- 
ernment than any other governing unit, and yet they are legally so situated 
that they have the least freedom of control over the conduct of their own 
affairs. 

The city-states of Greece and Rome were free; the city and the state were 
then one. During the Middle Ages, too, for all essential purposes, the city was 
the principal unit of government; even London was virtually independent 
of royal control. All the countries of western Europe revolved around their 
cities, especially around their ports. Trade and commerce were carried on by 
Amsterdam, Liibeck, London. Cities were the originators of modern capi- 
talism and the modern nation-state. What has happened to their glory? 

In the United States, the cities have been subordinated to the states by a 
legal device— the corporation— that owes its origin to the early condition of 
the colonies. Today, the state creates forms of local government as corpora- 

2 See an excellent article on the over-all problems of cities in “The Rise of Metropolitan 
Communities,” by R. D. McKenzie in Recent Social Trends (New York, 1933), Chap. 9. 
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tions, which are considered, legally and for other governmental purposes, as 
subordinate to their creator. This is interesting because the state also creates 
the business corporation, but the business corporation is not so subservient 
in its operations as the municipal corporation must be. It seems that here 
we have a double standard. 

In the eyes of the law, any local governmental unit, even if it is larger in 
population than all the rest of the state, is merely a corporation and hence 
subordinate to state authority. More, it is a subsidiary instrument of the 
state for carrying out state programs. But what about those programs that 
are distinctly local and urban and which, because of the size of the city, may 
be larger and more important than any state program? That is where the 
rub comes. 

The municipal corporation is defined in law as “a part of the people of a 
given state, residing within a given territorial district, who are by law 
organized into a corporation, i.e., endowed with legal personality, for the 
purpose of assisting in carrying on the government within that district. 

There are three main classes of local governmental corporation as defined 
by law. These are (1) urban, including villages and cities, depending on 
population; (2) rural, taking in counties and townships, within which 
villages and cities are located; and (3) special districts of various kinds, 
such as school, drainage, or fire districts. Counties are sometimes called quasi 
corporations to indicate that they are not corporate in the full sense and 
that their powers and organization are less conventionally delimited. 

THE CITY'S CONSTITUTION— ITS MUNICIPAL CHARTER 

The municipality has its constitution, just as the state and federal govern- 
ments have theirs, but it differs from them in being merely an act of the 
state legislature. The exception to this occurs when a city is granted, usually 
by state constitutional provision, what is termed a '‘home rule charter,” in 
which case the citizens help in the formulation of their municipal charter. 
Here the process is comparable to the constituent assembly, such as that 
which drafts state or federal constitutions. 

The municipal charter is the written instrument enacted by the state 
legislature which grants corporate existence, bestows powers and duties on 
the city, and provides for its frame of government. The effect is much like 
that of a constitution, but the process by which it is framed, except in the 
case of home rule, is quite different. 

Once the municipal charter has been granted, amendments and additional 
powers may be added to it from time to time. This means that a grasp of 
the entire constitutional picture for a modern city is not always a simple 
matter. It is somewhat analogous to the so-called unwritten constitutions of 
some nations, notably Great Britain, where the constitution is merely the 
total of pertinent legislative enactments. 
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Historical Evolution of Charter Granting 

In the evolution o£ municipal government in the United States, from 
colonial to modern times, four stages may be noted so far as methods of 
charter granting are concerned: 

Colonial period. The grant of a charter was from the proprietor or the 
colonial governor. The chartering of a municipal corporation was con- 
sidered merely an incident to the general power granted by the King and 
Parliament. The power over municipal bodies was absolute; they were 
regarded as a kind of personal property. In this historical circumstance is 
found the explanation of the present subservience of city government to 
the state. Our early cities did not have the opportunity or the time, like 
London, to develop an autonomy of their own. 

Early state period. After the Revolution, the power which had formerly 
derived from the royal governor or proprietor was vested in the legislature 
of the state. These legislative bodies were free to grant, revoke, alter, or 
amend municipal charters as they saw fit. In this early period, which lasted 
until about the middle of the nineteenth century, a charter was a piece of 
special legislation, and hence lack of uniformity and accentuation, of indi- 
vidual differences among the various cities of a state were characteristic. 

Special legislation restricted and classification introduced. By the middle 
of the nineteenth century there were coming to be as many forms of munici- 
pal government as there were municipalities.The principal difficulty was 
that whenever a city needed additional power or a new authority, it had to 
apply to the state legislature for it. Consequently the situation in each city 
developed haphazardly along independent lines, and the legislature was 
kept busy. The courts customarily interpreted the powers of municipalities 
in a narrow sense, so that every limiting decision required the addition of 
the missing power by special act of the legislature. 

Here is the dilemma: Specification of powers in great detail results in 
strict judicial construction. But on the other hand, skeleton provisions are 
ambiguous and incline the courts toward withholding powers which are 
assumed without being specified. What, then, is the solution? A step in the 
right direction was taken when state constitutions began to be amended in 
order to restrict special legislation, not only for charter granting but for 
general purposes as well. Over three fourths of the states now prohibit their 
legislatures from passing special charter or legal provisions affecting indi- 
vidual subdivisions of the state. The general rule in these states is that 
statutes must be general and apply equally to municipal and local sub- 
divisions of the same population group. 

* Ohio was the leader in this movement, amending her constitution to that 
effect in 1851. Since then there have been three lines of development: (1) 
Most states, as we have said, have passed legislation providing the general 
outlines of government and the options which local governments may 
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choose. (2) Some states have gone further than this and have adopted a 
device of classification under which cities are grouped into a number oi 
classes, depending primarily on population, and for each group there is a 
corresponding form of government. (3) Finally, where there are great metro- 
politan centers such as Chicago, special legislation may still be employed. 
In the case of Chicago, however, the law of 1904 provides that special legis- 
lation must be accompanied by a local referendum. 

Legislatures have been able to find convenient loopholes in the system 
that prohibits special legislation, but by and large it has worked well for 
all except the large cities. It has unquestionably been an improvement over 
special legislation. Nevertheless, complying with the demands of municipal 
governments has absorbed much of the time of the state legislatures. In a 
five-year period—lQlO to 1915, for example— nearly one fourth of the bills 
passed by the New York legislature— 98S out of 4,260— dealt with special 
municipal matters. The charter of Greater New York, which was in effect 
from 1901 to 1938, filled several volumes and comprised 1,400 printed pages. 
In less than twenty-five years, from 1885 to 1908, the Massachusetts legisla- 
ture passed approximately 400 bills affecting the city of Boston alone. 

The growth of municipal home rule. The only effective solution to the 
governmental difficulties of large municipal centers is a high degree of 
freedom from the state legislature. Our cities must be given the right of self- 
determination and self-government or we cannot expect them to put their 
own houses in order. They know their own problems best and are best able 
to work out the necessary remedies. It was James Bryce, brilliant author of 
The American Commonwealth, who said that “the deficiencies of the na- 
tional government tell but little for evil on the welfare of the people. The 
faults of the state governments are insignificant compared with the extrava- 
gance, corruption, and mismanagement which mark the administration of 
most of the great cities. “ Bryce might not make so pessimistic a stricture 
today, but there is still much need for improvement in civic democracy. 
The theories of law and government have not kept pace, in this instance as 
in others, with the changes of population and community development. 

Home rule (or constitutional municipal home rule, as it is technically 
called) is the power conferred on cities by state constitutional provision 
whereby the city may make or change its own charter so long as it complies 
with the constitution and the general laws of the state. There are various 
ways of framing home rule charters, but the most common is to elect 
delegates to a charter or freeholders* convention, which body drafts a 
charter and submits it to the voters for their ratification by popular vote. 
In some states approval by the legislature is also required, but this is a 
modified form of home rule. Later amendments to the charter are generally 
initiated by petition and ratified by popular vote of the city voters. In net 
result, home rule confers a substantial degree of local independence on the 
local voters and allows them to effect those special changes in their own 
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charters and laws which the legislature is forbidden to make, once special 
legislation, as explained above, has been prohibited. The reason constitu- 
tional provision for home rule is necessary is that, generally speaking, state 
legislatures cannot delegate their sovereign charter-making power to the 
cities unless this is specifically provided for in the state constitution. 

An advantage of home rule is that the charter provisions need not be 
spelled out at great length because the courts are more ready to assume that 
liberal interpretations of power were intended. Home rule appeared first in 
Missouri in 1875 and has grown fairly rapidly since then.Tn 1928, twelve 
states had adopted it; there are now twenty. Six others have partial home 
rule provisions. However, the extension of the plan is still far from complete 
or satisfactory. Only half of the country’s thirty largest cities operate under 
it, so that the reform is only about half complete. Nevertheless, it is esti- 
mated that more than two hundred municipalities, including smaller towns 
and cities, now enjoy home rule privileges. 

In addition to the advantages which have been mentioned, home rule 
relieves the state legislature of much needless work, thereby releasing it for 
broader matters. It encourages a sense of local responsibility and participa- 
tion, which is necessary to good government everywhere. It permits the people 
of a city to adopt whatever form of government they think best and provides 
opportunity for healthy experimentation and growth. And it reduces the 
friction between urban and agricultural areas and keeps state politics out 
of local self-government. 

Degrees of Local Freedom-Summary 

Despite the reforms which have been described— relating to classification, 
general legislation, and home rule— the picture with respect to basic mu- 
nicipal charters and freedoms today is still complicated and confused. It 
needs desperately to be clarified. Large states such as New York and Cali- 
fornia have adopted home rule, but others, notably Illinois and Massachu- 
setts, have not. At the present time from 10 to 15 per cent of the cities of 
25,000 inhabitants or more in the United States still have special charters— 
that is, special legislation, not home rule; some 50 per cent are under the 
general or classified provisions of state law; and the remainder— from 35 to 
40 per cent— enjoy home rule privileges. 

In the growth of the law of municipal corporations, two rules or doc- 
trines have struggled for supremacy. One is called the Cooley doctrine, 
which assumes that local governments inherently possess a high degree of 
local freedom and autonomy which the state legislatures and the courts are 
obliged to recognize. The opposing theory, called the Dillon doctrine, holds 
that local powers are subservient and must be explicitly specified by the 
legislature, with the result that local freedoms are restricted. Historically, 
the latter doctrine has fared much better at the hands of the courts than the 
more liberal rule. It is to be hoped that in the future the tables will be 
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turned and that the right of municipal self-determination will be more 
fully recognized and respected. 

FORMS OF CONTROL OYER LOCAL GOVERNMENT 

In addition to the power of the state legislature to determine the degree of 
local freedom which shall be accorded the municipality, and what form of 
government it may adopt, there are three other means by which state 
governments control their local subdivisions. 

The first is legislative. By general law, state legislatures determine what 
part of the state’s enforcement responsibilities shall be imposed on the local 
units. The grant-in-aid,^ appropriating funds to the local subdivisions for 
specific purposes, is one of the means by which state programs are put into 
effect through municipal channels. 

Second, as administration has become more important at all levels of 
government, and as municipal freedom has tended gradually to increase, in 
putting state programs into effect the state administrative departments 
have more and more sought the active cooperation of local governing units 
through administrative channels. This is one of the most hopeful means of 
bringing state authority and local freedom into a working accord. As is to 
be expected, city officials are more willing to cooperate with the state 
authorities than to receive orders from the state legislature. 

Third, the power of the state courts, an important means of controlling 
and regulating local governments from the earliest colonial times, still 
constitutes an important method of state supervision. Judicial control is 
essential, but if the problems of municipal government are to be solved, it 
must be exercised in a more statesmanlike manner than is often the case. 

In Great Britain, municipalities bear much the same relationship to the 
central government that cities do to the state in this country. By and large, 
British municipalities have more home rule than ours because the oldest of 
them secured charter rights which predate the Norman Conquest of 1066. 
Parliament has been loath to invade these freedoms, for reasons of political 
expediency— even as this factor has a certain determining effect in the 
United States. 

There are two features of British central-local relationships that we might 
well consider in studying our own problems. The first is the existence of a 
separate administrative department of the national, government that is 
principally responsible for dealing with municipal powers and relationships. 
Although a department of municipal affairs in each of our state govern- 
ments would not be an entirely perfect solution, in practice the system 
promotes sympathy and understanding between the two levels of govern- 
ment. 

A second feature lies in the provisional order procedure that Parliament 

8 This subject is dealt with in Chapter 8. “Intergovernmental Cooperation.’* 
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employs. The municipality refers matters, such as obtaining permission to 
initiate a new activity, to the appropriate administrative branch of the 
central government. If the request is favorably acted on, the permission is 
tentatively accorded. The order then lies before Parliament for a required 
length of time and if Parliament does not object, it becomes law. The pro- 
cedure is speedy, saves Parliament’s time, and places the provisional decision 
in the hands of those who presumably know most about the matter. There 
are real advantages in such a division of authority, as we shall have more 
than one occasion to observe. 

THE GROWING DUTIES OF MUNICIPALITIES 

Throughout history, government has grown in practical importance to 
people as life has become more complex and community centers have 
increased in size. Today, when millions inhabit a single metropolitan area, 
there can be no question of how much they must do in common through 
government. To list the functions of a modern metropolis such as Boston, 
St. Louis, or San Francisco is tantamount to cataloguing most of the things 
people need, want, and do. A municipality, more than a state or a nation, 
is a community. Outside his own job there is little a man can do himself. 
Each does his small part and the totality brings complete realization of 
essential needs. 

Some of the major areas of municipal responsibility include: 

Police protechon— presumably a local problem, although officers are 
sworn to enforce state laws as well. 

Fire protection— entirely local, although there is often an exchange 
of services among small communities in time of need. 

Transportation— by coordinating public utilities or by outright 
municipal ownership and operation; primarily a local or metropolitan 
function. 

Streets, sewage disposal, gas, water and electricity supply — entirely 
local. 

Public health and sanitation, nursing, hospitals — confined to local 
residents. 

Public education— prim.2Lri\y a local responsibility, although there are 
usually state standards and financial assistance. 

Public buildings, auditoriums, and the ZzTte— primarily local but with some 
federal (post offices) and some state. 

Public welfare activities— ra^iny of them distinctly urban in origin but 
rather thoroughly coordinated with state and even federal programs. 

Recreation programs — almost exclusively local. 

Housing projects— locBlly administered, usually with federal rather than 
state assistance. 

Coiirts-hoth state and municipal, with the latter tending to be increas- 
ingly independent in the larger cities. 
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Municipal finance, taxation, assessments, licensing, regulation of business, 
and so on— local. 

The bare enumeration ot activities gives one little sense ot all that the 
modern city is called on to do every day, as regularly as clockwork. Each 
category creates administrative problems, many of which compare in size and 
complexity with those of some of our large private corporations. The 1949- 
1950 budget for New York City totaled more than $1 billion, a sum greater 
than the combined public expenditures of the six New England states. 

The foregoing list of duties and functions indicates what share of the 
responsibility is borne by the municipality and what part by the city as agent 
of the state, but it is hard to draw any final dividing line. Often there is a 
difference between the legal theory on the one hand, and the practical cir- 
cumstances requiring the adoption of a particular program and the manner 
in which it shall be administered, on the other. For example, municipal 
policemen are paid and directed locally, and most of their work is created 
by the urban environment, but they are also state officers and subject to 
some direction from that level. Moreover, the degree of state financial and 
administrative control of the municipality varies considerably between 
states and even within a state, depending on home rule, and this also makes 
a segregation of functions difficult. Furthermore, in most cases the state and 
the municipality have parallel functions, such as health and education, but 
usually they cover different groups of people. In many cases, also, the state 
establishes the standards and provides a financial subvention, but leaves the 
municipality free to administer. And finally, the same person will sometimes 
be both a state and a local official, having two sets of laws to administer and 
perhaps even two masters. This is one of the worst features of duplicating 
jurisdictions at the local governmental level. 

THE FORMS OF MUNICIPAL GOVERNMENT 

Trends in American municipal government have diverged from the state 
and the federal forms of government in two important respects: first, uni- 
cameralism has increasingly captured the legislative assembly (in this case, 
the municipal council); second, the separation of powers has not been 
widely developed, especially with regard to the legislative and the executive 
branches. The cities have generally been free to adapt themselves to their 
own requirements in these respects because the courts have widely held that, 
as regards forms of government and the separation of powers, municipal 
and other local governments are not bound by the strict rules of federal 
constitutional law. Thus we sometimes find a virtual merging of the legis- 
lative and administrative branches of municipal government, with the city 
council assuming administrative duties or the mayor taking on semilegisla- 
tive responsibilities. 

A single-chambered municipal council is clearly preferable to a double 
chamber. The single chamber is less expensive, quicker to act, and yet serves 
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every purpose of representation required of a municipality. Considerably 
over half of our cities— including all thirty of the largest— have adopted 
unicameralism. Those that have abolished bicameralism rarely return to it. 
May this not suggest the desirability of extending the plan upward to the 
state level, as Nebraska has done in her state government?^ Why should the 
smaller states, especially, continue to support duplicating branches of the 
state legislature? 

Along with these two divergences, there is one respect in particular in 
which municipal trends have paralleled state and federal development: the 
powers of the executive have increased in scope and influence at all levels 
of government from municipal to federal. Whatever form the municipal 
executive branch has taken— the mayor-council plan, the commission plan. 



THE STRONG-MAYOR COUNCIL PLAN 

This chart and the three that follow are based on charts from Govern7nent in Action 
by Keohane, Keohane, Pieters, and McGoldrick (Harcourt, Brace and Company). 


or the city-manager plan, to name the three principal forms— it is stronger 
now than it was even a generation ago. 

The Mayor-Council Plan 

An elective council (unicameral or bicameral) and an elected mayor, 
either a strong mayor or a weak one, comprise the mayor-council plan. 

The strong-mayor type is a plan under which the chief executive is 
given wide authority over the administration of city departments and 
programs, the council confining itself to legislation and general surveillance. 
This scheme, found particularly in the larger cities, is increasing in popu- 
larity elsewhere. The mayor’s term ranges from one year to five, with four 
years as the average in large cities. His salary is from $12,000 (Philadelphia) 


^ This is discussed in Chapter 18, “Strengthening Legislative Effectiveness.” 
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to $40,000 (New York) a year. In some instances it is equal to or greater 
than the salary of the governor of the same state. The mayor’s powers and 
duties include 

The direction of all municipal departments. 

Submission of budgets and programs to the council. 

The power of appointment and removal, although frequently the more 
important appointments require council approval. 

Chairmanship of or jDarticipation in council meetings. 

The power of veto, although usually the council may overrule his veto by 
a two- thirds or a three-fourths vote. 

The duty of representing the city and acting as its ceremonial head. 



The councilmen are elected generally by geographical subdivisions of the 
city, the most common of which are wards. Increasingly, however, the city- 
wide ticket has been preferred. The size of the council varies in large cities 
from nine to fifty (Chicago). New York City's council numbers -twenty-six 
members. The duties of the council are primarily legislative but it may 
also be charged with the administrative supervision of its own ordinances. 

The weak-mayor type, the original form of municipal government in the 
United States, is now on the way out. Because of the general trend toward 
a stronger executive, it has been increasingly superseded by the strong- 
mayor plan as municipal functions have grown and as citizens have sought 
more efficiency. Originally, the mayor was just a member of the council. 
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For a considerable time after the Revolution he was appointed by the 
council itself out of its own membership, as he still is in England. This is 
another evidence of how we seemed at one time to be headed toward a 
cabinet form of government, a trend that failed to materialize, however, at 
any level. 

Gradually the mayor gained administrative duties. Today, under the 
weak-mayor plan, he may have some administrative powers, but his au- 
thority is not as extensive or as complete as in the strong-mayor plan, and he 
is primarily an honorific personage and an administrative figurehead. As a 
consequence, the city administration is usually weak in leadership, coordi- 
nation, and control, with little if any separation between legislative and 
executive powers. However, the tendency toward a stronger municipal chief 
executive has grown steadily since the Civil War and especially since the 
turn of the century, so that even the medium-sized and smaller municipali- 
ties have moved in the direction of stronger executive leadership, and differ- 
ences have become increasingly ones of degree rather than of kind. 

It is now hard to remember that our mayors were once appointed rather 
than elected, that they received no salary or no more than the other mem- 
bers of the council received, and that most departments were headed by 
boards and commissions, as they were in state governments and are still in 
some states today. But despite the wide variety of organization existing in 
municipal government, the direction is clearly toward the substitution of 
single administrators for managing boards and the strengthening of execu- 
tive power to make it more effective and responsible. 

The Commission Plan 

The commission plan of municipal government, introduced at Galveston 
in 1901 and now found in about eight hundred cities, is an exception to the 
trend toward the single administrator. The idea seems to be losing ground 
in public favor, however, so that it may not materially modify the develop- 
ment we have noted. 

In the commission plan, all of the members of the city council are admin- 
istrators of the public business as well as legislators. Here, therefore, the sepa- 
ration of powers at the local level disappears entirely. Each member of the 
council has a specific field of administrative responsibility in addition to 
his duties as a councilman. In a typical arrangement the posts are divided 
into public affairs, accounts and finance, public safety, streets and public 
improvements, and parks and public property— five in all. 

The commission plan is largely a protest against the large councils 
formerly characteristic of the mayor-council type. Under the Galveston plan, 
a small council, usually five in number, is elected by the voters for terms 
ranging from two to four years. Some degree of continuity in administration 
is provided when terms are staggered, as they frequently are, so that all of 
the commissioners will not go out at the same time. In some cities candidates 
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run for particular administrative posts, but more often they are elected to 
department headships by majority vote of the council itself. The plan is 
aimed at securing a businesslike management of public affairs and at get- 
ting businessmen into local government. Candidates are usually nominated 
by citizen petition or on a nonpartisan ballot. Frequently the safeguards of 
recall and the initiative and referendum are provided. One member of the 
council usually acts as mayor, being chosen for that post either by popular 
election or automatically by virtue of receiving the greatest number of votes. 
In such cases he is the ceremonial head of the government but has no more 
administrative duties than have his colleagues on the council. 

We cannot afford to be doctrinaire in judging forms of government. We 
have enough variety in American local government so that we should avoid 
that pitfall. The commission plan has some notable accomplishments to its 
credit. For the most part, it has been adopted by smaller cities where the 



chances of success are greatest because of more active citizen participation 
and a greater opportunity for choosing leadership in which the people have 
confidence. So long as good men can work together, instead of pulling in 
opposite directions, there is no reason why the commission plan should not 
succeed. It has now been adopted in nearly a hundred communities of over 
25,000 population, and in twenty-one cities of over 100,000— among them 
New Orleans, Buffalo, Jersey City, Newark, St. Paul, Birmingham, Omaha, 
and Portland (Oregon). Since 1918, less than twenty years after Galveston 
adopted the commission plan in 1901, it has grown rather slowly, however. 
Inherently it suffers most from a divided authority and from the danger of 
personal competition within the council over jurisdiction and policy. Nor is 
the plan a safeguard against corrupt municipal administration if those in 
control are more interested in personal gain than in the welfare of the city. 

The City-Manager Plan 

The city-manager plan consists of a small elective council and a profes- 
sional chief executive chosen by it. In the intervening period since the 
plan was first tried in Dayton, Ohio, in 1914, it has acquired almost six 
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thousand adherents, including small towns. This number is considerably 
greater than the number o£ cities using the commission plan; the city- 
manager scheme has extended its territory consistently and is strong in all 
parts of the country. It is found in sixteen cities of over 100,000 population, 
among which are Cincinnati and Toledo in Ohio; Cambridge, Massachu- 
setts; Kansas City, Missouri; Oakland, California; and Miami, Florida. 
Cincinnati, which pays its manager a salary of $25,000 a year, is perhaps the 
outstanding example of the plan in successful operation. 

The city-manager plan, which bears several familiar resemblances to other 
forms of municipal government and to private enterprise, is like the com- 
mission plan in its small council and its emphasis on business management. 
In the selection of the manager by the council instead of by popular vote, it 
is reminiscent of the original mayor-council plan of local government. In the 
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division of duties between council and manager, it is essentially similar to 
the strong-mayor type. It is also much like the operation of a business cor- 
poration with its board of directors and professional manager. 

And yet it would be a mistake to assume that the city-manager plan lacks 
originality. Perhaps its most distinctive feature is the selection of its chief 
executive from among the most qualified candidates in the country. This 
method of choice rules out both political partisanship and favoritism for a 
local candidate, and makes possible a true career service for municipal execu- 
tives. The term of office is either for a specified number of years or during 
the will of the members of the council. 

The council does all the legislating, the manager all the administering. 
Here is one place in local government where there is something like the sepa- 
ration of legislative and administrative powers. Working closely with his 
councilmanic employers, the manager attends council meetings and submits 
plans for financial and local improvements. If he is wise, he does not try to 
exert pressure or to appeal to public opinion on controversial issues. He is 
the prime governmental official of the community, but he dare not propa- 
gandize for his projects. He must rely on his greater knowledge and experi- 
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ence and on patient counseling, and he must be able to take disappointments 
gracefully. He must give the council members the credit for accomplishments 
or he cannot expect them to take the blame for mistakes. An elected mayor 
becomes the ceremonial head of the municipality and should be accorded 
his due. On his part, the city manager is entitled to expect from the council 
a free hand in administration, appointments, removals, and the executive 
end of the government. 

The city-manager plan has much in common with the strong-mayor type 
of city government. Would it prove successful if a large city like New York, 
Detroit, or Chicago were to adopt it? The experiment would be interesting. 
The strong-mayor plan and the city-manager system both give promise of 
much that is beneficial to the community. 

The table below shows the type of municipal government in effect in all 
cities with a population of 5,000 or more. 

If our cities could solve some of their home rule difficulties, if their proper 
place in our democratic polity could be recognized and fully understood, 
then the great mass of our urban populations might turn out to be more 
responsible citizens than many of them are today. 


FORM OF GOVERNMENT IN 2,033 CITIES OF 
5,000 POPULATION IN 1948® 

{By population groups) 


Population 

Total 

number 

of 

cities 

Mayor- 

council 

Commission 

Council- 

manager 

Representative 
town meeting 

Town 

meeting 

No. 

% 

No. 

% 

No 

% 

No. 

% 

No 

% 

Over 500,000 ' 

13 

13 

100.0 

— 

— 

— 

— 

— 

— 

— 

— 

250,000-500,000 

23 

9 

39,1 

8 

34.8 

6 

26.1 

— 

— 

— 

— 

100,000-250,000 

55 

26 

47.3 

13 

23.6 

16 

29.1 

— 

— 

— 

— 

50,000-100,000 

106 

40 

37.7 

34 

32.1 

32 

30.2 

— 

— 

— 

— 

25,000-50,000 

212 

106 

50 0 

42 

19.8 

59 

27.8 

4 

1.9 

1 

0.5 

10,000-25,000 

662 

352 

53.2 

119 

18.0 

157 

23.7 

18 

2.7 

16 

2.4 

5,000-10,000 

962 

669 

69.5 

92 

9.6 

163 

16.9 

4 

0.4 

34 

3.5 

All over 5,000 

2,033 

1,215 

59.8 

308 

15.1 

433 

21.3 

26 

1 3 

51 

2.5 


a O. C , omitted because it is governed by an appointed commission of three members and so 

cannc ■> . - ■ 

Source Municipal Tear Book, 1948, p. 41. 


QUESTIONS 

1. Explain the legal position of cities in American law. 

2. What is meant by a city charter? How is it granted? What historical 
periods has charter granting gone through in the United States? 

3. Compare the status of cities in the United States and Great Britain. 
Why the difference? 

4 . Compare the Cooley and Dillon rules relative to the powers of mu- 
nicipal corporations. 
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5. What is meant by classification? general legislation? home rule? 

6. How much home rule do you think a large city like Chicago should 
be granted? Refer to the monographs in this chapter’s bibliography and 
analyze the various proposals that have been made to solve Chicago’s metro- 
politan problem. 

7. What are the principal functions and activities of city government? 
Illustrate them in the case of your own municipal government, or that of 
the city nearest you. 

8. What three forms of control do the states exercise over their municipal 
corporations? 

9. What is meant by a grant-in-aid? How does this compare with the 
British system? 

10. Compare the city with the state and federal governments so far as 
unicameralism and bicameralism are concerned. 

11. What are the three principal forms of municipal government in the 
United States? Consult the chapter’s bibliography pertaining to these three 
forms and be prepared to analyze the relative merits of each, with evidence 
to back up your contentions. 
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CHAPTER 6 


THE FRAMEWORK OF COUNTY AND 
LOCAL GOVERNMENT 


Counties are the neglected children of American government. There are 
3,050 independent, organized counties in the United States. Every state has 
them, although in Louisiana they are called parishes. In Rhode Island and 
in five areas in South Dakota they are unorganized and have no function, 
and in forty additional areas, county and municipal governments are either 
merged or partially merged in particular cases. 

Counties are the center of governmental life for people living in rural 
areas. From the standpoint of function, they are important especially in 
connection with our state court system. Some urban counties, such as Cook 
County, in which Chicago is situated, and Westchester County in the state 
of New York, spend millions of dollars annually and directly touch the 
lives of hundreds of thousands of citizens. And yet it is hard to get people 
interested in their county government. It is because we have so many layers 
of government that we are confused? Is it because, paradoxically, federal 
and state governments seem closer to us than our counties? This may be 
true. But at least we might expect those who live in rural areas, who rely 
most on county government, to be more interested in it than apparently 
they are. 

Agriculture, a basis of the nation's economy, also makes cities possible. 
Ordinarily, there is a surplus population of 50 per cent annually among 
farm people, and a deficit of from 25 to 30 per cent annually in the larger 
cities. Thus the cities can grow or maintain themselves only by drawing 
on the population of rural areas. In addition, agriculture gives us suste- 
nance and has always done much to keep alive and growing the spirit of 
fraternity and democracy. Should we not do more, then, to strengthen our 
local government at the grass roots, where it comes closest to agriculture? 
If Alexis de Tocqueville or James Bryce were to return to America today, 
he would still find reason to declare that county government and rural 
government generally are in need of sweeping reform. 

In the United States there are too many counties, townships, and special 
districts which, in general, cost too much for the benefits we derive from 
them and whose functions could often be simplified and more efficiently 
performed by some other unit of government, either federal, state, or mu- 
nicipal. The organization of counties and townships, especially, is archaic. 
Their jurisdictions overlap and duplicate, and there are too many officials 
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to elect and too many to watch. No one would seriously object to their cost if 
only their administration were more efficient and effective. 

It has sometimes been argued that local self-government in the counties is 
not worth wasting time on, that the county has proved itself a wretched fail- 
ure. But the failure of county government is not the failure of the principle 
of local self-government; rather, it is the failure of an unintelligent kind of 
government. It has also been argued that the state could take over county 
functions with a saving to the citizen in time and taxes. But the further 
government is removed from the citizen, the less interested he is likely to be 
in it and the less control he has over it. As George Spicer has pointed out in 
his report entitled Ten Years of County Manager Government in Virginia, 
"‘a vigorous, self-reliant local government may be essential to the effective 
operation and perpetuity of our democracy,'’ and he adds that “all too little 
has been done to make democracy work at its most normal and natural level, 
namely, the local community," of which the county is a part. 

A real job, therefore, awaits those of us who live in rural areas or county 
seats, where the county government is essential but where overlapping units 
are piled on top of each other to the confusion of government and citizen 
alike. 

The county is primarily a rural subdivision of the state and as such is the 
largest unit of general local government in the nation. The county usually 
includes under its jurisdiction the cities and villages within its boundaries, 
which may be separately incorporated. But it is not entirely separate from 
these urban centers either, because most counties perform some functions 
for the cities within their borders. In addition, counties may act as agents 
of the state in dealing with other local subdivisions. 

The majority of our counties have a population of from 20,000 to 30,000 
inhabitants, but in 1940 one county had only 42. Nearly 2,500 of our coun- 
ties contain fewer than 10,000 inhabitants, but 281 have within them at 
least one city of over 25,000 population. With regard to density, 70 per cent 
of the counties have fewer than 50 persons for every square mile, and 1 5 per 
cent have fewer than 10 a square mile.^ In size and in the number of coun- 
ties in each state the pattern is equally varied. Massachusetts has only 14 
counties, in contrast to Texas, which has 254. Delaware has only 3 and 
Rhode Island 5, which, however, are unorganized and without function. 
San Bernardino County in California is almost as large as the state of 
Massachusetts. 

In an earlier chapter it was remarked that the county was originally more 
important in the South than in the North. This is still true. The various 
types of local government in this country followed the streams of westward 
migration. Consequently, because of the influence of the South, the county 
is the principal unit of local government in the South Central states, where 


1 U. S. Bureau of the Census, Governmental Units in the United States, 1942. 
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Southern migration predominated. In the North Central states, on the other 
hand, the township, a largely rural subdivision of the county somewhat simi- 
lar to the New England town, is still active, although less so than the county. 
In the Far West, the township is unknown except in Washington, and the 
county, as in the Southern and South Central states, occupies the principal 
field. In the East Central states, including New York, the influence of the 
county and that of the township are more equal than in any other part of 
the country. 

The County ''Constitution'' 

A basic difficulty faced by the county is that its powers are generally not 
clearly defined. In the eyes of the law, the county is usually a quasi corpo- 
ration rather than a full corporation, like the municipality or even the 
village. Unlike the municipality, the county does not ordinarily have a 
charter in which its basic powers and organization are set down in one 
place. In this case they are found piecemeal in a score or more of statutes 
by which the state legislature has granted general or special powers. Al- 
though six states permit county home rule, few counties have taken 
advantage of it. 

Another difference between the county and the city, practically as well as 
legally, is that the county is viewed as an agent of the state in giving effect 
to state laws. This is simply a matter of state convenience. The county, 
unlike some urban centers, has never championed the doctrine of inherent 
powers of home rule, as may be true of urban centers. The county is caught 
on the horns of a dilemma: a lack of specification as to power on the one 
hand, and inflexibility of framework and procedure on the other. In two 
thirds of the states, for example, constitutional provisions stipulate the 
officers which a county shall have, and neither the state legislature nor the 
county voters may change the rule without a prior constitutional amend- 
ment. When a county wants to modernize its organization, therefore, by 
creating the office of county manager, it finds itself unable to do so. Change 
for the better is slow and difficult, so that deterioration of quality becomes 
inevitable. This is one reason for the disrepute into which many of our 
counties have fallen. 

The Functions of Counties 

The county is servant of the state and a logical center of government for 
people living in rural areas. It has restricted legislative powers; it may 
administer only within narrow limits; and its court system is an adjunct to 
the state. The list of county functions is something like the following: 

Courts. As will be seen later, the county courts are a key link in the court 
structure of the state.^ Most criminal cases start there, and many appeal cases 

2 Chapter 25, ^‘Judicial Administration.” 
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end there. Although the administration of the state court system is essentially 
a state function, the chief importance of the county lies in this field. 

Law enforcement. Sheriffs, coroners, and prosecuting attorneys are the 
most important law enforcement officials at the county level. 

Taxation. The state relies on the county to collect certain state revenues 
out of which portions are turned back to the county for its own adminis- 
trative purposes. 

Recorder’s office. This is the center for filings of many kinds— land titles, 
wills, deeds, mortgages, and birth and death certificates. 

Schools and libraries. This function differs in various parts of the country. 
In about three fourths of the states, however, there are county superintend- 
ents of schools. An extensive rural library service has also grown up in 
several of the states. 

Public welfare, hospitals, and similar institutions. County poor farms, 
old people’s homes, and reform schools are almost as old as the nation. In the 
past generation all of the county welfare activities have expanded. Nearly 
five hundred county hospitals alone were added in a twenty-year period. 

Highways and roads. With the coming of the automobile, the county’s 
functions with regard to the maintenance and repair of roads, bridges 
viaducts, and the like have increased. The state turns back to the county part 
of the gasoline tax receipts for these purposes. The county highway depart- 
ment generally has the largest budget of any county service. 

In addition, as a quasi corporation the county may sue and in some in- 
stances be sued, make contracts, and acquire, hold, and dispose of real 
and personal property. It is also employed by the state in the holding of 
elections and is often an election district for the state legislature. 

These functions add up to a respectable total. In Cook County of Illinois, 
with its population of some four millions— the largest from that standpoint 
in the country— the governmental load is truly colossal. In a small county or 
in New England, on the other hand, county government is a minor factor in 
the total governmental picture. It is this diversity which makes it difficult to 
generalize about the county or to suggest reforms that could be universally 
applied. In the final analysis, each county is likely to present a special prob- 
lem and will have to be dealt with individually by those interested in 
improving its situation. 

GENERAL FRAMEWORK OF COUNTY GOVERNMENT 

A primary difficulty of the county is the almost universal lack of a chief 
executive. In that respect the county is unique among all levels and types of 
government in the United States. Even our early municipalities had at least 
a nominal chief executive. Most counties today do not have even that, 
although there are a few exceptions where reforms have been vigorously 
instituted by alert citizens. 

The typical method of governing a county is through a county board, of 
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which there are two main types—the board of supervisors and the board of 
commissioners. The former type provides for a large board elected from the 
townships and districts comprising the county. The larger the number of 
such governmental units, therefore, the larger the board, which in fact 
ranges in size from fifteen to forty members. This plan is found in states 
such as New York, Michigan, Wisconsin, and most of Illinois. The board of 
commissioners, on the other hand, is usually small, consisting of from three 
to seven members who are elected from the county at large or from election 
districts that have been laid out for this purpose. 

Whatever its form, however, the functions of the county board— as it may 
be generally called— differ but little under either type. The county board 
combines the legislative and administrative powers of the county (the former 
being inconsequential) and in some cases even the judicial authority as well. 
The county turns its back completely on the principle of the separation of 
powers. And yet it is misleading to compare the county board with the 
commission plan of city government because the latter exceeds it so greatly 
in both legislative and administrative powers. 

The county board’s legislative power is small, apart from the voting of 
taxes and appropriations, except where the county has become an important 
unit of government. This is true, for example, in the populous centers 
of Cook and Westchester counties. Moreover, even its authority over the 
purse is greatly circumscribed in practice because offices and salaries are 
frequently rigidly fixed by the constitutional or statutory provisions of the 
state. What does the county board do? It carries out particular state laws, 
arranges for tax collections, supervises elections, cares for public property, is 
responsible for appointments and removals, supervises schools, public 
welfare institutions, a police force, and the highway department. In short, 
the county board operates within limits laid down by state law for all the 
functions listed above and keeps an eye on the several county departments to 
see that they do their work. The county board administers, therefore, but 
within prescribed limits. It acts only as a body, furthermore, and does not 
hire anyone to act as general coordinator except in those few instances where 
the county-manager system has been adopted. County officials report to and 
receive directions from the board as a whole. 

Roger Wells has written an excellent book entitled American Local 
Government, in which he calls attention to three common defects of county 
administration. The voters, he says, are asked to elect too many officials; 
administrative functions are scattered over too many departments; and there 
is no real coordinating executive. A study of county government in seven 
widely scattered states— California, Illinois, Michigan, Minnesota, Missis- 
sippi, New York, and Pennsylvania— showed that no less than twenty-eight 
different kinds of popularly elected officials were represented in this sample. 
No one state had all twenty-eight kinds, but some had as many as fifteen 
categories. Common positions were county and probate judge, district at- 
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torney, county clerk, coroner, treasurer, auditor, recorder of deeds, surveyor, 
and superintendent of schools. 

Some Proposed Rejorms in County Rule 

Since we shall be dealing at other points in the book with the various prob- 
lems of county government, it will suffice here to analyze briefly some of 
the major changes which have been proposed to make county administration 
more effective. 

Relation to the state. The state should effect a closer working relationship 
with the county, thereby increasing the efficiency of both. Centralizing tend- 
encies are already under way in California, Virginia, North Carolina, Okla- 
homa, and others. 

County consolidation. Consolidation could be brought about, first, by 
combining two or more counties. This plan is favored where counties are 
numerous, populations small, and economies of finance and public control 
possible. Second, city-county consolidations could be effected. This major 
problem in some metropolitan areas will be considered more fully in a later 
chapter.3 

Charter changes. The basic law of the county should be put in order by 
the state legislatures. Taking their cue from experience with the cities, the 
legislatures might pass standard provisions, adopt the principle of classifi- 
cation by size, or permit home rule charters to be framed and granted to 
counties. On this last reform a start has been made. 

County boards. The size of the larger boards should be reduced. Members 
should be given longer terms and a more clearly defined authority. 

Single responsible executive. In most cases, provision for a chief executive 
would do more than anything to increase the efficiency of county govern- 
ment. The restriction of the number of elective offices would permit the 
county board, on recommendation of the county chief executive, to fill all 
but two or three of the most important posts. 

A county-manager plan might be the best solution. It is already in use in 
Virginia, North Carolina, California, and several other states— ten in all. 
The movement is gaining momentum in widely distributed parts of the 
country and contains interesting possibilities. In addition, some of our more 
important counties, such as Los Angeles, Cook, and Westchester, have what 
amounts to quasi managers— that is, executives with rather full powers. 

These five proposals with their subordinate suggestions by no means 
exhaust the field so far as improvement is concerned. Even if this limited 
program were adopted, many reforms could still be made in county govern- 
ment. There are more than 155,000 separate units of government in the 
United States, with only forty-nine of them (the federal government and the 
states) not at the grass-roots or municipal level. The problem of molding a 


3 See Chapter 9, '‘Regionalism— the Tennessee Valle} Authority.** 
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workable scheme of economy and efficiency out of this bewildering com- 
plexity of area and administration is a challenge to the generation just 
now coming into its own. 

TOWNSHIP GOVERNMENT 

The township, or town, as it is called in New England, is a subdivision of 
the county and includes both rural and urban populations. In New Eng- 
land the town has within its boundaries at least one urban or semiurban 
center in addition to the surrounding territory, and it is always irregular in 
shape. Outside New England the township is generally an artificial unit, 
regular in shape and lacking the homogeneity that is characteristic in New 
England— a homogeneity composed of elements that are social, cultural, 
and political. 

There are 18,919 organized townships in the United States, of which more 
than 12,000 have populations of less than 1,000, and 6,000 have populations 
of less than 500. Nearly 11,000 townships have population densities of less 
than 25 per square mile; in 4,000 the density is less than 10. Some townships 
at the other extreme, however, are of a highly urban character: 30 have 
populations of more than 50,000, and 137 have densities of more than 1,000 
inhabitants to the square mile. 

Despite the fact that townships cover a fairly wide area of the country, the 
only real strength of this form of local government today is in New England, 
^vhere, as a consequence, county government is a negligible factor. In New 
York, New Jersey, and the North Central states, township government has 
less authority and influence than in New England, and even what it has is 
constantly declining. In the North Central states especially, the usefulness 
of the township has rapidly faded because of the lack of homogeneity, the 
imposition of artificial boundaries, the duplicating functions of a stronger 
county government, and the incorporation of villages and cities out of 
township areas as urbanization has grown, thus separating the village from 
the territory of which it was formerly a part, and leaving the township in a 
much weakened condition. As a result, there have been a decline and a 
virtual disappearance of the annual town meeting, the most distinctive 
feature of town government in New England; at the same time, the strength 
and the influence of the county have increased. 

Nevertheless, the township, formally at least, exercises certain govern- 
mental functions. Although characteristically it possesses few powers, it 
resembles both its New England ancestor and the characteristic scheme of 
county government in that it elects township officials, collects taxes, main- 
tains roads and bridges, supervises schools, public health and public welfare 
institutions; and it often lacks a chief executive for administrative purposes. 
The township has become a complication and an expense in most East 
Central and North Central states, and in time it may disappear entirely from 
these regions. 
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The New England Toivn 

Much more interesting and more vital is the nearest approach to a true 
democracy which the American people have ever made. This is the town 
government which the six New England states have developed and clung to 
since early colonial times. 

As elsewhere, the New England town is generally not incorporated. Like 
most counties, its only constitution is usually a collection of pertinent state 
laws. Invariably, however, the New England town enjoys more freedom and 
autonomy than the average city. In some respects, the relation of the town 
to the state government is like that of a state to the federal government. 
Thus, in effect, the town has reserved powers, just as the state has reserved 
powers. On this score the New England town is in sharp contrast to the 
usual municipality whose powers are limited to those which have been 
specifically granted by the state legislature. Like other units of government 
within the state, the town must do its allotted part in collecting taxes (state 
and local), improving roads, maintaining acceptable schools (with state 
aid), and assisting in state health and welfare activities. But apart from such 
responsibilities as these, it has a wide choice in the kind of program it may 
undertake. 

The principal authority of the town is the town meeting, or primary 
assembly of the electors in the town, held regularly once a year and more 
often if necessary. At this gathering all citizens who have met the local voting 
requirements (such as payment of a poll tax where that is imposed) may 
participate and vote. Usually coming at the end of the winter season, town 
meeting day is the gala day of the year at which farmers and villagers gather 
for the customary festivities. The meeting is held in the town hall, under 
the chairmanship of a moderator. Sometimes the public business requires 
only a few minutes; often it takes most of the morning and afternoon, with 
a hot lunch served in between. The meetings are generally small, but the 
speeches and discussions are to the point and may even generate a good deal 
of warmth. Chief items of business are the election of officers and the deter- 
mination of the local tax rate— plus such other matters as may require the 
attention of the voters: the repair of the firehouse, the purchase of new road 
equipment, the erection of traffic signs, and the like. 

Because the town meeting operates on a small and personal scale, it is an 
ideal laboratory in which to study the laws applicable to democratic vitality 
and decay. As towns grow in size, the annual meetings tend to lose some of 
their effectiveness in a community democracy. Partly this is because the town 
halls are too small to accommodate all who wish to attend; at the same time 
interest in local affairs becomes diluted because other matters which seem 
more important to the individual citizen come to occupy more of his atten- 
tion. A device adopted by some towns in an attempt to remedy this situation 
is the limited or representative town meeting where the voters of the com- 
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munity elect a small number from among themselves to represent them at 
the town meeting. All who wish may attend the meeting, but only the elected 
representatives of the people may vote. Thus in the town as in other forms 
of government, as it increases in size, direct democracy must give way to 
representation. 

Between town meetings the town business is discharged by elected officials 
called selectmen, whose number ranges from three to nine. They act as an 
executive committee, often meeting weekly. Their powers are limited to 
those conferred by statute or by the town meeting, and they have no 
authority to levy taxes. In general, their functions are increasing, thereby 
creating problems of time and competence in technical matters. The office 
is one of honor and trust and is not financially compensated. Terms are 
usually for one year but re-election is frequent. 

Other officials are few and often succeed themselves for several terms. The 
town clerk keeps the town records and has other duties which resemble 
those of the county clerk in states outside New England. He may, in effect, 
act as a kind of coordinator for the town, depending on his abilities, but he 
has no administrative powers. Other officers are the town treasurer, the road 
commissioner, the cemetery commissioner, the constable, the justice of the 
peace, the lister (tax assessor), and the overseer of the poor. A number of 
minor posts, such as fence viewer, tree warden, and hog reeve, are wholly 
traditional, having come down to us from colonial times, and are devoid of 
duties today. As a rule, town officers receive fees only for services rendered— 
if, indeed, they are paid at all. The schools are administered by an elected 
school board and are supported by a separate tax levied by the board. 

Modifications of the original New England town meeting form of govern- 
ment have, of course, occurred, as towns have grown in size and in com- 
plexity of function. Some towns, as we have seen, have adopted the repre- 
sentative town meeting. Others have somewhat reluctantly accepted city 
charters, and still others have turned to the town-manager system, which has 
increased its spread and is generally well regarded.The trend can be summed 
up in one sentence: As the popular assembly declines, administrative officials 
grow in number, power, and responsibilities. 

VILLAGE GOVERNMENT 

A village is a small community which has become a municipal corporation. 
As a matter of fact, in law, villages are classified with cities. A village, 
therefore, is a city on a small scale, although usually it must have attained 
a certain size before incorporation is permitted. There are over 10,000 
incorporated villages in the United States. They are found in all areas, but 
the heaviest concentration is in the north central part of the country, 
especially in Illinois, which alone has 800. 

When a village acquires a charter it takes on the powers and responsibili- 
ties of a municipality. It may borrow money, tax its citizens, and be govern- 
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mentally independent, to a greater extent than most forms of local govern- 
ment, of the surrounding township or county. The village represents the 
sociological transition from rural to municipal life. Situated in the center 
of the rural area, it has succeeded in separating itself legally and govern- 
men tally for village governing purposes from the adjoining countryside. 

Village government, like that of the New England town, is relatively 
simple. Sometimes there is a meeting resembling the town meeting, but 
more often not. A village board, popularly elected, runs the public business. 
Usually there is a mayor or a chief executive of some kind. The officials are 
the usual ones: police officer, judge, clerk, treasurer, assessor. When a village 
grows in population beyond a certain size (one to five thousand, for exam- 
ple) it is sometimes required by state law to reclassify itself as a city, 
although in some states this step is optional. 

THE SPECIAL DISTRICT PROBLEM 

The special districts of the United States come last in our present treatment, 
but they are by no means unimportant. Indeed, collectively, they are the 
most numerous of the units of government in the nation, reaching a total of 
116,878 in 1942, of which 108,579 (or nearly 93 per cent) were school 
districts. 

Sociologically, the district is interesting because it represents the advance 
of technology over current governmental means to fulfill new needs. A new 
requirement appears, and if the framework of government is inadequate to 
handle it, a new district is formed, catting across the existing lines of towns, 
villages, cities, counties, and even states. 

There are many kinds of districts. The principal purposes for which they 
have been organized and the numbers in each case are shown in the follow- 
ing table: 

THE NUMBER OF SPECIAL DISTRICTS. BY FUNCTION. 1942 


Total, all types . . 116,878 

General government, total . . . . ... 115,720 

School , . ... 108,579 

Safety (fire and police) . . . 1,189 

Highway (rural road and bridge, and city street improvement) . 1,331 

Navigation facility . . . .96 

Sewer .... . . . 401 

Health (health, hospitals, and pest control) . . 52 

Library .... . . . . . 207 

Park 128 

Drainage - • • . . 1,955 

Conservation and reclamation (flood and levee, irrigation, soil 

conservation, protection to crops and stock) . . 1,201 

Cemetery . ... . 490 

Other general government . . 91 

Public-service enterprise, total . . . . 1,080 

Water supply . . . . .... 357 

Power, light, and gas 54 

Housing, urban and rural . 543 

Other . . , 126 

Districts combining general and public-service enterprise 78 


Source: U. S. Bureau of the Census, Census of Governments, 7942. 
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What do these districts have in common? To begin with, they are usually 
corporate in nature. They may acquire, hold, and dispose oi property. Often 
they may borrow money and levy taxes. Usually they are run by a small 
commission or board and additional paid officials. In other words, they have 
most of the characteristics of other forms of local government. Most of them 
are newer than the counties and towns, however, and their governmental 
framework is often more simple and more pertinent to the work at hand. 
The special districts are special only because a new function arose that did 
not seem to fit into the existing governmental scheme. 

But is there no limit to the piling up and overlapping of local governing 
units? We can begin to understand the size of this pait of the problem when 
we realize that the number of organized governmental units in metropolitan 
areas alone reaches as high as 1,039 in New York, where they include sections 
of the neighboring states of Connecticut and New Jersey. Chicago has 821, 
Pittsburgh 613, Philadelphia 522, including areas in New Jersey; and St. 
Louis 539, including sections of Illinois. Even a city the size of Memphis, 
Tennessee, has 15 separate units, including 10 across the Mississippi River 
in Arkansas. The problems of intergovernmental cooperation created by 
this maze are not easily solved. 

The map on page 97 shows the number of local governments in the 
United States per 10,000 inhabitants.^ 

QUESTIONS 

1. Analyze the county structure of your state in terms of number of 
counties, functions, county officers, judicial functions performed, presence 
of political machines. Examine the counties as agencies of the state and as 
areas where reorganization and reform are possible. 

2. How do counties and townships differ? 

3. What is the chief executive of the county customarily called? Ho-w 
many states make provision for county managers? Is this a desirable devel- 
opment? 

4. What are the five principal reforms proposed for county government? 

5. How do towns and townships differ? Where do townships play -their 
most important role? towns? 

6. Explain the organization and powers of a typical New England town. 

7. Judging from the experience of New England town meetings, what 
principle may be deduced relative to the relation between size and demo- 
cratic control? 

8. Explain the operation of village government, comparing it with 
county government and city government, respectively. 

9. Analyze the special district problem of your state. Are there too many? 

i See Chapters 7, 8, and 9, dealing with the problems of area and the distribution of 
governmental power. 
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What types predominate? What couid be done, it anything, to simplify the 

situation? 
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PART THREE 


THE PROBLEM OF AREA 

DISTRIBUTION OF 

GOVERNMENTAL POWER 



CHAPTER 7 


FEDERAL CENTRALIZATION AND 
STATES* RIGHTS 


A key word in the vocabulary of political science is power. In this part of 
the book we deal with one of its aspects, the division of authority between 
the nation and the states. In this country we call such a distribution federal' 
ism. A study of federalism also involves a consideration of the problems of 
area. 

Federalism may be defined as a plan whereby states that were formerly 
independent , of each other associate themselves under a common central 
government, retaining a portion of their authority and jurisdiction while 
empowering the general government with another portion of it. As a rule, 
such states are geographically contiguous, although contiguity is not essen- 
tial. 

The United States was not the first government in world history to 
organize on a federal basis, but it is doubtless the most celebrated. Switzer- 
land became a federal state in 1848, Canada in 1867, Germany in 1867 and 
1871, and the Commonwealth of Australia in 1900. Mexico, Brazil, and the 
Union of Soviet Socialist Republics, among others, are also organized on a 
federal basis. 

A federal union may be contrasted with a confederation, which is a 
league or association of sovereign states which delegate certain limited 
powers to a central authority but which retain their full sovereignty, includ- 
ing the right to withdraw from the association. 

In the United States, the Articles of Confederation established a confeder- 
ation during the Revolution; later the Southern states were associated in a 
similar frame of government during the Civil War. Our federal union today 
differs from these in that the individual states are not free to withdraw from 
the union, their citizens having vested superior power in the national gov- 
ernment. 

Unitary and Federal Governments 

The principal governments of the world may be conveniently divided into 
two main types, unitary and federal. A unitary government is one in which 
there is a monopoly of legal authority at the national level, and in which 
political subdivisions are treated as separate units merely for administrative 
convenience. 

Examples of unitary government are France and Great Britain. In France, 
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the national government is supreme. Under it are territorial departements 
corresponding roughly to our states. They in turn are subdivided into 
arrondissements, and, finally, within the arrondissements are the communes 
or villages, towns, and cities. This system of unitary rule is attributable 
largely to Napoleon, who distinguished himself not only as a military leader 
but also as an administrative and judicial reformer. England has developed 
a similar kind of pyramid consisting of the central government, counties, 
and municipalities. In both France and England the national government 
is supreme in all important respects. 

Having made these conventional distinctions,’^ however, we must point 
out that the differences in practice between unitary and federal government 
—like so many others in political science— are primarily differences in degree 
rather than in kind, because in the last analysis there are more resemblances 
than differences. The character of both unitary and federal rule changes 
with time, in each case tending to become more centralized or decentralized 
as circumstances alter. The unitary states that we have mentioned, for ex- 
ample, have considerably relaxed the severity of central rule, but most of the 
federal states— our own included— have developed more in the direction of 
centralization than was first intended. 

Centralization is the shifting of governing authority from lower or mem- 
ber units to higher units, with a tendency for power to grow at the top. The 
opposite of this is decentralization, which is the tendency to divide or 
disperse authority formerly vested at a higher level. Devolution is similar to 
decentralization and may be defined as the shifting of central power, by 
delegation or allocation, to subordinate units, whereas formerly it was 
located higher in the governmental hierarchy. 

Importance of the Problem of Centralization 

In dealing with governmental trends in the preceding chapters, we have 
already pointed out that centralization has grown rapidly in this country. 
The federal government has constantly increased its power and authority. 
The development has been steady and continuous since 1789, but it has 
been particularly marked since the Civil War. Moreover, the trend is 
world-wide. The effect of war is to bring about a centralization of power at 
the top of the government-and we have had two major wars in a single 
generation. In addition, when governments must deal with nation-wide 
economic depressions, again the consequence is the increase of political 
centralization-and the whole world has been through a serious depression 
in the recent past. 

Yet another element is the fact that as government assumes greater 
responsibility for regulating, promoting, and stabilizing the nation’s econ- 


X For a further development of these important questions, see James W. Garner Political 
Science and Government (New York, 1928), pp. 346-356, 412-423. 
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omy, again power grows at the top. Business on a nation-wide scale seems to 
stimulate regulation and control on an equal scale. National problems of 
labor regulation, agricultural assistance, and the conservation of natural 
resources all produce the same end result. As government grows in the 
responsibilities thrust upon it, it also grows in over-all power so that invari- 
ably the trend is toward centralization. 

A major problem of our age is the blending of efficiency in public admin- 
istration with the individual freedom of the citizen. Efficiency seemingly 
requires power and regimentation, but freedom means that power shall be 
popularly controlled and individuals permitted to develop their opportuni- 
ties. Can these two be reconciled? Is it possible to combine standardization 
and individuality, power and democratic control, centralization for some 
purposes and the retention of local freedoms for most? 

THE STATES* RIGHTS ISSUE IN AMERICAN POLITICS 

The problem of states' rights versus federal control, which we are consider- 
ing in this chapter, has been one of the chief issues of American politics 
during our experience as a nation, in terms of both continuity and fervor. 
The issue was already joined, as we have seen, at the time of the Constitu- 
tional Convention of 1787. There the small states were afraid of the greater 
power of the larger states, and both feared their loss of sovereignty to the 
national government. Later Hamilton and his followers favored the assump- 
tion of state debts by the federal government, which would have placed it 
in a position of control over the states. Jefferson and his followers, on the 
other hand, saw in this move the growth of federal power and a correspond- 
ing loss of state independence. The question was solved in favor of the 
assumption of state debts by the national government, but it involved a 
concession whereby the national capital was located on the Potomac. 

When extensive purchases of western lands were made from France and 
Spain, and later from Mexico, fear was again expressed that this would 
further aggrandize the federal power. With it was joined the anxiety of the 
Southern states that slavery might be prohibited when new states were 
formed and applied for admission to the Union. At about the same time 
the chartering of the national banks became a leading controversy of the 
day, especially during Jackson's administration, and the apprehension was 
expressed that national banks and national business would weaken the 
state banks and local business. 

The Civil War, of course, revolved around the states’ rights issue. Was 
each individual state sovereign in its own right, and free to withdraw from 
the federal union? Or was this, as Abraham Lincoln contended, an “in- 
destructible" union living under a constitution that forbade secession? Was 
it a loose confederacy or a permanent federation? The outcome of the Civil 
War assured the permanence of the Union and greatly strengthened federal 
centralization. 
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Then followed the long struggle over the gold standard versus the coinage 
and parity of silver, which was a contest between the financial East and the 
silver states of the West. It, too— under the guidance of the fiery William 
Jennings Bryan and other Western leaders— revolved in part around the 
issue of states’ rights. Should coinage, currency, and banking be jointly 
shared by the states and the federal government? Or should these be re- 
garded as wholly subject to federal control? If so, then the silver bloc had to 
capture the federal stronghold. The growth of the railways created yet 
another problem in the same area. Once the nation was girdled with steel 
rails, business became national instead of local and sectional. Farmers and 
consumers called on the federal government for protection against exorbi- 
tant rates and monopolistic practices, and finally vested regulatory powers 
in the government at the national level for this purpose. As a consequence, 
the West inclined increasingly toward a strong central government at 
Washington, whereas the business community, which had earlier been the 
champion of this viewpoint under Hamilton’s leadership, now occupied 
the opposing corner in the political ring and lamented the growth of 
central power. 

Hamilton had favored a strong central government in order that the 
public credit might be safeguarded, trade barriers among the states pro- 
hibited, and territorial expansion furthered so that business opportunities 
and commerce might grow. But when the government came to be used for 
purposes of regulation and control, the business community changed its 
attitude and its politics. Governmental intervention now became the enemy, 
as federal centralization became the means of extending new forms of what 
businessmen called ‘‘interference.” Again, the clash was primarily economic 
at base. The parties to the competition took opposite sides of the issue. The 
small trader, the farmer, and the consumer, who had once lined up with 
Jefferson as the upholder of states’ rights, now found it in their interest 
rather to support the regulatory powers of the central government. 

This is the alignment that has essentially continued to this day. Theodore 
Roosevelt, Woodrow Wilson, Franklin D. Roosevelt, and Harry S. Truman 
all championed the use of the federal authority to regulate business, “bust” 
the trusts, undertake the permanent conservation of natural resources, and 
stimulate economic improvements. All of these programs have involved a 
growth of federal power, expenditures, authority, and administration— 
sometimes at the expense of the states. Warren G. Harding, Calvin Coolidge, 
and Herbert Hoover, on the other hand, saw in the growing federal centrali- 
zation of power a threat to free business enterprise, and so they were loath 
to extend the federal “bureaucracy” any more than seemed absolutely 
necessary. Although they were more concerned with free business enterprise 
than with the question of states’ rights, under their policies the states stood 
to retain greater authority, if only as a side issue. 

The basis of the support of states’ rights, therefore, is primarily economic 
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and social. The political and governmental expressions of the controversy 
are fully understood and evaluated only in the light of these underlying 
considerations of group pressures and differing social philosophies. 

The Judicial Power and the Commerce Clause of the Federal Constitu- 
tion 

Chapter 3, which dealt with the outlines of federal government and 
authority, noted that the federal Constitution presumably guaranteed states' 
rights and assured a limited central government by providing that Congi'ess 
might exercise only those powers enumerated in the Constitution, while 
reserving to the states the balance of all power. This intent was stated in the 
Tenth Amendment to the Constitution. When this constitutional injunction 
was apparently so clear, how could the balance of powder between nation and 
state be so nearly reversed, as it has been in the last century and a half? 
The basic factors are those we have already mentioned— the economic and 
social changes which alter governmental arrangements with the seeming 
irresistibility of an ocean tide. Governments must deal with wars and de- 
pressions if they are to survive. 

But there were three principal factors within the governmental system 
itself, as well as outside it, which, over a period of time, have increased 
federal authority at the expense of the states. First, the federal judiciary has 
played a major role in establishing the supremacy of the federal government. 
Second, the express powers of Congress have been constantly expanded and 
in effect added to by legislative, judicial, and administrative interpretation; 
at the same time state and local authority has in some notable instances— 
and especially when it conflicted with federal power and authority— been 
diminished or withheld. And finally, certain express powers of Congress 
have been chiefly responsible for centralizing tendencies. Among these, the 
most important is the commerce clause, with which we shall largely deal 
in this chapter. Almost as important are the taxing powers of Congress, 
which we shall take up in connection with a discussion of federal aid to the 
states, and at several other points. 

The growth of federal power at the expense of the states is reflected in 
the laws passed by Congress and by the administrative departments and 
commissions set up to give these policies effect. The landmarks of this 
growth during the past seventy- five years are enactments such as the Inter- 
state Commerce Act, the Sherman Antitrust Act, pure food and drug legis- 
lation, the Clayton Antitrust Act, the Federal Trade Commission Act, the 
Federal Reserve Board legislation, the Federal Power Act, legislation creat- 
ing the Reconstruction Finance Corporation, the Securities and Exchange 
Commission, the Federal Deposit Insurance Corporation, the Agricultural 
Adjustment Administration, the National Labor Relations Board, the 
Federal Communications Commission, and the Social Security Administra- 
tion. Although this is not a complete enumeration, this legislation consti- 
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tutes the outward expression of federal centralizing tendencies, just as the 
resulting regulatory commissions are their administrative symbol. 

For the explanation of how the shift of power from states to nation 
became possible, however, we must go to another source— to the interpreta- 
tion of the Constitution by the Supreme Court of the United States, This 
is a fascinating study, centering as it does on the construction placed 
by the Court on particular clauses of the Constitution— the commerce 
clause, the taxing power, the so-called elastic clause, due process of law, and 
the power of judicial review of legislation. Attention now, therefore, will 
center on the establishment of the supremacy of the federal Constitution 
thiough the enunciation of the doctrine of the judicial review of legislation, 
on the growth of national power, and especially on the power granted 
Congress under the Constitution to regulate interstate commerce, all of 
which have led to the increased authority of the federal government to deal 
with the nation’s most pressing economic and social questions. 

You will recall that Article I, section 8, of the Constitution prescribed the 
powers of Congress, including the power “to regulate commerce with foreign 
nations, and among the several states. . . You will also recall that almost 
immediately after the adoption of the Constitution the first ten amendments 
were added to it, the tenth of which read: “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” The assumption, there- 
fore, was that the states exercised final authority in every field not charged 
to Congress. It must have seemed like a very simple way of taking care of 
the question of states’ rights, but in practice the trend was to lead in quite 
a different direction. 

A chief actor in the entrenchment of a strong federal government was 
John Marshall of Virginia, staunch Federalist and Chief Justice of the 
United States from 1801 to 1885. His decision in the case of Marbury v. 
Madison established as early at 1808 the power of the courts to declare acts 
of Congress unconstitutional, although the Constitution itself contained no 
express provision to this effect. Sixteen years later, in the case of McCulloch 
v. Maryland (1819), also one of Marshall’s opinions, the doctrines of national 
supremacy over the states and the implied powers of Congress were definitely 
enunciated. Together these doctrines made federal centralization inevitable. 

Since this is the first time we have taken up a court decision for discussion, 
we should explain the technique to be employed and define some of the 
terms that are likely to appear. 

ON HANDLING JUDICIAL DECISIONS AND LEGAL TERMS 

The court decisions that have made history and changed the course of 
American political development constitute some of the best and most 
interesting materials at the disposal of the student of government. He 
should learn to use them and to understand their implications. 
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There are five steps involved in analyzing and reporting on any court 
case: (1) What are the facts: how did the case arise? (2) What are the issues, 
that is, the legal issues, at stake? (3) What was the decision of the court? (4) 
What was the reasonmg by which the court justified its decision? And (5) 
what is your analysis of the consequences of the decision on our political, 
economic, and social life? Each of these steps should be brief and clear. 

The following terms are likely to be frequently used; others will be de- 
fined as they appear. 

Jurisdiction— tht authority of a court to hear and decide cases and con- 
troversies concerning persons or subjects. II a court does not have 
jurisdiction under the Constitution and under the laws regulating 
jurisdiction, it will refuse the case and refer it where it belongs. 

Case or controversy— z.ny suit, action, or other proceeding in law or equity 
contested before a court of justice. 

Appellate 'jurisdiction— ?i\xthoicity to hear and decide cases or controversies 
on appeal. It is distinguished from oiiginal jurisdiction, which is 
authority to hear a case or a controversy initially. 

O pinion— xhe: reasoning by which a court explains and justifies its decision 
in a particular case or controversy. 

Dissenting opinion— 2 i statement by one or more members of a tribunal 
of their reasons tor disagreeing with the majority in the disposition of 
a case. Such opinions sometimes foreshadow changing rules of law. 

Writ—'d. formal written order issued by a court commanding a person, 
either official or unofficial, to do or abstain from doing some specified 
act. 

Certiorari— di writ issued at the discretion of a higher court calling on a 
lower court, or an administrative agency, to send up the record of a 
given case for review. This is one of the ways in w^hich a higher court 
receives a case from a lower court. 

Writ of error— dn order issued by an appellate court to a lower court 
requiring that the case be sent up for review, on the ground of alleged 
errors committed by the lower tribunal; another w^ay of getting a case 
up before a higher court for review. 

Mandamus— a. writ issued by a court to a lower court, government official, 
or person, compelling the performance of an act where the legal duty 
is clear. It is applicable to ministerial or mandatory duties, not to 
discretionary authority. 

Ministerial powers— powers of an administrative official that are so pre- 
cisely set forth in the instrument granting the authority that discretion 
is said to be lacking. 

Discretionary authority— the right, within limits which will be upheld by 
a court of competent jurisdiction, to choose between alternatives or 
differing conclusions in administrative action. 
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Stare decisis— to abide by the precedent established in cases previously 
decided, -which deal with the same sort of situation. 

SUPREMACY OF THE CONSTITUTION ESTABLISHED 

Two cases in particular that have established the supremacy of the Constitu- 
tion and the right ol judicial review of legislation are Marbury v. Madison 
and the Dy'ed Scott case. 

Marbury v. Madison (1 Crunch 137. 1803) 

The movement toward federal centralization received its first impetus 
from the Supreme Court in Marshall’s opinion in Marbury v. Madison, 
which established the principle of the supremacy of the federal Constitution 
and the power ol the courts to declare legislative acts unconstitutional. This 
decision grew out ol the fight between the Federalists and the Jeffersonian 
Republicans. President Adams and his Federalist associates had been de- 
feated in the election of 1800 by Jefferson and the supporters of states’ 
rights. At the eleventh hour before their administration went out of office, 
however, the Federalists passed the Judiciary Act of February 13, 1801, which, 
among other things, created sixty-seven judicial vacancies to be filled by 
President Adams. These were the ‘‘midnight appointments.” In derision, 
Randolph referred to the judiciary as a “hospital for decayed politicians,” 
while Jefferson made the famous remark, “The Federalists have retired into 
the judiciary as a stronghold.” 

But, through inadvertence. President Adams’s Secretary of State neglected 
to deliver one of the commissions although it had been signed and sealed 
prior to the expiration of Adams’s term. As a result, one of the appointees, 
William Marbury, applied directly to the Supreme Court as provided by the 
Judiciary Act of 1789, for a writ of mandamus (see above) to compel the 
new Secretary of State under Jefferson, James Madison, to deliver to him a 
commission as justice of the peace for the District of Columbia. 

The judiciary clause of the Constitution (Article III, section 2) specifically 
mentions three classes of cases that come within the original jurisdiction of 
the Supreme Court, but the issuance of the writ of mandamus is not among 
them. Concerning the Supreme Court’s original jurisdiction, this clause 
merely states, “In all cases affecting ambassadors, other public ministers and 
consuls, and those in which a state shall be party, the Supreme Court shall 
have original jurisdiction.” (Italics ours.) All other cases shall come within 
the Court’s appellate jurisdiction. 

What the Constitution does not expressly provide for, said the Court, 
Congress cannot add. The law of the Constitution is higher than the law of 
Congress. The writ of mandamus is not enumerated as coming within the 
Court’s original jurisdiction; therefore the provision of the Judiciary Act 
of 1789 must be null and void. The Constitution, said Marshall, is the 
supreme law of the land. From the nature of a written constitution, it 
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follows that the highest court must interpret and maintain it; the oath ol 
judges requires that it be maintained. 

In this manner was established the doctrine of the judicial review of 
legislation and the supremacy of the federal Constitution, together with the 
Supreme Court as its ultimate supervisor. The federal judiciary has from 
the outset, therefore, been one of the strongest centralizing influences in 
American governmental life. 

The Bred Scott Case 

It was fifty-four years before the Supreme Court a second time exercised 
the right of holding an act ol Congress null and void on the ground that it 
was not in conformity with the Constitution. This w'as in the famous Bred 
Scott case (Bred Scott v. Sanford, 19 Howard 393. 1857), which involved the 
Missouri Compromise and the balance between free and slave states. In the 
meantime, to be sure, other cases had attempted to raise the issue, but for 
a half century and more the Supreme Court steadfastly refused to invoke 
the power utilized in the Marhury case. 

When Missouri applied for admission to the Union as a slave state in 1818, 
there was sharp opposition fi'om the members of Congress representing the 
North. This was a period of heat and confusion in the relations between 
the North and the South, but an arrangement was finally agreed on in the 
so-called Missouri Compromise of 1820, according to which Missouri was 
admitted as a slave state and in return all the Louisiana Territory north of 
36® 30' should remain free. Several years later, after additional compromises 
had been effected and under pressure from the factions of the South, the 
Missouri Compromise was repealed. 

Meanwhile, a test case bringing into question the citizenship of a Negro, 
Dred Scott, appeared before the courts. Scott sued for his freedom on the 
ground that his master had taken him into the state of Illinois which, under 
the terms of the Missouri Compromise, was free territory. On the basis of 
the Missouri Compromise act, a lower court decided in favor of Scott, but on 
appeal to the Supreme Court that decision was reversed in the holding that a 
man of African descent, whether slave or not, could not acquire citizenship 
in the United States. 

It has been said that the Supreme Court could have settled the case 
without questioning the validity of the Missouri Compromise and that it 
went out of its way to take this factor into account, with the result that the 
Missouri Compromise was declared unconstitutional. It is also interesting to 
note that the law in question had already been repealed when the Bred 
Scott case appeared before the Supreme Court. 

Later the Court's citizenship ruling in the Bred Scott case was in effect 
overturned when the passage of the Fourteenth Amendment to the Consti- 
tution left no doubt about the citizenship of a native-born Negro. 

Here again the question was one of federalism versus states' rights. But 
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by the time the D7'ed Scott case appeared in 1857, the composition of the 
Supreme Court had changed. The sentiment of the Court, which had been 
predominantly federalist in 1803, was now predominantly antifederalist. 
The decision in the Dred Scott case, therefore, might have been expected to 
favor states’ rights, as in fact it did. In this important instance the Court 
took advantage of the doctrine of judicial review as established in Mar bury 
V. Madison to come to the aid of' the states against the federal government. 
How different our history as a nation might have been had this case never 
revived the doctrine of the judicial review of legislation! 

After the Civil War— because of the adoption of the Fourteenth Amend- 
ment with its due process of law clause— this doctrine was to be used fre- 
quently, and more often in cases affecting state authority than federal power; 
hence it constituted a strong centralizing force in the growth of a young 
nation.- Before the Civil War there were fewer than twenty cases in which 
the Supreme Court of the United States declared acts of state legislatures 
invalid,® but since then the rate has greatly accelerated. It is no accident that 
this increase coincides with the most rapid growth of federal centralization. 

Judicial review now takes three forms: it is ‘‘national” when acts of 
Congress are in question, “federal” when state laws are brought before the 
federal courts, and “state” when state courts scrutinize the acts of their own 
legislatures. 

NATIONAL SUPREMACY AND IMPLIED POWERS 

In some ways, the outstanding decision in the history of the Supreme Court 
was McCulloch v. Maryland (4 Wheaton 316), a case that arose out of the 
long controversy over national versus state banking, and was decided in 1819 
just sixteen years after Marbury v. Madison. Here again the opinion was 
written by Chief Justice Marshall. 

When Congress created the first Bank of the United States in 1791, Hamil- 
ton argued that the action was within the power of Congress, but Jefferson 
and Madison held that it was not. The Bank operated to the end of its 
charter period in 1811, however, without legal contest, and in 1816 a second 
Bank of the United States was created. 

Meanwhile, the state of Maryland had passed an act prohibiting all banks 
not chartered by the state itself from issuing bank notes, except by payment 
of a tax which could be paid in a lump sum of $15,000. Penalties were 
provided for failure to comply. The Baltimore branch of the Bank of the 
United States refused to pay the tax, and the state sued to collect the penalty, 
which amounted to $500 for each offense. The defense of the national bank 
was that the state tax was illegal. Attorneys for Maryland, on the other hand, 
argued that the national bank itself was unconstitutional, and beyond the 

2 Judicial review of legislation is dealt with further in Chapter 24, “The Judiciary as 
Policy Maker.** 

3 Edward S. Corwin, “Judicial Review/* Encyclopedia of the Social Sciences, IV, 462. 
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lawful authority of Congress to create. When the case reached the Supreme 
Court, the Court decided in favor of the national bank and against the state 
of Maryland. The tax, it said, was illegal; the national bank was within the 
legislative power of Congress. 

The important thing about this decision was that it established the doc- 
trines of national supremacy and implied powers, and shifted the balance 
previously existing between the states and the federal government. 

National Power 

In this case of McCulloch v. Maryland, the doctrine of national supremacy 
was sharply enunciated. It was the people and not the states that adopted the 
Constitution of the United States, argued the Court; hence the written 
instrument is superior to the states and operates on them as on the federal 
government. The laws of the nation are supreme. “The government of the 
United States, . . . though limited in its powers, is supreme; and its laws, 
when made in pursuance of the Constitution, form the supreme law of the 
land.” The power to tax, said the Court, is the power to destroy. If the 
states were to be allowed to tax a federal instrumentality, therefore, they 
might destroy the federal government. This could not be permitted. 

Implied Powers 

The Court admitted that the Constitution is silent on the question of 
creating national banks; it also admitted that the federal government is one 
of express powers. But it got around this difficulty by enunciating for the 
first time, and forever after, the doctrine of implied powers. An implied 
power is a power that is deducible from an express power. “Let the end be 
legitimate,” said the Court, “let it be within the scope of the Constitution, 
and all means which are appropriate, . . . which are not prohibited, but con- 
sistent with the letter and spirit of the Constitution, are constitutional.” 

Does not Congress, it was argued, have express power to lay and collect 
taxes, borrow money, regulate commerce, declare and conduct war, raise and 
support armies and navies? Now note the reasoning that follows: “ . . . The 
sword and the purse, all the external relations, and no inconsiderable portion 
of the industry of the nation, are intrusted to its government. It can never 
be pretended that these vast powers draw after them others of inferior 
importance, merely because they are inferior. . . . But it may, with great 
reason, be contended, that a government, intrusted with such ample powers, 
on the due execution of which the happiness and prosperity of the nation 
so vitally depends, must also be intrusted with ample means for their 
execution.” 

Resultant Power 

But the Court in this case went even beyond the doctrine of implied 
powers when it invoked the theory of resultant power. A resultant power is a 
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power that is deducihle poin two or more express powers. Thus where the 
doctrine of implied powers has a broadening effect, the concept of resultant 
powers has no limit at all except as the judiciary itself exercises self-restraint. 
The power to create a national bank could not be implied from any one 
single express grant of authority to Congress. That authority had to be 
inferred from several of the provisions of the Constitution and from the 
“necessary and proper’' (elastic) clause of that document. It had to be 
deduced from the intention and the spirit of the Constitution itself. Mar- 
shall argued from natural reason, from the nature of the case. Unquestion- 
ably he would have denied that he was “making” the law; he would have 
said he was merely “finding” it 

NATIONAL SUPREMACY AND THE COMMERCE CASES 

Of all of the powers of Congress, that having to do with the regulation of 
commerce has exercised the greatest centralizing effect on our national 
government. The legislative landmarks referred to earlier, beginning with 
the Interstate Commerce Act of 1887, are concrete evidence of that fact. 
But the remarkable thing is that this power, which is so important today 
and has been for the past sixty years, was little used by Congress for the first 
century of our national existence. The explanation, of course, is to be found 
in the relatively slow development of technology and business before the 
Civil War and the increasing tempo since that time. 

The three outstanding cases in the field of the commerce power of Con- 
gress are Gibbons v. Ogden, the Cooley case, and the Shreveport case. 

Gibbons v. Ogden, National Control of Commerce Broadly Defined 

Although Congress did not make extensive use of its commerce power for 
the first hundred years, the Supreme Court, speaking through Chief Justice 
Marshall in the case of Gibbons v. Ogden (9 Wheaton 1), opened the way in 
1824 for a broad construction of that power. This foretold the eventual shift 
of authority in the field of commerce from the states to the nation. 

The state of New York, wishing to encourage the development of steam- 
propelled water carriers, had granted an exclusive franchise in 1798 to 
Robert Livingston, creating a monopoly that was later extended to both 
Livingston and his new partner Robert Fulton and providing that no person 
might navigate New York waters without first obtaining a license from these 
men. When neighboring states resented this move, adopted retaliatory 
measures, and then copied the example of New York, a bitter economic 
rivalry among the states resulted. 

Ogden was operating in New York waters under a license from Fulton 
and Livingston. Gibbons, Ogden’s former partner and now his rival, was 
also operating between New York and New Jersey under a coasting license 
from the United States government, and Ogden sought to enjoin Gibbons in 
order to engage in the business for himself. The highest court in New York 
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upheld Ogden, and Gibbons appealed to the Supreme Court, where he was 
represented by Daniel Webster. The issues were these: What is interstate 
commerce? What is the relative authority o£ the federal and state govern- 
ments in this field? 

In stating what constitutes interstate commerce, the Court defined com- 
merce itself so broadly that later industrial and commercial developments, 
such as the railroad, the telegraph, telephone, radio, and airplane, auto- 
matically came under federal control. From this interpretation -of the com- 
merce clause, the Court made it clear that commerce must be broadly con- 
strued, to include, in this instance, navigation. Commerce, said the Court, 
is intercourse; hence the movement of persons and objects over state bound- 
aries, for any purpose, is potentially within the control of Congress. In 
addition, in its realm, the power of Congress is complete, and the states will 
not be allowed to exercise coordinate or concurrent power if this restricts or 
imposes a burden on the federal power in any way. Coordinate or concurrent 
power is power that may be exercised, under certain conditions, by either 
Congress or the states. 

The Cooley Case 

The case of Cooley v. Board of Wardens of Port of Philadelphia (12 
Howard 299), decided in 1852, was another landmark in the issue of states’ 
rights. The dispute i elated to state laws regulating pilotage, clearly a matter 
coming under foreign commerce, but at this time Pennsylvania had legis- 
lated under its police power and Congress had passed no laws relating to 
the same matter. The state legislation was declared valid. 

In its reasoning, the Court distinguished between matters national in 
scope and calling for uniform, hence national, regulation, and questions 
that are local and concerning which the states might act. Thus the Court 
was willing to permit the states to exercise their police power over matters, 
indirectly affecting interstate and foreign commerce, so long as Congress had 
not previously pre-empted the field by legislation. The rules that the Court 
laid down are that the states may act so long as Congress has not legislated; 
but no state law will be allowed to affect interstate and foreign commerce, 
even indirectly, if Congress has pre-empted the field or the state law is in 
conflict with a federal law. From which it follows that authority may be 
coordinate— that is, it may be exercised by either the state or Congress— so 
long as Congress has not acted. 

It is interesting to remember that the members of the Supreme Court at 
this time were generally sympathetic to states’ rights. Two justices dissented, 
however, arguing that the power of Congress over interstate and foreign 
commerce is absolute and exclusive. 

The doctrine of coordinate jurisdiction over commerce means little in 
actual practice today because Congress has legislated in many areas once 
free of federal laws, with the result that the authority of the states in this 
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field is now sharply restricted. Examples are pilotage, where federal author- 
ity is now exclusive; sanitary regulations on ships entering American ports, 
safety appliances on trains; and the like. In all of these instances the state 
legislatures once operated in a manner which exercised, in effect, coordinate 
authority. State functions and influence, therefore, have shrunk as Congress 
has legislated so as to occupy fields of control belonging to it under the 
Constitution. 

The Shreveport Case — State Power Further Restricted 

With the passage of the Interstate Commerce Commission Act of 1887, 
Congress began to make wide affirmative use of its commerce power. Liv 
ingston’s steamboats had almost been forgotten, but in their place scores of 
complex problems growing out of invention and mechanization had 
appeared. Railroads were now the roadbeds of a nation-wide commerce. 
Railroad rates made the difference between successful and unsuccessful 
competition for whole communities. 

The Shreveport case, officially known as Houston, E. 6^ W. Texas Ry. Co, 
V. United States (234 U. S. 342), arose in 1914 and is yet another landmark 
in the history of growing centralization. The Texas railway commission, 
f which fixes rates within the state, had established freight rates which were 
• lower over the same number of miles than rates which had previously been 
fixed by the Interstate Commerce Commission for distances between points 
in Texas and a neighboring state. Because of this difference in intrastate 
and interstate rates, enterprises in one community acquired a relative 
advantage over competitors in another when seeking the trade of a third. 

These issues were therefore involved: Did the lower intrastate rate con- 
stitute a burden on interstate commerce? Could the Interstate Commerce 
Commission force a state regulatory body to raise the rates within a state? 
The Supreme Court decided both of these questions in the affirmative, 
holding that federal authority was superior to state authority and that hence 
disparities in rates could not be allowed. The practical consequences were 
far-reaching: 

The distinction between intrastate and interstate control over railway 
rates was virtually obliterated for all practical purposes. 

Federal authority over railways became nearly unified, leaving the states 
little authority in that area. 

If state policy or action should result in placing a burden on other forms 
of interstate commerce, the Court would, by analogous reasoning, still 
further extend federal authority. 

Trends in Commerce Cases 

The general effect of Supreme Court decisions has been to broaden 
federal authority at the expense of state power when the two are in conflict. 
Nevertheless, the decisions have not been uniform in this respect. Even 
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within the same period ol; time there have been tendencies in both direc- 
tions, although in general the direction is toward more centralized autliority. 
To guard against the danger of oversimplification, therefore, let us turn to 
a few more landmarks which illustrate the fluctuating nature of social policy 
as guided by Supreme Court decisions. 

Insurance. In the famous case of Paul v. Vugniia (8 Wallace 168), 
decided in 1868, the Supreme Court held that the business of insurance was 
not a proper subject for federal control under the interstate commerce 
clause because it was analogous to risk-taking in lotteries and because nothing 
tangible passed over state boundaries when an agent in one state wrote a 
policy which was then sent to the home office in another state. For three 
quarters of a century, therefore, the insurance business was nationally 
unregulated and so became the exclusive province of state control. In 1944, 
however, the Supreme Court reversed itself in the case of Untied States v. 
South-Eastern Underwy iters (322 U. S. 583) and held that insurance is 
subject to federal authority and control. 

In the intervening period, insurance had become a major business in the 
nation in terms of money involved, and constituted the backbone of our 
financial and investment structure. It was partly because of the size of the 
business, perhaps, that the Court— becoming aware of a new social trend- 
adopted a different attitude in 1944, reversing itself on a former policy. 

The Schechter case and the NRA. In 1935 a basic law of the New Deal 
was declared unconstitutional in the case of Schechter v. United States 
(295 U. S. 495). This case had to do with the wholesale marketing of poul- 
try in the metropolitan district of New York. The Supreme Court declared 
the National Industrial Recovery Act null and void on two grounds: first, 
because it attempted to delegate to the President a grant of discretion that 
was too broad and undefined; and second, because it tried to regulate intra- 
state business— the latter reason, of course, being the one in which we are 
primarily interested here. 

In this same decision the Supreme Court itself was seemingly trying to 
slow down its former policy of approving the centralization of national 
power, even in times of emergency and in the face of what was widely held 
to be a social need. 

Labor relations— the constitutionality of the NLRB. Two years later, 
however, the temper of the Court had again changed and the lag between 
its attitude and the social need had diminished. As a result, the Court up- 
held the Wagner Act, labor’s so-called Magna Carta, in the case of NLRB v. 
Jones & Laughlin Steel Corp. (301 U. S. 1. 1937). This is one of a series of 
decisions relating to the constitutionality of the National Labor Relations 
Act, which greatly extends the power of the federal government in a field 
where previously it had been loath to enter. The effect of these decisions was 
to establish the presumption that labor relations in industries producing 
goods for the interstate market— and most of them nowadays do— fall within 
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the range of the commerce power. In each case, however, the Court reserved 
the right to determine the extent and eflEect of alleged interferences with pro- 
duction and distribution attributable to labor disturbances. 

Expansion into agricultural production. The Agricultural Adjustment 
Act of 1933 was held unconstitutional by a divided Court (United States v. 
Butler^ 297 U. S. 1. 1936). The subsequent act of 1938 in this field, how- 
ever, was upheld by the Supreme Court, two justices dissenting, in the case 
of Miilford V. Smith (307 U. S. 38) , decided in 1939. The decision in 
this case is unmistakable evidence that the Court has discarded the old 
distinction between manufacturing and agricultural production— formerly 
considered a local matter— as the dividing line between matters that Con- 
gress may and may not properly control. This decision, like those relating 
to labor relations, held that, when production is connected with the inter- 
state flow of goods and services, federal authority may extend to produc- 
tive activities as a means of avoiding restraints on interstate commerce. 
In other words, in a realistic sense, in a growing number of fields commerce 
is now considered a continuous process from the production of a commodity 
until it reaches the consumer. 

OTHER SOURCES OF NATIONAL POWER 

A Federal Police Powerf 

The police power is the reserved power of the states to pass social legis- 
lation relating to healthy safety, morals, and the general welfare of the public. 
Over the past fifty years, however, the Supreme Court has upheld numerous 
federal functions of a police nature, and judges and legal commentators have 
begun to use the term “federal police power'" to describe those regulatory 
and prohibitive statutes of Congress that resemble in their purpose the 
police power of the states. To keep our legal thinking straight, however, 
it is important to note that such justifications of federal power are invariably 
based on a specifically delegated (nonpolice) power, the most common of 
these express powers being the commerce and taxing powers of Congress. 
Hence, in effect, the federal government has come to occupy a role equal 
to that of the states in discouraging and prohibiting certain lines of activity 
and in helping the states to enforce social programs that are deemed in the 
public interest. 

As prominent examples. Congress has prohibited lotteries in interstate 
commerce, has prohibited the “white slave traffic" by forbidding the trans- 
portation of women from one state to another for immoral purposes, and has 
regulated the transportation of dangerous or injurious drugs and foodstuffs. 
In the case of McCray v. United States (195 U. S. 27. 1904), a tax imposed on 
oleomargarine colored to look like butter was upheld. The Court admitted 
that the purpose of the tax might have been to discourage the use of oleo- 
margarine in lieu of butter but justified it on the ground that if revenue 
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was derived therefrom it was not the Court’s responsibility to pry into the 
social purpose. During the prohibition era Congress used its regulatory 
power over interstate and foreign commerce to stop the shipment of intoxi- 
cating liquors. In a fairly recent case, Kentucky Whip & Collar Co. v. Illinois 
Central Ry. Co, (299 U. S. 334. 1937), the Court upheld an act of Congress 
making it unlawful to ship in interstate and foreign commerce goods made 
by convict labor where such goods would be sold in violation of state laws. 

An ever wider use, therefore, has been made of the federal police power 
during the last half century, and it is to be anticipated that the power will be 
even more extensively applied as the line between interstate and intrastate 
commerce fades. 

Legislation Relating to Treaties— Another Source of Federal Power 

The interpretation of the Constitution by the Supreme Court and the en- 
actment of measures of social control by Congress in wide areas of the 
economy are not the only sources of growing federal authority. Congress may 
also derive legislative power from the constitutional grant of authority to 
make treaties with foreign nations- 

The leading case bearing on this point is Missouri v. Hollayid (252 U. S, 
416. 1920). In 1916 a treaty with Canada related to the protection of migra- 
tory birds. Congress thereupon passed legislation putting the policy into 
effect. Were migratory birds proper subjects of regulation under the inter- 
state commerce power? The Supreme Court had never been called on to 
decide this issue, but an earlier law had been declared unconstitutional by 
the lower federal courts. In the present case the Court held that it did not 
matter whether the commerce clause applied because Congress may properly 
legislate in order to carry out the terms of a treaty. Thus the authority of 
Congress was implied and upheld on the basis of the treaty-making power, 
irrespective of whether it came within the enumerated powers of Congress or 
not. Here again, by legislating in pursuance of treaties, Congress may exer- 
cise a power superior to that of the states. 

A LIVING CONSTITUTION 

From the legislative and judicial trends here described, certain conclusions 
may be drawn. Ours is a living Constitution in that it has proved sufficiently 
flexible to keep pace with changed social conditions. Although the powers 
of Congress are expressly stated, they must also be interpreted. Through 
interpretation they may be construed in either a broad or a narrow sense. 
From the beginning, the trend has been to expand them by judicial con- 
struction. The doctrine of implied and resulting powers— as unfolded by 
John Marshall— made this inevitable. Thus the key words of a written 
document are apparently subject to almost limitless differences in connota- 
tion and emphasis. Congress, pressed by public opinion, has repeatedly 
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passed laws which stretch the limitations imposed on federal authority by 
the Constitution. 

The Supreme Court, on the other hand, has not always been so willing to 
follow the lead of Congress and of public opinion. Often it has lagged, but 
sometimes— as in some of John Marshall’s opinions— it has even been in ad- 
vance of what the majority of the people would have favored. Eventually it 
has usually come around to what Congress and the country have persistently 
demanded, as, for example, in the Court’s reversals on minimum wages^ and 
on the federal control of insurance. Equally significant is the ability of the 
Court to adjust to new problems brought about by invention. Such dis- 
coveries are of two kinds— physical and social. Examples are electricity and 
the modern business corporation. In either case, invention leads to new 
processes, new processes stimulate industrial growth, and industrial growth 
causes shifts in the balance of power between the states and the national 
government. 

The problem of federal-state balance cannot be solved by wishful think- 
ing. There are physical and social forces at work that make it necessary for 
man to adapt to his environment. When our economy became nation-wide, 
our governing power was necessarily redistributed accordingly. Today the 
states still exercise the greatest authority in the administration of justice; 
the control of political parties and elections, education, public health; the 
chartering of corporations; the supervision of public utilities, banking, and 
insurance; and the regulation of motor vehicles. The federal government, 
on the other hand, monopolizes the fields of foreign relations, foreign trade, 
and money, and in general dominates most of economic life, including the 
imposition and collection of taxes, the fixing of prices, the regulation of 
private and public borrowing, the control of interstate commerce and trans- 
portation, and the conservation of natural resources. In addition, as a 
significant new trend, the federal government is taking a growing interest 
in, and may take action relating to, parties and elections, such as barring 
exclusively white primaries, for example. Government does not work in a 
vacuum. It is compelled to operate in relation to the problems produced 
by economic and social change. These are the rational and realistic founda- 
tions from which we must view the question of federal centralization versus 
states’ rights. 

If vje are determined to decentralize the government and its powers, we 
must first learn how to decentralize the cultural and economic segments of 
our society. If we want the states to assume greater responsibility and the 
federal government less, then we must fashion the job on the appropriate 
last. For one thing, we must build up our governments where they are near- 
est to us. As a means to this end, as will be seen in the next chapter, 
we must strengthen the machinery of government at the state level. 


See Chapter 24, “The Judiciary as Policy Maker.’ 
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QUESTIONS 

1. Trace the principal historical periods in the growth of federal cen- 
tralization. 

2. Marshal the arguments in favor of decentralization and states' rights 
and the opposing arguments in favor of a growing federal centralization. 

3. Thomas Hewes’s Decentralize for Liberty is one of several recent 
books on this subject. Study these analyses, or make your own, and indicate 
as clearly as possible what would have to be done before significant decen- 
tralizations could be effected. 

4. Define these terms: centralization, federalism, confederation, unitary, 
decentralization, devolution, concurrent. 

5. What have been the three principal social and economic factors 
creating a demand for federal centralization? 

6. What have been the three principal provisions of American govern- 
ment that have been expanded in the direction of federal centralization? 

7. Prepare to report on Marbiny v. Madison, Dred Scott v. Sanford, 
McCulloch v. Maryland, Gibbons v. Ogden, the Shreveport case, the NRA 
case, the AAA case, the oleomargarine decision, and the insurance decisions. 

8. What are the main steps in briefing and reporting a judicial decision? 
Define three legal terms involved in Marbury v. Madison, 

9. Write a 500-word essay on the case of McCulloch v. Maryland. 

10. Define these terms: implied powers, resultant powers, strict inter- 
pretation, express powers, and the elastic clause. 

11. Charles Grove Haines once wrote a book entitled The Revival of 
Natural Law Concepts in American constitutional law. Write a 500-word 
essay on one of Chief Justice Marshall's opinions in which something akin 
to natural law seems to be a decisive factor. 

12. Discuss three leading cases arising under the commerce clause. 

13. What were the two most important rules of constitutional law laid 
down in McCulloch v. Maryland^ 

14. What has been the recent trend with reference to Supreme Court 
decisions so far as federal centralization is concerned? 

15. Take the affirmative or negative of the proposition that a federal 
police power may be said to exist. 

16. How has the treaty-making power added to the legislative authority 
of Congress? 
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CHAPTER 8 


INTERGOVERNMENTAL COOPERATION 


“To have created a free government, over a continental area, without making 
a sacrifice of adequate efficiency or of liberty, is the American achievement. 
It is a unique achievement in world history.’' 

The compliment is doubtless deserved. It comes from D. W. Brogan, an 
English political scientist who has written about the United States in The 
American Character.^ Brogan reminds us that there is much that is illogical, 
inefficient, or even absurd about our governmental arrangements. How 
clumsy it is, for example, to split up the governmental machinery into forty- 
nine units— one federal government and forty-eight states. Several of the 
states are small in area, or in population, or in both. In many cases 
natural geographical considerations have been disregarded in a way that 
would lead to sharp criticism if the map of Europe were carved up in sim- 
ilar fashion. 

How absurd it is, continues this English observer, that the three counties 
that make up Delaware should be ‘‘empowered to charter corporations to do 
business all over the Union on terms more profitable to the corporations’ 
controllers than to the body politic.” How absurd to place the New York 
harbor area under the control of two states and the federal government. 
How absurd that “the pride of Arizona should hold up, for years at a time, 
the development of water-power that Southern California needs badly.” And 
yet, says Brogan, “to cure these absurdities it would be necessary to impose 
on three million varied square miles a central authority strong enough to 
suppress local objections.” 

It is true that competitions between the states and between the states and 
the federal government are a common American characteristic. But they are 
more than simple disputes over local pride and local rights. It is much more 
exciting to treat them as contests over power, and there is a good deal of evi- 
dence to support such an interpretation. The Civil War, for example, was 
just such a struggle. So also were the court cases discussed in the last chapter, 
the outcome of which so greatly enhanced the power of the federal govern- 
ment. But whatever the true nature of these disputes, we Americans com- 
monly regard our politics primarily as prearranged battles or sporting 
contests in which we are all divided into sides. There may be much bittei- 
ness generated in the course of an election campaign, for example, but when 

-i-The American Character, by D. W. Brogan. Copyright 1944 by Dennis W. Brogan. 
Allied A. Knopf, publishers. 
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it is over and the vote taken, little rancor remains. Thus our national 
contests are as much a good-natured game as they are battles for power. 

It is perhaps because we tend automatically to take sides on national issues 
that we characteristically regard lederal-state relations as an “either . . . or“ 
pioposition; either a strong central government or real states’ rights. And 
yet in practice as well as increasingly in popular appreciation, the problem 
is not to be solved through competition between the national government 
and the states, but only by effective cooperation— by a “both . . . and” 
approach. Andre Siegfried, author of America Comes of Age^ along with 
other acute observers from abroad, has interpreted this newer approach to 
our problems as a sign of our growing political maturity; and such it prob- 
ably is. 


THE QUESTION OF GOVERNMENTAL AREAS 

For purposes that are purely local, the town or the city is the appropriate 
political subdivision. Under dijfferent circumstances where the issues are 
broader— such as highways, for example— the states supply a more effective 
answer. And for yet wider purposes and under continental conditions of 
technology and transportation, the national approach is the only one that 
will deal adequately with the situation. 

But in addition, at any one time, each level of government, simultane- 
ously, is appropriate to a certain sector of the governmental problem which 
constitutes the total work load. In other words, all of the governmental 
units within a particular region must sometimes be brought to bear on a 
particular problem or set of related problems. 

This is the rational, the scientific approach to federalism. This is the state 
of mind we must adopt if a cooperative arrangement— which alone holds 
promise of combining efficiency with freedom— is to become a living reality 
as new problems arise. We must learn to reconcile our rational analyses and 
our sentimental attachments. We must examine the problem of govern- 
mental area, therefore, with a new eye, and decide which function is most 
appropriately discharged at each level and which sections of particular 
functions must be discharged at more than one level of government. But in 
addition, we must remember the valid claims of local attachments and tradi- 
tions, local pride and local freedoms. 

Some of the guiding principles relating to the allocation of powers among 
the various levels of government from national to local may be stated as fol- 
lows: 

Geographical and economic considerations— such as natural boundaries 
created by rivers and mountains or the juxtaposition of agricultural and 
industrial areas, communication and transportation facilities, and the like— 
constitute the basic rational factors in determining appropriate political 
subdivisions. 

Governmental area should correspond with the extent of the governing 
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problem. For example, if the governmental program involves the conserva- 
tion and development of a particular extent of territory— such as the ‘'dust 
bowl,*’ the Tennessee River watershed, or the arid lands of the Far West— 
the governmental jurisdiction should, ideally, be coterminous. However, it is 
costly and duplicative to create areas for every conceivable purpose, as we 
have been inclined to do in the case of our special districts referred to in 
Chapter 6. We must, therefore, find the point at which the largest number 
of governmental problems converge. This means that as technological and 
other factors upset a previous pattern, we must be sufficiently adaptable to 
adjust to the new pattern that is indicated.^ 

Political and administrative factors must be blended to form an equilib- 
rium. From the administrative standpoint it is desirable that jurisdiction be 
accorded over the full extent of the problem in order that every tool of suc- 
cessful operation may be available to the man in charge. This is sometimes 
called administrative convenience. But this factor must be balanced with a 
political* concern for keeping the government as close to the people being 
served as humanly possible, in order that they may have a better chance to 
observe government, participate in it, and hold their officials to account. 
Again we meet the old problem of the degree to which we must sacrifice 
efficiency in order to maintain democratic control. 

Modern developments— such as rapid transportation and improved com- 
munication-increase the chances of democratic control. The press and the 
radio bring us news almost as soon as it happens. Our mediums of popular 
information are vastly superior to what they were when the Constitution 
was framed, when ne>vs traveled only as fast as the horse. As distance is 
obliterated and popular awareness increases, therefore, we can afford to 
concentrate governmental power at higher levels than formerly. Such con- 
centration is now democratically safer than it used to be because today the 
instruments of public information and control keep us informed. 

Man forms loyalties to particular areas of the earth’s surface and to their 
symbols of identification, such as home, the fields or the streets where he 
played as a child, the corner drugstore, the home town ball club, and the 
like. Our membership in a community or in a particular state of the Union 
becomes an asset we prize and fight to preserve. These attachments may 
not be strictly rational, but they are nonetheless of value to us in a psychic 
and cultural sense. The rational considerations regarding governmental 
area which have been mentioned above, therefore, must be squared with 
these individual loyalties and attachments. To disregard them is to violate 
democratic values. 

THE STATES 

All government, unless it is in the hands of a dictator, must be based on 
compromise. What is rationally possible, therefore, is not always culturally 

2 See National Resources Committee, Regional Factors in National Planning and DeveU 
opment (Washington, D. C., 1935). 
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desirable. In case of conflict, the people's preferences must be respected even 
if it means putting up with a degree of inefficiency. 

The Future of the States 

This rule applies with particular force to the future of our forty-eight 
states. The states as they stand at present have frequently been criticized 
because they fail to serve a particular governmental purpose as efficiently 
as they might. As a result, it is sometimes proposed that certain state 
boundaries be redrawn, or that certain states be superseded by geographically 
determined regions, or that small adjoining states be combined. 

The shortcomings of state government and the growth of national power 
have also led critics to speak of the 'Vanishing” states. In The Need for 
Constitutional Reform, for example, W. Y. Elliott has boldly and construc- 
tively called attention to the problems of overcentralization in Washington 
on the one hand, and the small and illogically delimited states on the other. 
To solve the difficulty he proj^oses that the federal government delegate 
some of its legislative and administrative powers to over-all authorities to 
be established in a number of major regions. Each region would be com- 
posed of several states whose governments would decline in influence as the 
regional government gained in power. Thus the states might come to occupy 
a role similar to that of most of our counties at present, and the counties 
might disappear altogether. 

Rationally, Elliott’s proposal is on good ground. Geography and efficient 
government are in the corner of the regionalist. Such a plan would certainly 
give us better government in many respects, but is it possible to imagine the 
states abdicating their powers? Would you even want them to? Actually, 
few people today would favor a plan, however praiseworthy, that would 
elevate regional government and subordinate or abolish state government. 
Since at this juncture the proposal is politically impracticable, a more con- 
structive approach seeks ways and means of strengthening the effective- 
ness of the states and their political subdivisions. Let us accept the fact, 
therefore, that the states are permanent fixtures, and then do our 
best to make them more perfect instruments to bear their part of the 
governmental load. 

Strengthening the States 

A law of institutional life is that power and public support favor the type 
of organization which, over a period of time, provides the best service for 
their needs. It is important to note that this generalization has been qualified 
by the phrase “over a period of time." For short periods this law is not 
necessarily valid because lethargy, tradition, aggressive advertising, irra- 
tional assumptions— any number of factors— may prevent men from support- 
ing an institution that offers them the greatest advantages in the way of 
service. But in the long run, utility will tell. This is true as regards both 



128 


AMERICAN GOVERNMENT IN ACTION 


private business and public business. It is from here that we must start in 
considering how to strengthen state government. 

Let us first stake out an important understanding: The states will hold 
their own against centralizing influences if the machinery of state govern- 
ment-including legislatures, executive departments, court systems, financial 
programs, county governments, and municipal autonomy, to mention but a 
few of the more prominent factors— is geared so that it can do a job com- 
manding public respect and support. This problem will not be considered 
in detail in the present chapter, but it will be returned to at various points 
throughout the book in the discussion of state legislatures, state administra- 
tion, state fiscal programs, and the like. What is important to note here is 
that our state governments will survive only if we are willing that they 
should grow fast enough, in both size and efficiency, to -take care of the 
social needs that are increasingly encountered. 

In the second place, the states can do a more effective job by developing 
the techniques of intergovernmental cooperation. These relationships take 
several forms: cooperation among the states themselves through uniform 
state laws, interstate compacts, and the like; cooperation with the federal 
government through a system of grants-in-aid; cooperation between the 
federal government and the cities, especially in the field of municipal 
finance; and finally, cooperation between the states and their principal sub- 
divisions through grants-in-aid and administrative simplification. 

In this chapter attention will be directed primarily to -the legislative and 
financial devices through which such cooperation is made possible, the 
methods of administrative delegation and devolution being reserved to later 
chapters. 

INTERSTATE RELATIONSHIPS 

The Full Faith and Credit Clause of the Constitution 

The underlying philosophy of intergovernmental cooperation holds that 
if the states themselves would voluntarily formulate common programs to 
deal with national problems, it would not be so necessary for the federal 
government to step into such areas of governmental control. If the states 
would act together in the solution of national problems, they could check 
the centralizing tendencies of the federal government and restore power 
to themselves. 

The framers of the Constitution, aware of the necessity of national unity 
at the state level, provided in Article IV, section 1, that ‘‘full faith and 
credit shall be given in each state to the public acts, records, and judicial 
proceedings of every other state. And the Congress may by general laws 
prescribe the manner in which such acts, records, and proceedings shall be 
proved, and the effect thereof.’’ 

The full faith and credit doctrine comes under the general principle 
known as comity in the dealings of states with other states. The term is more 
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often applied to the relations of nation-states in the international com- 
munity, but it is equally applicable to the states of a federal union. Comity 
is the recognition that a national or a state government accords within its 
borders to the legislative, judicial, and other official acts of another govern- 
ment; it is a neighborly spirit; a quid pro quo. The full faith and credit 
clause is one of several such provisions in the Constitution. However, the 
application of this clause is not as wide in scope as it seems to be. This is 
another example of how actual conditions have modified the original intent 
of the language of the Constitution. The term “public acts'’ does not mean 
that the laws of one state must operate outside that state directly on the 
citizens of a second. They operate only to vest individual rights that will be 
respected in other states. 

The principal points to keep in mind are that, in actual practice, the full 
faith and credit clause of the federal Constitution deals almost entirely with 
the effect of court decisions and the binding effect of legal documents such 
as deeds, wills, contracts, and the like; it applies only to decisions in civil 
cases, and not to criminal cases. It should also be remembered that the 
records and judicial proceedings of state and territorial courts shall, when 
properly authenticated, “have such faith and credit given to them in every 
court within the United States as they have by law or usage in the courts of 
the states from which they are taken.’' (Italics ours.) This is quoted from an 
act of Congress passed in 1790 which placed a construction on the language 
of the Constitution. Note the words “every court.” The term means federal 
as well as state and territorial courts. 

Some difficulties have arisen in the interpretation of the full faith and 
credit clause. The practical intent of the clause is obvious: if a man could 
skip into another state and there escape adverse court judgments, it would 
make a farce out of state law; it would lead to new trials and endless litiga- 
tion; it would disturb the security of property rights. A difficulty, however, 
is that in many cases involving both court decisions and legal documents, 
the state courts have allowed various kinds of defenses, chief of which is that 
the first court possessed no jurisdiction over the case to begin with. This 
naturally dilutes the effectiveness of full faith and credit. 

The jurisdictional question has arisen particularly in cases involving 
divorce. Let us assume that one of the parties to a marriage goes to another 
state and establishes a residence there in accordance with state law. If the 
other party enters the jurisdiction and is represented, there can be no ques 
tion about the binding character of the decree in all states. But if he does not 
enter his appearance and a default decree is taken, then he may start a 
proceeding in his own jurisdiction and raise the question of the “foreign” 
court’s original jurisdiction over the case. Had a legal domicile been estab- 
lished? Since the answer to this question depends on intent, the court may 
be uncertain as to the proper interpretation of the full faith and credit 
clause. 
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The equal privileges and immunities clause of the Constitution is some- 
times referred to as the comity clause. This provision is found in Article IV, 
alongside the full faith and credit clause and reads as follows: “The citizens 
of each state shall be entitled to all privileges and immunities of citizens in 
the several states.” This is an important guarantee. Imagine what our nation 
would be like if the citizens of one state were treated as foreigners by every 
other state and everywhere they went they were subject to discriminations 
and burdens because of that fact. The citizenship and civil rights aspects of 
this question will be discussed in later chapters; ^ what is pointed out here is 
the ' constitutional basis for a full and extensive cooperation among the 
states and their legal freedom to carry this cooperation to wide limits. 

Interstate Rendition of Criminals 

Article IV of the Constitution also contains a provision designed to assist 
the states in enforcing their criminal laws without seeking federal control 
in this area: A person charged in any state with treason, felony, or other 
crime, who shall flee from justice, and be found in another state, shall on 
demand of the executive authority of the state from which he fled, be 
delivered up, and be removed to the state having jurisdiction of the crime.” 

Since a national police force is a potential tool of the dictator for robbing 
the people of their liberties, as Hitler and others have demonstrated, the 
people of the United States have always viewed a federal police authority 
with suspicion. Interstate rendition helps to keep the states' enforcement of 
their criminal laws in their own hands. The use of the word “shall” in the 
rendition clause seems to suggest that the governors have a mandatory duty 
to give up fugitives from justice. However, such is not the case. “The words 
‘it shall be the duty,’ ” said Chief Justice Taney in the leading case of 
Kentucky v. Denison (24 Howard 66. 1861), were not used as mandatory and 
compulsory, but as declaratory of the moral duty which this command 
created. . . .” In a number of instances, therefore, governors have refused, 
for one reason or another, to comply with requests for interstate rendition. 

We may summarize the situation by saying that the governor of every state 
has a moral obligation to cooperate in apprehending and turning over 
criminals to other states. In most cases it works automatically, but in some 
the governor may refuse to comply. Moreover, Congress has passed a regula- 
tory statute on the question of criminal rendition, but it has not attempted 
to make the return of criminals uniformly obligatory and nondiscretionary 
on the part of the governors. 

Under the customary procedure the governor delegates authority to one of 
his official family, usually the attorney general, to investigate the application 
for rendition. Thereafter, the governor alone has the authority to decide 
what he will do. Legally there is no way to force him to turn a criminal over 

^ See Chapter 10, “Citizenship as Participation in a Democracy,” and Chapter 26, “Oui 
C:i\il Liberties.” 
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to another state if he decides not to. Where governors have refused, it is 
usually because the criminal is also wanted for a crime in the state in which 
he was captured. Or it may be because the governor, supported by public 
opinion, has concluded that the other state’s definition of a crime is harsh 
and unreasonable compared with the law ol his own state, which may not 
even consider the act in question a crime. Various other reasons for refusal 
to return fleeing criminals have occasionally been given, with much heat and 
fanfare in certain celebrated cases. The governor may decide, for example, 
that as a matter of conscience he cannot surrender a fugitive because of what 
he regards as discrimination due to race, color, nationality, religion, social 
philosophy, or some other matter having to do with civil liberty and equal 
protection of the laws. 

Refusal to comply with requests for rendition, except where the criminal 
is wanted in the state in which he has taken refuge, naturally causes bad 
feeling between states and is likely to lead to retaliation. But we must 
remember that the criminal laws and mores of the people vary notably as 
between states. So long as comity works 99 per cent of the time, can we not 
afford to be tolerant with regard to the remainder? Standardization could be 
secured only by transferring authority from the states to the federal govern- 
ment. In such an event, uniformity in the rendition of criminals might be 
bought, but at a price high in terms of local sentiment and independence. 

Uniform State Laics 

Various attempts have been made to increase cooperation among the 
states by means of slate legislation. A development in the last half century 
or more that has contributed slightly to this end, and which could be made 
more useful, is the creation in 1889 of the National Conference of Com- 
missioners on Uniform State Laws. In that year the American Bar Associa- 
tion, seeking to reduce the divergencies in state legislation and to guard 
against federal overcentralization, initiated a cooperative movement that 
would encourage a degree of standardization in important fields of state 
governmental activity. The legislature of New York started the ball rolling 
in 1890 by providing for the appointment of commissioners to confer with 
corresponding groups in other states. Since 1892 these meetings have been 
held annually. Altogether, about one hundred bills have been drafted on 
various subjects, and approximately a quarter of the states have adopted one 
or more of them. Most of the interest has centered in the fields of business 
and finance in an effort to make business transactions easier through common 
legislative enactments. For example, the only proposal to be adopted uni- 
formly by all the states is the Uniform Negotiable Instruments Act, relating 
to bills of exchange, notes, and other forms of commercial paper that pass 
from hand to hand in business dealings. 

It is the consensus of those who have studied the records of this organiza- 
tion, however, that its accomplishments have not been particularly impres- 
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sive.-^ Three principal reasons have been suggested for the disappointing 
results to date: first, state legislators are generally not included on the 
commissions and hence do not always learn of the measures which are pro- 
posed; second, the sponsorship of the American Bar Association may dis- 
courage legislators who suspect the experts or who dislike the conservative 
nature of the sponsorship; and finally, the proposed laws may be so rigid 
as not always to fit the needs of special state situations, so that modifications 
are brought about which in the end defeat the purpose of uniformity. It is 
not too much to hope, however, that in time such handicaps may be 
overcome and that more in the way of state cooperation may be expected 
from this quarter. 

The Council of State Governments 

Uniform state laws have also been sponsored in recent years by the Council 
of State Governments, a semiofficial organization with headquarters in 
Chicago, which most of the state governments have now joined. It maintains 
a secretariat and deals with all aspects of state government. Allied with it 
are the Governors’ Conference, the American Legislators’ Conference, the 
National Association of Attorneys General, and the National Association of 
Secretaries of State. 

The Council of State Governments, an aggressive organization, has been 
successful in many fields. Its most notable accomplishments are uniform 
state laws controlling crime, studies of double taxation, and steps taken to 
eliminate state trade barriers. Since the association is entirely voluntary and 
possesses no compulsory power, progress is slow. The organization’s principal' 
virtue is to call attention to the importance of state government and to give 
those connected with it a feeling of professional pride. 

Interstate Compacts 

Turning again to constitutional provisions for interstate cooperation, we 
must note the oldest and potentially the most important: that which deals 
with interstate compacts. This provision, found in Article I, the legislative 
section of the Constitution, reads: “No state shall, without the consent of 
Congress . . . enter into any agreement or compact with another state, or 
with a foreign power.” The purpose of this provision was primarily negative. 
It sought to prevent the several states from allying with each other or with a 
foreign nation in order to weaken the power of the national government. 
On the positive side, however, this clause provides that interstate compacts 
may be entered into with the consent of Congress. What use has been made 
of this power? All told, up to 1944, Congress had approved approximately 
seventy-five compacts, although most of them have dealt with such relatively 

4 See W B. Graves. Umfoym State Action (Chapel Hill, N. C., 1934), Chap. 3; also 
G C S. Benson, The Nexv Centralization: A Study of Intergovernmental Relationships in 
the United States (New York, 1941) 
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unimportant matters as interstate bridges, boundary lines, the policing ot 
interstate streams, and the like. 

Nevertheless, in recent years more important problems have been attacked 
by the compact device. For example, an agreement between New York and 
New Jersey to develop the port of Greater New York through the Port ol 
New York Authorit) provides a joint body to deal in a unified fashion with 
railways, shi23ping, a\iation, bridges, tunnels, and other transportation. 
The Colorado River Compact was entered into by seven Western states in 
1928 to regulate the division of the wateis of one of that area s most imijor- 
tant sources of water and power. These have been the outstanding instances 
ot the use of the interstate com 2 :)act in the last 150 years. But even one of 
these, the Colorado River Compact, shows the essential weakness of the 
device. 11 every state involved does not voluntarily agree, the comj^act is 
inoperative. In this instance Arizona held out. She finally took her case to the 
Supreme Couit {A)izona Cahfoinia, 183 U. S. 423. 1931), where she was 
defeated. If it had not been for the determination of California, backed b\ 
the power of the lederal government, the Colorado River Compact might 
never have accomplished anything. 

By and large, therefore, the interstate compact must be regarded as poten- 
tially more promising than in practice it has proved. Various fields of 
economic activity, such as the conservation of petroleum resources and the 
control of various commodities, especially tobacco, have been dealt with by 
means of the compact device but none with outstanding success. Neverthe- 
less, in the field ot interstate cooperation we must not set our standards too 
high. There is no one solution, apparently; hence a variety ot measures must 
do what they can toward the final objective. With a proper understanding 
of their possibilities, interstate compacts might become more effective than 
they are at present. 

Interstate Cooper ation~an Evaluation 

Mention has been made of four provisions of the federal Constitution 
through which interstate cooperation is encouraged— full faith and credit, 
equal privileges and immunities, the interstate rendition of criminals, and 
interstate compacts— in addition to the efforts of the National Conference ot 
Commissioners on Uniform State Laws and the Council of State Govern- 
ments, with its affiliates, to further interstate cooperation through legislation 
and promotional activities. But the list has not been exhausted. Special 
commissions of many kinds are formed as needed to deal with particular 
questions arising between two or more states. In addition, in recent years 
state administrative officials have met frequently, often with encouraging 
results. Notable progress has been made in securing reciprocity among the 
states, especially in the licensing of professions and in tax legislation. 

Before the conclusion is reached that the picture of interstate cooperation 
as a whole is not particularly promising, several important factors should be 
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recalled: First, cooperation at the state level has never been emphasized as 
much as it is today. And second, almost every aspect of state government- 
including accounting, highway engineering, state police, and the like— is 
now included in some kind of national cooperative program. It is too early 
to say, therefore, that cooperation cannot be relied on to help solve the twin 
problems of overcentralization in Washington and lack of sufficient effective- 
ness at the state capitals. With public support, the favorable trends just 
noted can be made to go forward very rapidly. 

Although progress toward interstate cooperation is apparent on several 
fronts, however, there is a growing awareness that interstate trade barriers 
have become a problem requiring positive and effective attention. Discrimi- 
nations by particular states in favor of special groups residing within the 
state and against competing groups outside it have increased so much in 
recent years that the Council of State Governments and several other 
organizations have become deeply alarmed.® The Constitution prohibits the 
states from laying any impost or duties on imports or exports, but it does 
not specifically outlaw other forms of discrimination which the states may 
knowingly or unwittingly put on their statute books. Unless the particular 
state can be persuaded to desist, or unless interstate cooperation can be relied 
on to remove the discrimination. Congressional legislation seems to be the 
only remedy left. It is inevitable that support for such legislation should 
have increased over the past few years. 

FEDERAL-STATE RELATIONSHIPS 

Grants-m-Aidj Federal and State 

Cooperation is desirable in every form of intergovernmental relationship. 
One of the foremost of these is federal-state and state-local financial coopera- 
tion that takes the form of the grant-in-aid. The grant-in-aid is any form of 
subvention or matching of funds between the federal government and the 
states or between the federal government or the states and their subdivisions, 
which finances in whole or in part approved projects or activities. 

The device is of wide applicability and has ramifications not yet fully 
explored. Grants-in-aid are given by the federal government to the states, 
and by the states to their counties, cities, and other local subdivisions. 
Moreover, the federal government offers grants-in-aid directly to cities and 
to other local subdivisions of the state. It may therefore move in at least 
three channels: federal-state, state-local, and federal-local. But it could move 
in more channels as well because counties or other units may adopt this 
form of assistance. Furthermore, the purposes of the grant-in-aid are legion: 
highways, schools, housing, state militia, social service— there is seemingly 'no 
limit to what it may be used for. ^ 

s$ee the discussion in David Lynch, The Concentration of Economic Power (New 
Yoik, 1946), pp. 303-307. 
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The underlying theory of the grant-in-aid is a good one: policy determi- 
nation and fund raising at a particular level of government, with adminis- 
trative execution of the program at a lower level. The federal government is 
able to raise revenues more easily than the states, and the states can do this 
more easily than their local subdivisions. The grant-in-aid system provides 
needed standards of public services, to some extent redistributes resources 
among the states, stimulates the states to undertake new or expanded 
activities, and in some cases has helped to improve state administration. 
Since the work is actually done at a lower level of government, politically 
it offsets federal centralizing tendencies, and administratively it is efficient 
because it avoids congestion at the top. 

On the negative side, critics point to the fact that grant programs are 
largely unrelated and uncoordinated, that discretionary power and control 
over policy have been transferred from the states to the federal government 
in large areas of activity, that in an effort to match funds for a particular 
purpose the states may have to neglect other progi'ams equally important, 
and that the demand for grant-in-aid funds has been a factor in expanding 
the national system of taxation. It is also argued, sometimes with much 
truth, that conditions imposed by the federal government on the states 
before the latter may receive funds are constantly growing, both as to sub- 
stantive matters and also as affects procedures and administration. The 1939 
amendments to the Social Security Act, for example, specified how the state 
agencies were to be organized and how their personnel was to be chosen. 
Granting the validity of these criticisms, the grant-in-aid is still a better 
policy than that of allowing the federal government not only to determine 
policy but to execute it as well. 

The Commission on Organization of the Executive Branch of Govern- 
ment— often referred to as the Hoover Commission— studied these aspects 
of the grant-in-aid and made a number of recommendations, including the 
establishment of a federal agency to study and guide federal-state relations. 
It was urged that the activities of all governments be appraised to determine 
which could be most advantageously operated at each level, and which 
would need joint policy making, financing, and administration. It was sug- 
gested that the nation’s tax system— federal, state, and local— be revised so as 
to provide for each level of government sufficient tax resources to cover the 
functions for which each was responsible. 

The Development of Federal Aid 

Three stages in the development of federal aid to the states may be noted: 

Outright grants— no strings, 1785-1862. The gift of public lands to the 
states for school purposes started under the Articles of Confederation when 
in 1785 the old Congress determined that certain lands in the Northwest 
Territory should be set aside for school purposes. Then in 1802, when Ohio 
was admitted to the Union, the new Congress bestowed on her, for the 
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benefit of her schools, one section of land in each township, a precedent 
which was continued when new states were admitted thereafter. The 
procedure was to gi'ant one section in every township, and in time the 
number of sections was increased to two, three, four, and even more. But the 
system did not work well. The states sold their lands, the schools lost their 
heritage, and Congress was criticized for laxness. And sometimes the lands in 
question were neither sold nor used, and eventually the record was the only 
evidence of what their original purposes had been. 

Conditional grants, 1862-1911. With the passage of the first Morrill Act 
by Congress in 1862, the policy of financial grants to the states began to take 
a more definite form. This legislation set aside still more land from which 
the states derived income to finance ‘‘such branches of learning as related to 
agriculture and the mechanic arts/' This is the origin of the land-grant 
institutions, especially our state agricultural colleges and our state uni- 
versities. Funds were also available, sometimes in the form of an outright 
gift, for such work as roads, canals, and other public improvements. In 1890 
Congress passed the second Morrill Act, the turning point in federal assist- 
ance because Congress here stipulated that the states must receive a price 
for federal lands which could not be less than a certain minimum. The act 
also inaugurated the granting of annual sums for specific purposes. This 
general policy came to be known as the conditional grant and it worked 
rather well. There was less waste of birthrights and more was accomplished 
along the lines that Congress intended. 

Matching of funds, 1911 to the present. The third and present stage of the 
development began with the Weeks Act of 1911, which introduced the 
method by which federal grants must be matched by state funds, usually on 
a fifty-fifty basis. From many standpoints it represented an improvement 
over preceding legislation. Since 1911 the grants-in-aid have been in the form 
of Congressional appropriations. Highways and the national guard were 
among the first beneficiaries; forestry and other conservation projects have 
been favored. In recent years the principal expenditures have been for social 
security, agricultural extension, public works, unemployment relief, and 
vocational education. 

Federal aid has now become a major factor in the public economy. In 
1920, for example, federal grants-in-aid totaled some $42,000,000; ten years 
later they were $147,400,000, nearly four times as great. But it was in com- 
bating the depression of the 1930’s that federal expenditures for the grant- 
in-aid really soared: they amounted to $1,478,500,000 in 1940, an increase in 
a decade of better than 900 per cent. By 1944 the sum had declined to 
$1,141,000,000 and was divided among highways, public welfare, schools, 
health, employment security administration, and agriculture. But by 1948 
the total had climbed to $5,418,562,004, chiefly because of expanded pro- 
grams for agriculture, social security, postwar construction, and veterans.® 

6 Annual Report of the Secretary of the Treasury, fiscal year ended June 30, 1948, p. 609. 
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n 1948, approximately 40 per cent of all funds expended by local govern- 
lents and something like 15 per cent of those spent by state governments 
rere derived from grants-in-aid, and the trend was toward the further 
xpansion of the device. 

It should be remembered that these funds were matched by state funds. 
They did not include direct, or outright, grants of sums in which there was 
o quid pro quo. Nor did they include any part of the emergency reliet 
ppropriations to the states during the 1930*s. 

FEDERAL^LOCAL RELATIONSHIPS 

Jncle Sam, Municipal Banker 

While federal assistance to the states was increasing in scope and amounts 
n the 1930's, a significant new development was taking place at the munici- 
3al level. Since 1933 the United States government has dealt directly with 
he cities in important areas, particularly in making grants and loans for 
memployment rebel, public works, and housing. As a result. Uncle Sam is 
low sometimes referred to as the municipal banker. 

This development is full of possibilities ' Never before have the states 
3een by-passed in this manner. There is no constitutional provision for such 
direct dealings between the federal and local governments. Theoretical!}, 
the federal government should supply funds only to the states, which 
would then dole out portions of these amounts to the cities, counties, and 
other subdivisions. This method was adequate up to a point, but in time of 
emergency the extra step required by the state distribution of funds proved 
too cumbersome and was eliminated in the administration of many federal 
programs. The decade that began in 1933, therefore, saw a significant 
development in government operations, in terms of expenditures and 
personnel, which expanded relatively much more rapidly at the federal 
and municipal levels than at the state level. It looks as though necessity had 
created a new pattern, and as though the trend would continue. 

What were the reasons for this new federal-municipal entente, which 
short-circuited the state governments? In large part it was the desperate 
situation in which cities all over the country found themselves because of 
the depression of the 1930's. All city and local subdivisions of the state must 
operate under debt limitations imposed by the state legislature or contained 
in the state constitution. Therefore, when sources of municipal revenue 
evaporated because of the depression, and when borrowing was stopped by 
debt limitations, there was no alternative to municipal bankruptcy save 
federal grants for special purposes. Relief was one of these. Public works and 
housing projects were others. Sometimes the funds were supplied on a 
matching basis, sometimes as an outright gift. In other words, the federal 

'*■ Paul Betters, Federal Sej-tnees to Municipal Governments (New York, 1931), and 
Recent Federal-City Relations (Washington, D C„ 1936). 
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government began to apply to the cities the same policies of financial 
assistance that it had long applied to the states. But even these emergency 
measures were sometimes inadequate in the face of the great need for funds, 
and Congress was obliged to authorize the cities to adjust their outstanding 
obligations through the mediation of the federal district courts. This law, 
the Sumner-Wilcox Act, was declared unconstitutional by the Supreme 
Court (Ashton v. Cameron County Water Improvement District, 298 U. S. 
513) in 1936, but was re-enacted by Congress in a different form a year later 
and upheld by the Court. 

This new experience with federal assistance to the cities and other local 
subdivisions may portend a number of things of interest to us as students 
of American government. In the first place. Uncle Sam will probably con- 
tinue to act as municipal banker. As a corollary the cities may be able to 
evade a certain measure of state control by tapping federal financial resources 
directly. In addition, now that so large a percentage of our population is 
urban, the cities may be increasingly called on to act as the administrative 
agents of the federal government, especially in the field of public works. 

The bargaining position of the cities vis-a-vis the states therefore has been 
increased, because if they do not get what they need from the states the cities 
can turn to the federal government for substantial sums. The net effect over 
a period of time may be to reduce still further the influence of the states in 
the totality of governmental relationships in the nation. Federal centraliza- 
tion will not be appreciably increased, however, because, although control 
will remain at the top, the expenditure and the administration of these 
funds, as in the case of the grant-in-aid, are at a level nearer the people. 

The cities, like the states, have organized themselves into associations for 
their mutual interest and advancement. And, significantly, the headquarters 
of the organization which represents the largest cities, the United States 
Conference of Mayors, is located in Washington. Our beleaguered cities 
have become a federal pressure group of great effectiveness. Especially in the 
fields of housing, public works, and relief they have played a significant role, 
not only in securing funds but also in sponsoring legislation of various kinds 
from which the cities in particular stand to benefit. 

Direct Federal Aid to Counties and Local Governments 

What we have said about the new emphasis on federal-city relationships 
applies equally to the impact of the federal government on county and local 
administration. As a matter of fact, in some ways this alliance is older than 
that with the cities. 

The most significant part of the development has been in the area of 
agricultural assistance. The backbone of the federal agricultural program is 
the work of the county agent, who operates in every one of the nearly 3,000 
agi-icultural counties in the United States. Except for the postal service, it is 
the most complete coverage of the nation to be found in federal operations. 
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When during the depression years, therefore, an enormous expansion of the 
agricultural programs occurred— with the Department of Agriculture spend- 
ing some $1,500,000,000 a year— the grass-roots organization for the carrying 
out of these programs was already at hand. 

The Agricultural Adjustment Administration created in 1933 is probably 
the outstanding example to date, in any field, of federal-local joint action in 
dealing with a major governmental-economic problem.® Under the organiz- 
ing genius of the United States Department of Agriculture, three million 
cooperating farmers in 4,600 production control associations were partici- 
pating in wheat, cotton, corn-hog, and tobacco programs in 1934-1935, 
working through community, county, and state committees of farmers. In 
1935 a national referendum of four million farmers decided by a large 
majority in favor of continuing the production control program. By 1940 
the decentralized administration of the AAA was operating through 125,000 
committeemen, mostly at the community and county levels. There is no 
more dramatic iilustiation of federal-county teamwork, working with great 
smoothness and without the necessity of clearing through state administra- 
tive channels. 

Evaluation of the Direct FederaULocal Relationship 

Few federal programs do not directly affect either city or county-local 
governments in some way. In addition to the agricultural programs that are 
chiefly of interest to our county populations, for example, there are the road 
building, housing, relief, and other projects shared in common with the 
cities. In addition, the counties are often the recipients of federal funds lor 
old-age assistance, aid to dependent children, assistance to the blind, and 
public health work under the Federal Security Agency programs. Soil 
erosion control is carried on primarily through county and local units. 
Moreover, county agents, although usually appointed by the counties, are 
paid in part from federal funds, and hence sometimes consider the federal 
Department of Agriculture as a boss along with a state official. Rural electri- 
fication and other public-utility developments constitute additional areas in 
which the federal government has come to deal directly with county and 
local authorities, again short-circuiting the states. Perhaps the handwriting 
on the wall was clearest when the city of Cleveland created the office of 
Commissioner of Federal Relations. This precedent may become standard 
practice among our larger cities within a relatively short time. 

It is significant that even the strongest champions of states* rights are not 
particularly disturbed over this tendency oi the federal government to 
become banker to the cities, counties, and local subdivisions. If the functions 
themselves remain local, and if local administration and local policy-making 
are provided for, there is little to fear. Assuming that the work is going to 
be done anyway (which might not be true in all cases), and that the federal 

8 See Chapter 43, “The Problems of Aspl iculture.*’ 
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government can secure the financial resources more readily than the cities 
and counties (which is almost always true), then there is a real advantage in 
direct iederal-local dealings, even though the state governments are left out 
of the picture. 

GENERAL ASSESSMENT OF THE GRANT-IN-AID POLICY 

Wide use is now made of the grant-in-aid by both the federal and the state 
governments. The development in other countries, such as Great Britain and 
Canada, has followed the same general lines as our own. This in itself seems 
to indicate that the device has universal applicability and appeal. It is, in 
fact, one of those compromises that form the heart of democratic govern- 
ment. The grant-in-aid is the middle ground between heavy administrative 
burdens at the top and financial weakness at the base. 

In the United States, both state and federal governments have used the 
grant-in-aid for much the same purposes—roads, education, public works, 
conservation, military preparedness, public welfare, and social service. 
The power of the purse has doubtless increased the power and influence of 
both state and federal governments vis-a-vis the city, county, and local units, 
but these subdivisions are already so subordinated by legal and financial 
limitations that financial assistance could not make them any more depend- 
ent than they are, and such assistance does add to the effectiveness of their 
functions. 

The degree to which the grant-in-aid tends to centralize power depends’ 
on the manner in which the funds are administered. If the policies and 
standards which must be accepted by the beneficiary are rigid and inflexible, 
then standardization and loss of local freedoms will result. If the government 
granting the funds indulges in too much oversight and supervision, then 
centralization will certainly take place. If the power of the purse is used to 
force citizens to do things against their will, then a polite form of coercion is 
being exercised. But all of these disadvantages are matters of degree, and 
their effect may be so slight as to-be negligible. They are theoretical dangers, 
and none is necessarily a hazard in practice. Furthermore, if recognized, all 
may be guarded against in advance. 

What, then, is the ultimate verdict? It seems clear that the grant-in-aid has 
been a good thing. The independence of recipients has not been bought, as 
some once feared it might be. Federal and state inspectors have become in- 
creasingly skilled in diplomatic relations with city, county, and other local 
officials. The standards set up are generally minimum rather than ideal so 
that honest administrators have little difficulty in measuring up to them. 
The drastic penalty of stopping funds if agreements are not kept has seldom 
been invoked. 

Grants-in-aid have also helped to secure higher financial and personnel 
standards. The Social Security Administration, for example, requires the use 
of the merit system for employees in state social security programs, a require- 
ment that has raised the standard of state administrations generally. The 
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policy of matching funds, the fairest method of taxing the wealthiest states, 
also encourages economy in the planning and expenditure of funds. It 
cannot secure national uniformity, of course, and hence some people are 
impatient of this system of fund matching as too slow a method of social 
reform. That may be true, but we must not forget that social reform, demo- 
cratically arrived at, requires time for the education and persuasion of the 
people. Hence financial assistance, being persuasive rather than coercive, is 
in accord with that spirit. All things considered, therefore, we may confi- 
dently expect a growing and still more prominent future for the grant-in-aid 
program. 

And finally, the grant-in-aid is one of many ways in which intergovern- 
mental cooperation may be made a living reality. In the number of purposes 
to which it is suited, in the division of authority between ability to pay and 
ability to administer, and in its inherent flexibility in adjusting to new and 
unforeseen situations, the financial assistance programs, both federal and 
state, constitute a hopeful instrument for securing cooperative democracy . 

QUESTIONS 

1. What are the chief proposals that have been made looking to a 
strengthening or reorganization of the system of state governments? What 
is your own reaction to W. Y. Elliott’s suggestion? 

2. Explain three principles applicable to the allocation of functions h\ 
levels of government. 

3. Do you think federal centralization could be checked simply b} 
improving the efficiency of state government? If so, why has no more been 
done before this? 

4. What is meant by the full faith and credit clause and what are the 
principal rules of interpretation applicable thereto? 

5. Give five examples of intergovernmental cooperation. 

6. Define comity and give as many examples of it as you can. 

7. Explain the equal privileges and immunities clause of the Constitu- 
tion. 

8. What are the rules applicable to the interstate rendition of criminals? 
Should they be altered in any way? 

9. Estimate the effectiveness of attempts to. establish uniform state laws. 

10. What functions are performed by the Council of State Governments? 

11. Mention two books dealing with the subject of federalism. 

12. What was the importance of the case of Arizona v. Calif orniaf 

13. What is meant by a grant-in-aid? federal aid? What are the advantages 
and disadvantages of this system? What is meant by a conditional grant? 

14. Indicate the importance of the Morrill Acts and the Weeks Act. 
What have been the principal periods in the development of federal aid? 

15. Why is the federal government sometimes called municipal banker? 
What form does aid to counties and local governments take? Why was the 
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administrative experience of the AAA so significant from the standpoint of 

intergovernmental cooperation? 
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CHAPTER 9 


REGIONALISM— THE TENNESSEE 
VALLEY AUTHORITY 


In addition to the interstate and intergovernmental cooperative devices ex- 
plored in the preceding chapter, others have been developed to help meet 
the demands of growing complexity. As will be seen in this chapter, a new 
level of governmental coordination called regionalism is coming to the fore.^ 
Regionalism, in the governmental sense, is administration at an inter- 
mediate level between federal centralization and local decentralization which 
ignores state boundaries if the problem at hand requires it.^ 

In the United States, regionalism takes two principal forms. The first is 
the integrated planning and development of all or parts of an interstate 
area such as the Tennessee Valley watershed or the so-called dust bowl. The 
second is the integrated planning and development of a large metropolitan 
community such as New York or Chicago. In its broadest sense, regionalism 
comprehends such factors as geography; independent historical traditions; 
racial, ethnic, and religious peculiarities; and local economic and class 
interests. Regionalism is usually distinguished from mere sectionalism in 
that it involves a blending of local and national considerations, although it 
may also take into account purely sectional economic and class interests. 
Hence regionality is often termed subnationaliiy. 

The administration of particular public programs under the jurisdiction 
of a region rather than through the separate states in that area has a number 
of advantages. Most important, perhaps, it makes possible the direct treat- 
ment of all the different aspects of a complicated problem in an integrated 
manner. The region is the meeting place for local thinking coming up from 
the grass roots and national planning coming down from the federal gov- 
ernment, says Earle Draper in an article in Planning for America.^ “Re- 
gional planning,*’ he continues, “can integrate local thinking and national 
policies. . . .” Thus the federal government and the people are able to get 
together in the treatment of area-wide complexities without the necessity 
of the extra administrative step that would be required if the separate state 
governments were standing between them. In this manner the states become 
cooperating units instead of administrative bottlenecks. 


ton D^C ^^935)^ Resources Committee, Re^onal Factors in National Planning (Washing- 

2 For the various meanings of the term and its historical evolution, see the article on 
Regionalism, Encyclopedia of the Social Sciences, VII, 208-218. 

3 George B. Galloway and Associates, Planning for America (New York, 1941), p. 507. 

144 



REGION ALISM-THE TENNESSEE VALLEY AUTHORITY 1 45 

In several instances, notably the Tennessee Valley Authority, regionalism 
is already a matter of national and international attention. In 1944, for 
example, the International Labour Organisation published a book by 
Herman Finer entitled The T.V.A,: Lessons for International Application, 
In the first fifteen years of its existence the TVA was visited by three thou- 
sand foreigners and members of foreign governmental missions from most of 
the nations of the world, in addition to something like twenty million of our 
own people who went there to satisfy their curiosity and to see what man 
can do when he works in harmony with nature. 

Because of the success of the TVA, legislation was introduced in Congress 
in 1945 which, if adopted, would have created river development authorities 
similar to the TVA in half a dozen or more of the principal watersheds of 
the United States. Later in the Eightieth and the Eighty-first Congresses, 
President Truman urged the creation of a Missouri Valley Authority, an 
enlarged Columbia Valley Authority, and the St. Lawrence seaway. Regional 
developments have been proposed or are actually under way in many coun- 
tries of the world, including India, China, Peru, Israel, Puerto Rico, and. 
Australia, generally under the direction of a former member of the TVA 
staff. 

There are many interesting possibilities. A description of the TVA devel- 
opment will illustrate some of these, together with the advantages and 
potentialities of regionalism, 

THE TENNESSEE VALLEY AUTHORITY 

Congress passed the Norris Act^ creating the Tennessee Valley Authority in 
1933. Under this legislation, a new kind of governmental unit w^as to under- 
take the unified treatment of river control and the development of natural 
resources in the watershed of the Tennessee River and its tributaries. 

This is an area of approximately 40,000 square miles, about the size of 
England. Included are parts of seven states: Tennessee, Alabama, Georgia, 
Mississippi, Kentucky, North Carolina, and Virginia. The boundary limits 
were not rigidly fixed, but they were made as definite as possible for major 
purposes, such as dam construction, flood control, the prevention of soil ero- 
sion, the development of fertilizer plants and hydroelectric power, the im- 
provement of agriculture, and the conservation of forestry and other natural 
resources. In 1945 the area involved extended from Asheville, North 
Carolina, to the Mississippi River, and north and south from the Ohio River 
to the Gulf of Mexico. In this region, according to the 1940 census, lived 
4,500,000 people, mostly of English, Irish, Scotch, and German descent. 
About 10 per cent were Negroes. 

This region is overwhelmingly agricultural. Potentially one of the best 
grazing areas in the world because of soil and moisture, it had lost much of 
its original fertility. The Tennessee River drops rapidly, the rainfall is 

4 The Tennessee Valley Authority Act, approved May 18, 1933 (48 Stat. 58). 
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heavy. Most of the farms are on hills or sloping land and for generations had 
been planted to corn. In consequence, erosion had robbed the soil of much 
of its ability to provide the population with a decent level of subsistence. 
Floods took an annual toll in millions of dollars, not only in agricultural 
resources but also in urban developments along the river. As might be 
expected, the standard of nutrition was low and educational and cultural 
opportunities were meager. But at the same time the area had one of the 
highest rates of population increase in the country. 

As early as 1824 Congress and other federal agencies had shown concern 
over these problems and had made exhaustive studies of them. During 
World War I, the development of Muscle Shoals and its nitrate plants 
marked the first concrete steps to control and utilize the rampaging 
Tennessee River. Later, the government, after some indecision about turn- 
ing the project over to private interests, completed the Wilson Dam. Under 
the Norris Act, passed in 1933, Muscle Shoals became part of the Tennessee 
Valley Authority, the agency providing the unified treatment that alone 
seemed capable of checking waste of physical and human resources. 

The attempt to understand nature’s laws as they affect this area has led to 
the following analysis: River and soil erosion must be controlled, and as one 
means of control, dams must be built at strategic points in the river’s course. 
The hillsides, originally covered with trees and vegetation, must be taken 
out of open cultivation and replanted. Power generated by the dams can be 
used in the production of the fertilizer in which the region is rich. The 
husbanding of land resources and the diversification of agriculture will 
strengthen and maintain the agricultural economy. The electrical power 
may also be used for industrial development, thereby providing the region 
with a balanced economy. The increased agricultural and industrial wealth 
should improve the educational, governmental, and social level of the 
region and hence produce a better balance of all factors. 

The TV A Form of Government 

The governmental machinery set up in the Tennessee Valley is commonly 
referred to as a multipurpose authority. By '‘multipurpose” is meant the cor- 
relation of the several programs growing out of a single natural problem, in 
this case the control of the waters of a great river. 

By "authority” we mean a type of public administrative agency with 
special governmental powers. The term has become increasingly common in 
recent years. Thus, for example, we find the Port of New York Authority, 
which serves the world’s largest port; or the Columbia River Authority, 
which is a river development agency somewhat similar to, but much smaller 
than, the TVA. The new vocabulary is indicative of the new levels of 
government that call it forth. 

The TVA has corporate characteristics. As a matter of fact, the Norris Act 
refers to it throughout as "the Corporation,” and President Roosevelt 
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described it as a corporation “clothed with the power of government but 
possessed of the flexibility and initiative of a private enterprise.” The cor- 
poration is headed by a board of three full-time directors appointed by the 
President with the approval of the Senate. During the first two years of the 
board's existence the three directors divided the administrative work among 
them in the manner of the commission form of municipal government. But 
when this method of management led to conflicts over jurisdiction and 
policy it was superseded by the customary corporate system involving a 
separation between policy formation and administrative execution. A general 
manager of the TVA was appointed, and since then the corporation has 
operated with increased efficiency and with peace in the family.^ 

As a corporation, the TVA was granted power by Congress to issue bonds 
as a means of financing its own programs. This method had been used to the 
extent of about $65 million by 1949, of which $1 1 million had been retired. 
Borrowing has not been the chief method of financing, however, for Con- 
gress has appropriated the bulk of the funds. After the first fifteen years of 
operation, most of the dam construction— which is the most expensive part 
of the work— had been completed. There were nine main-stream dams and 
seventeen tributary reservoirs. The public's investment in the TVA by 1949 
was in the neighborhood of $820 million. Of this, approximately 58 per cent, 
or $480 million, showed on the books of the corporation as expenditures for 
power development. 

Summary of Accomplishments^ First Sixteen Years 

In addition to the twenty-seven dams and the $510 million power develop- 
ment, the TVA could cite the following accomplishments at the end of the 
first sixteen years of its operation: 

The flood problem had apparently been conquered. The waters of a heavy 
rain are impounded behind dams and released only gradually on orders 
from a central control office. In one operation, for example, a flood at 
Chattanooga which would have reached a crest of 44.3 feet, was reduced by 
more than 10 feet, saving the city some $13 million in damage. It has been 
estimated that except in abnormal years, average direct flood control benefits 
come to approximately $11 million annually. A navigable river channel, 630 
miles long, has been completed so that cities such as Knoxville have become, 
in effect, seaports. The Tennessee River now forms part of a system of nearly 
6,000 miles of 9-foot navigable channels, taking in all or portions of thirty 
states. In 1947, more than 2.8 million tons of freight were moved on the 
Tennessee, or three times as much as that moved in 1933. Ton-mileage, 
which reflects length of haul as well as tonnage, exceeded 427 million ton- 
miles in 1948, which was more than thirteen times the 1933 figure. Savings 
in transportation charges were estimated at $4 million in 1948. It is further 

5 For an interesting analysis, see C. Hartley Grattan, “A Hard Look at TVA," Harper^s 
Magazine^ CXCI (September, 1945), 206-215. 
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estimated that eventually some 7 million tons of freight a year will be hauled 
at a saving of approximately $9 million. Moreover, the freight moved has 
steadily increased in value; it consisted chiefly of wood products in 1933 but 
today includes such cargoes as petroleum, automobiles, grain, aluminum, 
fertilizer, coal, iron, and steel. 

Before the TVA was set up, the Tennessee Valley had the lowest per 
capita use of electricity of any region in the United States.® Ten years later 
it was second from the highest. The average use of electricity by private 
customers had been 17 per cent below the national average; at the end of the 
period it had increased 146 per cent, standing 77 per cent above the nation’s 
average household use, while the country as a whole showed an increase of 
only 15 per cent during the same time. By 1949 the average residential use of 
electricity for each consumer was 2,762 kilowatt-hours at an average cost of 
1.54 cents a kilowatt-hour, as compared with national averages of 1,625 
kilowatt-hours and 2.98 cents. Average residential use was more than four 
times greater than in 1932. Approximately 66 per cent of the region’s farms 
were electrified, in contrast to 3.5 per cent sixteen years ago. The sale of 
electrical appliances to households increased more rapidly than in any other 
part of the country. Major industries, such as aluminum, rayon, and atomic 
energy, have entered the area to take advantage of these resources. More 
than 2,100 manufacturing enterprises began operation in the valley between 
1933 and 1946, and the number of jobs increased by 123 per cent. 

But perhaps the most convincing evidence of greater prosi>erity is found 
in the fact that bank deposits increased 268 per cent between 1933 and 1949, 
compared to 1 12 per cent for the country as a whole; moreover, in the same 
period, retail sales went up by more than 400 per cent, an increase one third 
greater than that for the nation as a whole. 

By the end of the first decade there were 20,000 demonstration farms in 
the area embracing 3 million farm acres, and by 1950 the number had 
increased to 65,500. These were the lands of local farmers who had been 
chosen by their neighbors for this purpose. Cover crops which hold soil and 
water had replaced row crops on a million acres, a million acres of land had 
been terraced, pasture was increased by 800,000 acres. Livestock increased 
about 9 per cent, and although the number of dairy cattle remained about 
the same, milk production went up 22 per cent. Farm tenancy went down, 
meanwhile, by 38 per cent. The value of real estate went up, and so did 
productivity. 


THE INFLUENCE OF THE TVA 

From the standpoint of the effect of the TVA on the federal-state equi- 
librium, the interesting thing is that in practice the TVA has actually con- 
stituted a decentralizing influence. As its former chairman, David E. Lilien- 
thal, has said in TVA: Democracy on the March, the cornerstone of the 
6 David E. Lilienthal, TVA. Democracy on the March (New York, 1944), pp. 21-24. 
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board’s policy is that the TVA does as little as possible itself. Rather, it 
encourages the states, counties, and local governments to administer its 
various programs. The construction of the dams is the one exception to this 
rule. These were built by the TVA engineers themselves, but with a labor 
force that was predominantly local. At the peak of dam construction in 
1944, the TVA’s total pay roll reached the impressive figure of 40,000 
employees. After that, with major construction completed, it began a rapid 
decline. 

How does the TVA encourage decentralization and grass-roots democracy? 
The formula is simple: confine the authority’s activities to finance and plan- 
ning; encourage others to assist in this work and to do all of the actual 
administration. In other words, the TVA has deliberately confined itself to 
a skeleton organization. It produces the hydroelectric power but does not 
market it. The power is sold to and distributed by municipalities, coopera- 
tives, or private companies. The TVA is only the wholesaler. Even in its 
engineering work the TVA has relied heavily on state and federal agencies. 
Thus, for example, the President of the United States has several times 
instructed the ^Army Corps of Engineers to cooperate with it. The agricul- 
tural program, as has been said, is carried out almost wholly through exist- 
ing state, county, and local agencies. Much use has been made of farmer 
organizations for all purposes, including agricultural education and improve- 
ment, soil erosion control, and electrification. The TVA has not interfered 
in education but has given substantial encouragement and support to it. 
The same is true of other fields of government such as preventive medicine, 
sanitation, welfare work, libraries, housing, and the like. The TVA also 
carries on extensive research and encourages state and local authorities to 
make joint plans with it. But when it comes to the execution of the pro- 
grams, the authority wisely insists that existing governmental agencies shall 
carry the burden. By this means, duplication is avoided and local initiative 
and responsibility are strengthened. 

The assumption oi administrative responsibility by local governing units 
is made possible partly because the state and local governments have 
received increased revenues for essential public purposes as a result of the 
higher per capita incomes of their citizens. Then, too, the TVA pays 
substantial sums from its electricity operations to the state and local govern- 
ments in lieu of taxes. At the outset these sums were set at 5 per cent of the 
gross proceeds from the sale of power generated at any dams in Alabama and 
Tennessee. 

These payments, however, were made only to the states, with the result 
that the counties did not share in them. In addition, studies made by the 
TVA itself indicated that the tax payments of private utilities throughout 
the country averaged about 12i^ per cent ol gross utility revenues. For these 
reasons, therefore, the TVA changed its policy of payments in lieu of taxes 
and, instead of a fiat 5 per cent, the amount is now roughly equivalent to 
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the national average of the privately operated electricity companies." 
Furthermore, the minimum total amount must equal the two-year average of 
former property taxes when the properties were privately held, plus taxes 
which would otherwise have been available from land flooded for reservoir 
purposes. 

In 1943 the TVA’s payments in lieu of taxes amounted to $2 million. Tax 
payments by municipal and cooperative users of TVA power brought the 
total up to well over |4 million. Under the revised plan, too, payments are 
not confined to Tennessee and Alabama. In 1943, for example, 6 states and 
111 counties profited from TVA payments on account of electrical power. 

The Significance of the TVA to Government in General 

The TVA has been in existence long enough and has settled down into a 
sufficiently fixed pattern to allow certain assessments and speculations to be 
made with reasonable certainty. 

First, it is clear that geography is a sound basis on which to undertake 
certain governmental programs. Once the need has been determined, then 
the resulting program becomes a one-step-at-a-time procedure in which each 
part falls automatically into place. 

Second, a multipurpose regional authority such as the TVA may be 
introduced at a level between the states and the central government without 
complicating the total pattern of intergovernmental relationships so long as 
its powers are clearly defined and understood. Indeed, the TVA has helped 
to check federal centralization and has strengthened state and local gov- 
ernments. 

In addition, the corporate device has created new and higher standards of 
governmental performance in certain areas, particularly in the field of per- 
sonnel, where the record of the TVA is unsurpassed. 

And finally, a balanced economy, in which agricultural and industrial 
factors are blended, is an ideal consciously to be 'sought. The Tennessee 
Valley seems to be attaining that objective. 

In its possible bearing on the larger agricultural problem, the TVA is an 
exciting challenge. In 1800, nine out of ten of the people in the United 
States lived on farms. Now three out of four live in settled communities. 
There are still six million separate farms in this country, but only two thirds 
are operated by their owners. The single-family farm— basis of much that is 
best about America— is fighting for survival. Big farms have increased 40 per 
cent since 1930, while small farms have decreased 9 per cent. The hundred 
million acres of land in the United States which have been ruined by soil 
erosion largely account for a million marginal farms in all parts of the 
nation. Farming as a way of life is jeopardized by technology and the intro- 
duction of machine methods. The total farm income at best is about 9 per 


C. Heiman Pritchett, The Tennessee Valley Authority (Chapel Hill, N. C., 1943), p. 94. 
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cent of the national income, but one third of the children of the nation live 
in rural areas. 

Criticism of the TVA has come chiefly from the private utilities and their 
supporters, who find in it a threat to their business. In the first place, it is 
alleged that the TVA fails to pay its share of taxes, but, as we have seen, this 
is not now the case. Second, it is said that the TVA operates at a loss in order 
to provide cheap rates. This charge is equally inaccurate. The capital costs of 
the TVA are allocated among its different functions, on the basis of which 
the authority is making a profit which it returns to the federal Treasury in 
order eventually to liquidate the public investment in the power facilities of 
the program. 

In all valuation problems, of course, honest differences of opinion may 
arise, and the authorities will fail to agree. The field of public-utility 
regulation— on which the TVA impinges— is especially the subject of such 
disagreements.® 

OTHER REGIONAL DEVELOPMENTS 

The TVA, as has been suggested, is not alone in the use of the regional 
formula. The following examples are equally interesting, although for the 
most part they have not been as widely developed as the TVA: 

Pacific Northwest. One of the most promising areas of the continental 
United States is the Pacific Northwest, which includes the states of Washing- 
ton, Oregon, Montana, Idaho, and part of California. Two enormous dams 
have been built on the Columbia River for multipurpose activities: Bonne- 
ville and Grand Coulee. An atomic energy plant was located on the Colum- 
bia River during World War II. Thousands of acres of fertile but arid terri- 
tory are the potential beneficiaries of these new water and power resources. 
Electrical energy is available in great quantities. The beginnings of coordi- 
nation are found in a Columbia River Authority which, although much 
more limited at present than the TVA, has possibilities for wider use. In 
1949 President Truman recommended legislation coordinating and enlarg- 
ing the work of the federal government in this area. 

The Missouri River basin. The Missouri River is 2,430 miles long and, 
with its tributaries, flows through nine states. Flood control, navigation, 
irrigation, and power projects have been authorized in the valley, and Fort 
Peck Dam has been built. According to Morris L. Cooke, however, the rivers 
are largely uncontrolled, soils are washing, industrialization is all but absent, 
average income is low, and population is declining. The Army Corps of 
Engineers had been at work here for some time, and in 1948 the federal 
government sought a unified authority in the area and the establishment of a 
Missouri River Authority, but no action was taken at that time. 

s This subject is dealt with in Chapter 41, “Business and the Go\ eminent.” 

See also General Accounting Office, Audit of Tennessee Valley Authority for fiscal \eaT 
ended June 30, 1945. 
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The arid lands of the Pacific Southwest. The Colorado River Compact, 
entered into by the states of Colorado, Utah, Nevada, Wyoming, New 
Mexico, Ai'izona, and California, is another regional development with 
important potentialities. No part of the country is more dependent on water 
resources. Hundreds of thousands of acres of land, useless without water but 
richly fertile when irrigated, lie available to development. A start has been 
made in the construction of federal dams, including the great Hoover 
(formerly Boulder) Dam, Most of them have been built by the Bureau of 
Reclamation of the Department of the Interior. Electrical power possibilities 
are almost limitless. 

The dust bowl. In the prairies of Kansas, Nebraska, Oklahoma, Missouri, 
and Colorado, where the “plow that broke the plains" created a virtual 
desert following World War I, problems of similar magnitude await wise 
and farsighted solution. Marked progress has been made, although not in as 
coordinated a fashion as in several other regional projects. In large areas 
nature demands that there be grass where men mistakenly tried to establish 
corn and wheat, and here vegetation is the key. In other parts, water and 
new methods of tillage designed to check and prevent soil erosion and to 
restore fertility to the ground are required. State and local cooperation, with 
the assistance of federal and regional facilities under the leadership of the 
Soil Conservation Service, must continue the joint attack on the underlying 
geographical and agricultural problems in this area. 

The Port of New York Authority. An advantage of the regional device is 
its flexibility. It is adaptable to many uses and to many types of region. 
Agricultural areas are the chief but by no means the only claimants of its 
services. Thus, for example, the Port of New York Authority makes use of 
an ad hoc planning and development board consisting of experts in trans- 
portation. Like the TV A, also, it is called an authority. Unlike the TVA, 
however, the Port of New York Authority has but a single purpose: the 
coordination of transportation facilities in and around New York Harbor. 
Unlike TVA, also, it does not compensate its board members, relying instead 
on the active interest and participation of leaders in the transportation and 
business field. 

The Port of New York Authority resembles the TVA in that it issues 
bonds, handles its own finances, and enjoys a high degree of autonomy in 
the management of its own affairs. Another similarity is its close working 
relationships with federal departments and agencies, especially the Inter- 
state Commerce Commission, which, having jurisdiction over railways, is 
naturally concerned with the coordination of all transportation facilities in 
the world's largest port. 

Perhaps because of the resulting overlapping jurisdiction, however— and 
possibly also because of insufficient power— the Port of New York Authority 
has not particularly distinguished itself in planning and in the simplification 
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of procedures. Its principal contributions are in the building of mammoth 
bridges and tunnels for truck and passenger traffic. From these facilities it 
has made an excellent financial record, and by creating additional arteries 
of traffic it has helped to relieve the load on shipping and rails in and 
around the city of New York and the adjoining congested areas in New 
Jersey. 

The St. Lawrence seaway. Finally, an example of regionalism on an 
international basis is the proposed St. Lawrence seaway, which would make 
the St. Lawrence navigable for ocean-going shipping and would harness the 
river’s tremendous flow to generate electric power. Canada would be re- 
sponsible for something less than half the cost and would, of course, share in 
the administration of the project. 

Regionalism at the City Level 

The regional formula is also helpful in the solution of some of the metro- 
politan problems of our largest cities. When cities become so big that they 
burst their bounds and spill over into adjoining towns, villages, counties, 
and even states, a confusion of jurisdiction inevitably arises. The key 
elements of city living, including such services as transportation, police and 
fire protection, recreation facilities, and health and welfare activities of all 
kinds, cannot be adequately dealt with because the jurisdiction is not unified 
and so is not coterminous with the territorial extent of the problem. 

This is the condition of many of our largest cities today. Chicago, perhaps 
more than any other, suffers acutely under a limited jurisdiction. New York, 
with its borough type of organization, is better situated. What can a metro- 
politan area do about its problems of overgrowth? How can it consolidate 
and simplify its units of government, which in Chicago, for example, now 
amount to more than 800? The matter has been extensively studied by 
Charles E. Merriam of the University of Chicago. In his volume entitled 
The Government of the Metropolitan Region of Chicago Merriam suggests 
the possibility of creating a city-state enjoying an independence similar to 
that of the states. This was virtually the position occupied by New York in 
the administration of the Works Progress Administration program in the 
1930’s: the city was treated on an equal footing with the states. But such a 
scheme on a permanent basis does not seem politically feasible for Chicago 
at any near date. 

A possibility which seems more likely to succeed is the development of a 
metropolitan region around large cities by the absorption, consolidation, 
and simplification of overlapping jurisdictions, such as the adjoining towns 
and counties. This type of regionalism is particularly needed in any intelli- 
gent city planning. Those who live in the suburbs, for example, must be 
assured of adequate, unified, and economical transportation to and from 
the city. If neighboring communities refuse to relinquish their separate 
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identities, then by contractual arrangements such central services as trans- 
portation, police and fire protection, and sanitation might be extended to 
them. 

But the question is not a simple one, as Chicago, which has struggled with 
this problem for fifty years, has had reason to learn. Despite the slowness and 
the setbacks, however, metropolitan regionalism seems to hold some hope of 
successful achievement. 

City -County Consolidation 

Another possibility, city-county consolidation, has already been accom- 
plished in a lew notable cases, chief among which are Denver, San Francisco, 
and Philadelphia. Frequently the problem is complicated because “the 
city’' lies in more than one state. Paul Studenski, author of The Governmeiit 
of Metropolitan Areas of the United States, has pointed out that there are 
actually twenty-one instances in which metropolitan districts ignore state 
boundaries. The problem of Detroit extends into two countries because 
Canada is affected. Boston’s metropolitan consolidation would require the 
integration of the city proper with five surrounding counties. Los Angeles is 
more favorably situated than most because it is located in a single large 
county; hence, although its city limits already cover more area than any other 
city in the world, it still has room to expand. New York includes 5 major 
boroughs but it also spills over into 14 counties and 286 municipalities. 

The need for city-county consolidation cries out for bold and statesman- 
like attention. But it can be accomplished only through the action of the 
state legislature in each case. Unfortunately, as we have noted earlier, the 
rural delegations to the state legislatures are generally reluctant to extend 
the bailiwicks of the cities. Under these circumstances we must expect that 
much time and effort will be expended before the problems of the metro- 
politan region and city-county consolidation are satisfactorily settled. 

A GENERAL PLAN OF AREA SIMPLIFICATION 

We come now to a consideration of the over-all problem of duplicating and 
overlapping governmental subdivisions— a problem that affects many parts of 
the nation in addition to the large cities we have been discussing. 

How can more order and economy be introduced into the more than 
155,000 political subdivisions that comprise the ruling governmental struc- 
ture of the United States? One of the few attempts to suggest an answer has 
been made by William Anderson in his monograph entitled The Units of 
Government in the United States, For the present arrangement of 3,050 
counties, 16,000 municipalities, 19,000 townships, 108,000 school districts, 
and the rest, Anderson would substitute a more rational plan in which over- 
lappings would be eliminated so far as possible. He would create 350 city- 
county consolidations. He would reduce counties to approximately 2,000, 
although even this figure might be too great. The number of separate muni- 
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cipalities would be cut by about 1,000, to around 15,000 in all. And finally, 
there would be a consolidation of special districts with the abolition of 
special districts and townships where possible, the potentialities in this area 
being hard to gauge. This means that the number of levels ot government 
might also be reduced in some localities. 

Under this plan, according to Professor Anderson, four fifths of our citi- 
zens would live under the jurisdiction of only one local unit instead of under 
several, as is now so often the case. Only one fifth of the population, con- 
sisting of persons living in smaller incorporated places, would be subject to 
both county and township jurisdiction. 

It will doubtless be objected that this is a difficult scheme to put into effect. 
Admittedly so. But it is not impossible if people become sufficiently aware of 
the necessity of governmental simplification. 

QUESTIONS 

1. Regionalism requires an understanding of a variety of fields of knowl- 
edge; it is a great integrator. Read the National Resources Committee’s study 
on regionalism, or that of Howard W. Odum, and write an essay on 
“Regionalism and Social Problems.’* 

2. How do you define regionalism? What forms does it take? How does it 
differ from sectionalism? 

3. In your judgment, does regionalism tend to simplify or to complicate 
the problem of governmental organization and functioning? Is it a defense 
against too much centralization or does it encourage centralization? Give 
reasons for your answers. 

4. What are the world-wide implications of regionalism and especially 
of the kind represented by the TVA development? 

5. Do some independent study on one of the following: Missouri Valley 
Authority (proposed), Columbia River Authority, Port of New York Author- 
ity, the St. Lawrence seaway. Do you think the TVA type of development 
would be suitable in some sections of the country and not in others? Why 
or why not? Would you favor a Merrimac River Authority for New England? 

6. The National Resources Committee’s study on regionalism suggests 
that there are approximately a dozen regional “capitals” of the nation— like 
Boston and Denver. Can you name the rest? Would it be a good idea to have 
officially designated regional capitals in the United States? Is it a good idea 
to regionalize federal administration? 

7- Prepare a balance sheet of what you consider good and bad about the 
TVA development. For example, does it strengthen or weaken the system 
of private ownership in the United States? 

8. Do you favor multipurpose or single-purpose authorities? Give reasons 
for your answer. 

9. How many metropolitan regions are there in the United States? Has 
a satisfactory solution of the metropolitan problem been found? What is 
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your own suggestion? A city-state? City-county consolidation? Creation of 

special districts? Absorption of outlying communities? City-manager plan? 

10. On the basis of William Anderson’s suggested approach, analyze the 

problem of area simplification where you live or where you presently reside. 

Would you expect public opinion to be favorable to your plan? 
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PART FOUR 


THE PEOPLE AND 
THEIR GOVERNMENT 




CHAPTER 10 


CITIZENSHIP AS PARTICIPATION 
IN A DEMOCRACY 


Citizenship identifies us with our community, establishes our political loyal- 
ties, and carries with it the obligations to defend the country and to support 
it by the payment of taxes. But most important of all, citizenship provides 
the basis for taking part in government, tor helping to establish its policies 
and control its personnel— legislative, executive, and judicial. Widespread 
citizen interest and participation are the only guarantees of popular govern- 
ment; if they fail, then written constitutions, independent courts, bills ot 
rights, and all the other bulwarks of freedom must eventually prove inade- 
quate. To the degree that a government is narrowly controlled by the few, 
to that extent do individuals become subjects, with their duties exceeding 
their rights: but to the degree that government is broadly controlled, to that 
extent do individuals become participants or partners in it, with their rights 
and duties determined by themselves. 

Citizenship in Historical Perspective 

If we look back over history we find that citizenship was usually a minority 
privilege and hence highly prized. Less than half the adult male population 
of ancient Athens were admitted to citizenship. In Roman history the situ- 
ation was at first substantially the same, it was not until a.d. 212 that all 
free men in the empire were permitted to become citizens. 

Two factors have brought about the nearly universal citizenship that 
exists in the Western world today: the abolition of slavery, serfdom, and 
other forms of subjugation; and the division of the world into sovereign 
political states with fixed boundaries within which the inhabitants owe 
definite allegiances. When nomadism came largely to an end and debar- 
ments to citizenship were removed, there followed an enormous extension 
of citizenship rights, so that in countries like the United States and Great 
Britain citizenship is almost universal. 

Does citizenship mean as much to the possessor when it is universal as 
when it is monopolized by a minority? When they become universal, are the 
right to vote and dther opportunities for participation in the control of 
government as highly prized as they might be? Or is scarcity the necessary 
condition for sustained value? This last question calls attention to an ever- 
present problem ot representative government. We who have acquired the 
rights of American citizens by the fact ot our birth seem to appreciate them 
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less than many aliens who have lived under less democratic regimes and who 
must struggle to qualify lor what we take as a matter of course, 

LANDMARKS IN AMERICAN CITIZENSHIP 

Until the Civil War, citizenship in the United States was primarily state citi- 
zenship. Since the addition of the Fourteenth Amendment to the federal 
Constitution, citizenship has been both national and state. 

The Constitution as originally adopted referred to citizenship no less than 
seven times, but in no instance was the term defined. The presumption was 
that although citizenship could be both state and federal, state citizenship 
predominated. The Dred Scott case,^ decided shortly before the Civil War, 
seemed to confirm this view. In this historic instance, it will be recalled, the 
Supreme Court held that a native-born Negro who was taken into a “free” 
state could not thereby acquire citizenship and freedom. 

The adoption of the Fourteenth Amendment in 1868 superseded the Dred 
Scott decision and made United States citizenship paramount in all cases. 
According to this basic citizenship provision, “all persons born or naturalized 
in the United States and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside.” (Italics ours.) 

The Doctrines of Jus Soli and Jus Sanguinis 

Generally speaking, two theories of citizenship exist in the world today. 
The British follow the rule of jus soh, law of the soil or birth. This means 
that a person is a citizen of the country in which he is born. The other doc- 
trine, which is the Continental rule and traceable to Rome, holds that citi- 
zenship derives from the nationality of the parents; this is called jus 
sanguinis, law of the blood. Under this concept, no matter where a person is 
born, his citizenship remains that of his parents. In the United States, 
jus soli is the predominant rule, and all persons born in this country 
automatically become citizens thereof. But we also recognize jus sanguinis, 
in that children born abroad of American parents may also acquire Ameri- 
can citizenship. 

The Dred Scott decision jeopardized the dominant rule of jus soli, as did 
the dicta (words expressed by, but not part of the decision of, the Court) in 
the famous Slaughterhouse cases (16 Wallace 36. 1873), which were decided 
following the Civil War. Here the Supreme Court went out of its way to 
voice the opinion that a child born in the United States of parents who were 
citizens of a foreign state did not acquire American citizenship by birth 
because he was not subject to the jurisdiction of the United States. It began 
to look as though the rule of jus soli might be even further weakened, until 
the decision in the case of Wong Kim Ark firmly re-established its position. 

This case (169 U. S. 649. 1898)— which related to the citizenship of a son 
born in the United States of Chinese parents— was destined to become the 
1 Dred Scott v. Sanford (19 Howard 393. 1857), discussed above in Chapter 7. 
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leading case relating to citizenship. Wong Kim Ark had been born in San 
Francisco but was refused readmission to this country as a citizen on his 
return from a visit to China. His parents were not citizens and could never 
become so because of the provisions of the Chinese Exclusion Acts. How 
would the Supreme Court interpret the provisions of the Fourteenth Amend- 
ment? Was Wong Kim Ark a citizen of the United States even though his 
parents could never be naturalized? 

The Court decided that he was. The words “all persons born ... in the 
United States” mean exactly what they say— namely, “all” persons— so long 
as they are “subject to the jurisdiction” of the United States. How could a 
person born in the United States not be subject to the jurisdiction of the 
United States? The Court mentioned two possibilities: (1) children born 
of alien enemies in hostile occupation— something that we hope will never 
occur; and (2) children of diplomatic representatives of foreign states, who 
are held to share some of the sovereign immunities of their parents. 

The real importance of the Wong Kim Ark case, however, was to make it 
clear that no matter what a personas nationality, race, color, religion, or pre- 
vious condition of servitude, he automatically becomes a citizen of the 
United States so long as he is born in this country and is subject to its juris- 
diction.- 


LAND OF THE IMMIGRANTS 

The United States is an international government on a national scale. We 
have drawn our population from the four quarters of the earth. To the ex- 
tent that we have lived in national harmony and have prospered— both of 
which statements are largely true— our experience seems to indicate that all 
peoples of diverse races and languages may some day live in harmonious 
international relationships. Except for the Indians, everyone in the United 
States is an immigrant or the descendant of an immigrant. Although out- 
standing cases to the contrary may be cited, in general our characteristic 
attitude of tolerance and mutual adjustment in the relations between races 
is one of the best aspects of our American tradition. 

In 1950 the population of the United States came to more than 150 million 
people. Roughly classified according to the census of 1940, 12 per cent 
belong to the category of business, 75 per cent to labor, and 16 per cent to 
agriculture. 

Altogether, some 40 million have entered this country as immigrants, with 
30 million arriving in the nineteenth century alone. These 40 million im- 
migrants constitute the basic stock of our population, with those of us who 

2 Another exception to the rule of jus soli was abolished in 1924. Until that time, al- 
though born within the jurisdiction of the United States, the American Indians were 
granted citizenship, like any alien, only as a result of naturalization, and by 1924 at least 
a third of the Indian population of the country still lacked citizenship. In that year, how- 
ever, Congress granted full citizenship to all native-born Indians, and since then the Indiani 
have been both American citizens and wards of the federal government. 
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were born here being merely derivative. According to the 1940 census, half 
of us still have one or both parents who were born abroad. And yet ours is 
literally a country of “the vanishing alien.’' The number of aliens is now 
in the neighborhood of 9 million, or 6 per cent of the population, whereas 
twenty years ago it was 14 million. In our lifetime we may see the melting 
pot stop boiling, except for the few bubbles created by the annual trickle 
of restricted immigration allowed by law. 

The I'apidity of immigrant assimilation in this country has been remark- 
able. “They are all Americans,” says D. W. Brogan in The American Char- 
acter, America denationalizes quickly, he points out. “The American Pole is 
more like the American Finn than either is like a pure Pole or a pure Finn.” 
And yet this British writer emphasizes what we all know: culturally and 
politically, in some ways we are less unified than we were at the time of the 
Revolution, when the stock was more homogeneous and language and cus- 
toms were less diverse. Nevertheless, there is an American unity. It is a unity 
of ideas, a common belief in certain values. We believe in the dignity of man, 
the improvability of human nature under desirable conditions, freedom of 
opportunity, freedom to experiment and to be different, and the necessity of 
reconciling personal interest with the common interest. Here again we find 
a possible clue that may help to unify the world: unity of race is not neces- 
sary so long as there is unity of human values. 

Principal Stages of Immigration 

Five principal periods of immigration history may be noted: 

1789— 1891— a period of a century, from the first Congress to the imposition 
of the first restrictions on immigration with the adoption of the Chinese 
Exclusion Acts, 

At the time of the Revolution, the 3,000,000 people living in America 
were primarily from the British Isles and northern Europe, and they were 
strongly Protestant. In the nineteenth century, however, the Irish came in 
large numbers, as did the Germans, particularly after the ill-fated liberal 
revolutions of 1848. And finally, Chinese workmen were brought over in 
large numbers when the Western railroads were built. Because these people 
worked for a low wage and were seemingly a threat to American labor 
standards, the Chinese Exclusion Acts were passed. Organized labor was 
primarily responsible for securing restrictive immigration laws and for set- 
ting up federal machinery to administer them. 

1891-1917— a period during which immigration hit its peak, reaching a 
high mark of nearly 1,300,000 in 1907. This was follow^ed by another major 
influx, in 1913 and 1914, just before the outbreak of World War I. 

The preponderance of national origins shifted during this time from 
northern and western to southern and eastern Europe, increasing the Cath- 
olic influence in the United States. Moreover, unlike the earlier immigrants— 
especially the Germans— who settled in rural areas, the new immigrants 
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tended to congregate in the larger cities, providing a steady stream of new 
labor for industry but also raising many new problems of city government 
and welfare. 

1917— 1924— a relatively short period but significant from the standpoint of 
legislation. Modern immigration policy properly begins with the year 1917, 
when a drastic immigration restriction law was passed. Again because of the 
competition of immigrants who were content to work for low wages, organ- 
ized labor took an active part in seeking to impose controls. The new law 
established additional qualifications for admission to the United States, pro- 
vided for exclusion under certain circumstances, and invoked the severe 
power of deportation, authority which could be used retroactively in certain 
specified situations. 

Two other basic enactments, the quota law of 1921 and the national 
origins law of 1924, were also adopted. The 1917 legislation was merely 
restrictive; the 1921 and 1924 laws went further and became selective. 

The quota law ol 1921 provided that the various countries were to be 
allow^ed up to a certain number of immigrants each year on the basis of 
census data. The national origins legislation of 1924 set the total number of 
persons who might be admitted to the United States at a specific figure 
(153,879 as of 1945) and allowed each country a quota based on the propor- 
tion of its population to the white population of the United States as it 
stood in the census of 1920. Except tor the Philippine Islands, which were 
allowed only 50, no quota could be smaller than 100. Under this plan. 
Great Britain and Northern Ireland got 65,721, Germany 27,370, the Irish 
Free State (Eire) 17,853, and other nations considerably less— Poland 6,524 
and Italy 5,802, for example. In addition, the quotas are available only for 
persons who are admissible under specified rules and who are eligible to 
citizenship. 

1924-1940— a period between two world wars, during which immigration 
dropped off rapidly following the depression which began in 1929. For sev- 
eral years before World War II, the number of aliens deported, or who left 
the United States of their own accord, exceeded the number of those who 
came in under the quotas. This resulted in a net emigration over immigra- 
tion. Furthermore, naturalization was speeded up, contributing to the rapid 
assimilation of the foreign born. 

During this period, also, two important laws were passed. These were (1) 
the Alien Registration Act of 1940, which provided for a complete and man- 
datory census of aliens, and for legalizing the status of so-called hardship 
cases otherwise subject to deportation; and (2) the Nationality Act of 1940, 
which codified all law^ relating to naturalization and citizenship. It was be- 
cause of these enactments that the Immigration and Naturalization Service 
was in so favorable a position when the United States entered World War II 
and the service was entrusted with part of the administration of the enemy 
alien program. 
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1940 to the present— during World War II, both immigration and deporta- 
tions virtually came to a standstill. At the beginning of the war. Alien 
Enemy Hearing 'Boards— consisting primarily of lay members— were set up 
to hear cases to decide which aliens could be left at large and which should 
be kept in custody. A remarkable degree of fairness was secured in the con- 
duct of these hearings. Sabotage was limited to the vanishing point. The 
civil liberties of aliens were never more securely preserved in wartime than 
during this period. ^ America has reason to be proud of the loyalty of her 
millions of immigrant citizens and of the high standard of justice main- 
tained during the war. 

Also during this period the Chinese Exclusion Acts were modified by Con- 
gress to allow the admission of Chinese on a quota basis (105 each year) 
along with other eligible peoples. Later, in 1946, Congress authorized the 
admission into the United States of persons of races indigenous to India, up 
to 100 a year, and increased the quota for Filipinos from 50 a year to 100. 
In addition, since 1948, a number of displaced persons from Europe have 
been admitted to the United States under the auspices of the International 
Refugee Organization and in accordance with special regulations in their 
behalf. Subsequent legislation in 1950 provided for the admission of a total 
of 415,744 displaced persons from Europe and was expected to care for all 
but 20,000 persons so classified. 

Marriages between American service people and aliens during and follow- 
ing World War II caused Congress to legislate in favor of lowering the 
requirements in case the alien spouse wished to enter the United States. 
According to the act of December 28, 1945, as subsequently judicially inter- 
preted, all alien spouses or alien children of United States veterans serving 
in, or having an honorable discharge certificate from, the armed forces of 
, the United States during World War II, are regarded as nonquota im- 
migrants and are exempted from provisions excluding mental or physical 
defectives, and from certain documentary requirements, if application is 
made within three years of the date of the passage of the act. All other 
restrictions remain, however, including those of a racial nature, except that 
according to the act of July 22, 1947, “the alien spouse of an American 
citizen by marriage occurring before thirty days after the enactment of this 
act shall not be considered as inadmissible because of race, if otherwise 
admissible under this act.” 

New restrictions on immigration were imposed in 1950 as a result of the 
Internal Security Act, passed in September of that year over President 

3 For a criticism of our treatment of Japanese-Americans during World War II, however, 
see Eugene V. Rostow, “Our Worst Wartime Mistake,” Harper^s Magazine^ CXCI (Septem- 
ber, 1945), 193. 

In 1948 the federal courts restored citizenship, previously renounced at the Tule Lake 
segregation center, to some 2,700 Japanese-Americans, with the comment that the govern- 
ment had “committed error” in accepting “the greatest number” of these renunciations.— 
New York Times, April 30, 1948. 
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Truman's veto. According to this act, aliens are excluded from the United 
States who, at any time, ‘‘shall be or shall have been members ... of the 
Communist or other totalitarian party of any state of the United States or 
any foreign State or of any . . . branch or affiliate of any such organization or 
party." Literally interpreted, this seemed to bar any person who had ever 
lived under a one-party regime, and the Department of Justice found it 
necessary to relax the rule so that aliens with only “nominal membership" 
in totalitarian parties could be admitted at least on a temporary basis. The 
law also provided for the registration of Communist-action organizations 
and their “fronts," and for the apprehension and detention of Communists 
or others suspected of becoming spies or saboteurs in the event of war, in- 
cluding some 3,600 aliens who had previously been ordered deported but 
who were not acceptable in their countries of origin. A month after the law 
was passed President Truman appointed a Subversive Activities Control 
Board of five members whose duty it is to hold hearings in each case and 
decide whether the suspect in question shall be detained or released. Appeal 
from the decision of the Board is to the Supreme Court of the United States. 

The Future of Immigration 

During the past half century the United States has added to its population 
approximately 24,000,000 aliens— a remarkable total. What does the future 
hold? The trends indicate that the rate of population increase through im- 
migration will be nowhere near as rapid as in the past. In 1940, for example, 

144.000 aliens left the counti'y while only 70,000 out of a possible total of 

153.000 entered as immigrants for permanent residence. In this same year, 

18.000 deportation proceedings were undertaken, a large percentage of 
which, however, had to be postponed until after the war. A quarter of a 
million persons moved from alien status to citizenship via naturalization. 
Thus the alien portion of our population is diminishing. 

In the future, however, millions of homeless persons throughout the world 
will want to enter our country. Millions of others would eagerly move to the 
United States, where opportunities of all kinds are greater, if given the 
chance. What are the factors to be weighed in the balance? On the side of a 
liberal immigration policy is the fact that America still has plenty of room; 
opportunities in war-torn countries are not good; and there are many 
desirable immigrants who would come. On the other hand, we would not 
want additional workers and wage earners if another depression were to 
appear, because we would need the jobs for our own citizens; any large 
number of immigrants might have a depressing effect on wages; and before 
adding to their number we should thoroughly assimilate those who have 
come in recent years. 

These are the general arguments in this hotly contested issue. In recent 
years the prevailing temper of Congress has been exclusionist, and proposals 
have even been advanced to cut off new-seed immigration entirely. It seems. 
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therefore, that existing totals are not likely to be raised and may even be 
reduced. 

Some question exists as to whether national origin is a satisfactory basis 
on which to determine selective immigration- In fact, there can be no real 
selection under the present system. It is merely a perpetuation of percent- 
ages. Some of the British dominions have gone further than we in this 
matter, sending their immigration officials abroad to interview applicants 
at first hand. Under a positive program of this kind, they decide what par- 
ticular skilled groups are needed and then go out after those who qualify. 
If Canada, tor example, needs Dutch bulbgrowers to round out her agri- 
cultural economy, emphasis is at that point. Or Australia may require 
trained workers in the dyestuff industry. We might profitably take a cue 
from the experience of these nations. 

There are many difficult questions of national policy in the field of immi- 
gration. To what extent, for example, should we emphasize literacy and a 
knowledge of government? Some European countries make an understand- 
ing of their governmental system a rigid requirement for naturalization. 
And how can citizens be expected to participate actively in the operation of 
popular government unless they can read and write? 

In this country we have recognized the importance of trained citizens— 
somewhat belatedly, perhaps— and in the past few years have been carrying 
on a National Citizenship Education Program designed to improve the 
literacy of all aliens and to give them a knowledge of our governmental pur- 
poses and institutions. The program has done a great deal of good. But we 
now realize that such training is equally needed among our own native- 
born adults, and it is possible that it will be extended in that direction. 

Deportation is also a difficult question of public policy. Some of the 
grounds for deportation are illegal entry, criminality, prostitution, the like- 
lihood of becoming a public charge, and advocacy of anarchism or violent 
overthrow of the government. A majority of deportation cases involve entry 
without proper documents and inspections. 

There is no question that deportation is necessary if the gates are not to 
be thrown wide open; otherwise there would be no effective deterrent to 
illegal entry. But how far we should go in insisting upon deportation is often 
a difficult decision. When a man has lived in the United States for forty 
years, is married to an American wife and has four citizen children, should 
he be returned to a country he has not seen since childhood and whose 
language he cannot speak? Should we separate husband and wife, father 
and children, and leave a family without support? In thousands of such 
cases, under the law, deportation has been mandatory. 

The difficulty was partly corrected, however, under Title II of the Alien 
Registration Act of 1940, which provides that in deserving hardship cases— 
where the only offense is illegal entry and where other factors are favorable— 
the Attorney General may recommend to Congress that individuals be al- 
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lowed to remain with their families and to have their status rectified. Scores 
of such cases are laid before Congress annually; if that body does not act 
unfavorably, the recommendations have the force of law. 

The ten states which lead in the percentage of their alien population, in 
order, are New York, California, Pennsylvania, Massachusetts, Illinois, 
Michigan, New Jersey, Texas, Ohio, and Connecticut. Since the alien popu- 
lation has an important bearing on the composition and strength of Ameri- 
can political parties, it is a factor to be considered. 

SOME RULES REGARDING CITIZENSHIP 

The law of citizenship is complex, but a few guiding principles kept in mind 
will make it easier to understand: 

A child born outside the United States of parents who are American 
citizens may, by compliance with laws of Congress, secure his American 
citizenship even il he does not come to these shores immediately. 

On reaching the age of majority, a person may be admitted to Ameri- 
can citizenship even though his parents may have relinquished their 
American naturalization while the child was a minor in this country. This 
is the rule laid down in the case of Perkim v. Elg (807 U. S. 325. 1939). 

The inhabitants of annexed territories may be naturalized en bloc. 
This has been done, for example, with regard to the citizens of Alaska, 
Hawaii, and Puerto Rico. 

Dual citizenship is possible. Since 1922, for example, a woman may 
retain her American citizenship even though through marriage she auto- 
matically acquires the citizenship of her foreign husband. 

a\merican citizenship may be given up or lost by expatriation (this takes 
several forms) or, in the case of a naturalized citizen, by living in a foreign 
country for a longer period than that provided by law. Citizenship may also 
be taken away by court proceedings when it can be shown that a naturalized 
person was disloyal to the United States and failed to renounce his previous 
loyalty. This extreme penalty is vigilantly guarded by the courts. It was in- 
voked, however, in some of the Nazi Bund and other cases during World 
War II.4 

Naturalization Procedure 

The power to naturalize aliens, like the power to admit immigrants to the 
United States, is one of the express powers of Congress found in Article I, 
section 8, of the Constitution, where it is stated that Congress shall have the 
power to “establish an unilorm rule of naturalization.” The states are power- 
less in the field of naturalization. This was held as early as 1817 in one of 
Chief Justice Marshall's decisions (Chirac v. Chirac, 2 Wheaton 259), in 
which the Supreme Court held that the naturalization power is exclusively 
federal and not concurrent. 

4 See, for example, Baiimgattner v. United States (322 U. S 665. 1944). 
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There are two ways of acquiring citizenship in the United States, by birth 
or by naturalization. Naturalization, in turn, may be subdivided into group 
naturalization, naturalization by reason of service in the armed forces (pro- 
vided by Congressional action during World War II), or— the common 
method— individual naturalization. 

Group naturalization is sometimes called collective naturalization or natu- 
ralization en bloc. It consists of the admission, by act of Congress, of the 
entire body of inhabitants of a territory or dependency of the United States. 
The inhabitants of Louisiana, Florida, and the Virgin Islands were also 
naturalized in this manner. Annexation, however, does not automatically 
result in the granting of citizenship; it is a matter to be determined in each 
case by Congress. When the Philippines, Guam, and Puerto Rico were ac- 
quired after the Spanish- American War of 1898, for example, the treaty of 
peace specifically barred their inhabitants from American citizenship, a 
policy later modified by Congress.® Where citizenship is withheld, the in- 
habitants of ceded territories are designated “nationals” of the United States, 
in the eyes of international law, but they are nonetheless entitled to the 
diplomatic protection and immunities of citizens. 

There had been rudimentary legislation regarding naturalization as early 
as 1790, but the basic act relating to individual naturalization was passed by 
Congress in 1906. Under the provisions of this law, naturalization procedure 
was seemingly entrusted almost wholly to the court system of the country. 
Increasingly in recent years, however, it has become an administrative pro- 
cedure, with a court of competent jurisdiction merely approving or rejecting 
the recommendations of an official of the Immigration and Naturalization 
Service. The revised system has worked well, on the whole, because it saves 
the time of the courts, makes a more thorough investigation possible, and 
provides an opportunity to prepare candidates for admission to citizenship 
by instruction, if necessary, in the language and in citizenship. The final 
decision is made by the courts, however; hence the judiciary acts as a check 
on the administrative procedure. 

In the series of steps involved in the naturalization process, the alien must 
first prove that he has been legally admitted to the United States and that he 
has resided here the requisite length of time. He must then give certain assur- 
ances in his petition for naturalization, among them a statement that he 
intends to remain permanently in the United States and that he supports 
our form of government. 

Next, a hearing is held before the naturalization examiner, and two wit- 
nesses who know the petitioner must appear in his behalf. Following this, an 
investigation is made into the alien's loyalty, character, and the like. He 
must also be able to pass the loyalty and citizenship requirements, the latter 
consisting of a knowledge of our form of government and its operation. 

5 The legal status of territories and dependencies is dealt with in Chapter 37, “Foreign 
Policy and Its Administration.” 
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If the applicant satisfies the Immigration and Naturalization Service on all 
these scores, he appears before the court with the examiner and receives his 
final papers. At this time he may be questioned further by the judge, al- 
though this procedure is now uncommon. Usually petitioners are given the 
oath of allegiance in groups and with appropriate ceremonies.*^ 



1900 1910 1920 1930 1940 1950 I960 1970 1980 1990 2000 

TREND OF THE TOTAL POPULATION 


Actual 1900 to 1940, estimated 1950 to 2000, under alternative assumptions of fertility 
and mortality. 


If, before his appearance in court, the alien fails to satisfy the naturaliza- 
tion officials as to his lawful admission, residence, loyalty, morals, or literacy, 
he must meet these requirements even if it involves additional time. In the 
case of an alien married to a citizen, the procedure is somewhat shortened. 
Until 1946 some groups remained ineligible to naturalization because they 
did not qualify as ‘‘xvhite Caucasians,'’ which meant that most Asiatics were 
barred. Today, however, the Chinese, persons of races indigenous to India, 
and Filipinos may apply for naturalization, 

6 For more detailed information regarding naturalization requiiements, consult Luella 
Gettys, The Law of Citizenship in the United States (Chicago, 1934), Chaps. 3, 4, and 6. 
On the reforms of recent yeats, see Marshall E. Dimock, “Administrative Standaids foi 
Improving Naturalization Procedure,” American Political Science Review, XXXVII (Feb- 
ruaiy, 1943), 81-90. 
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THE POPULATION PROSPECT IN AMERICA 

The population of the United States, now more than 150,000,000, makes 
this country one of the largest in the world. Only China, India, and the 
Union of Soviet Socialist Republics are larger. However, the average density 
of our population a square mile— 49.8 in 1950— is considerably below that of 
many countries, especially those with smaller land surfaces. Moreover, the 
rate of our population growth is slowing down. In the period of rapid 
expansion due to immigration, 1900—1920 (with peaks in 1907 and 1914), 
the increase was 21 per cent; from 1920 to 1930 it was 16 per cent; whereas 
from 1930 to 1940 it was only 7 per cent. The explanation of this trend is 
found in a declining birth rate as well as in restricted immigration. Despite 
an upswing that began during the war in 1941, and which has been main- 
tained, population experts expect the trend toward a slowing increase to 
continue— unless, of course, our immigration policy is much liberalized or 
an unexpected rise occurs in the birth rate, neither of which is likely. By 
1990 the population may be stabilized at around 180,000,000; after that, if 
the apparent course is continued, it will probably begin to decline. 

If our population becomes stabilized and our average incomes and educa- 
tional opportunities are increased, then the American citizen may attain a 
higher level of political and cultural development. Knowledge and educa- 
tion are basic to a wider participation in government and to universal 
opportunities for officeholding by all segments of the population. It is only 
by greater citizen participation that we may safeguard and strengthen our 
American traditions of equality, liberty, and regard for the common man. 

QUESTIONS 

1. What have been the principal periods in the development of the law 
of citizenship in the United States? Explain the significance of the 
Fourteenth Amendment to the federal Constitution in regard to citizenship. 
How does citizenship in America today differ from citizenship in early 
cultures? 

2. Explain the importance of the Wong Kim Ark case and be prepared 
to identify the Dred Scott, Slaughterhouse, and Elg decisions. 

3. What is the difference between jus soli and jus sanguimsf Is dual 
citizenship possible in the United States? Do American women who marry 
foreigners automatically lose their American citizenship? How may a child 
of American citizens living abroad acquire American citizenship? 

4. What have been the five periods in the development of immigration 
law and policy in the United States? 

5. Identify the importance of the following dates in the unfolding of 
immigration and naturalization law: 1917, 1921, 1924, and 1940. 

6. Prepare a report on the treatment of Japanese- Americans during 
World War II, evaluating the pros and cons of the policy involved. 
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7. What has been American immigration policy since the outbreak of 

World War II? From how large a part of the world are various races and 

peoples now barred Irom American citizenship? 

8. Summarize the principal rules relating to citizenship. 

9. What is meant by national origins? Do you favor the policy? Why or 

why not? 

10. Outline the various steps involved in naturalization procedure. 

11. Write a two-page essay on “Population Prospects of the United 

States.'' 
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CHAPTER 11 


PUBLIC OPINION AND PROPAGANDA 


The study of public opinion deals with people’s attitudes toward any issue 
of the day when the people involved are members of the same social group. ^ 
Thus public opinion is a central area of political science and especially ,of 
democratic government. So important is the concept that popular govern- 
ment is sometimes spoken of as government by public opinion. 

Propaganda is closely related to public opinion in that propaganda is 
one of the tools by which public opinion is molded. Propaganda may be 
defined as the manipulation of words and symbols in an effort to shape the 
thinking and actions of groups and individuals to predetermined ends. The 
methods employed may deviate from those in education and a strict regard 
for truth may be lacking. ^ 

Both public opinion and propaganda are hard to define to the satisfaction 
of everyone and both raise many problems of analysis. In recent years, how- 
ever, much progress has been made and hence there is promise that so- 
cial science may be systematically developed and popular government 
strengthened at an important juncture for both of them. 

THE IMPORTANCE OF PUBLIC OPINION 

The study of public opinion appeals to a broad range of disciplines in 
addition to political science. A large part of the analytical and experimental 
work in the field has been done by social psychologists,^ sociologists, and 
anthropologists,^ and the results are eagerly seized and put to work by 
schools of journalism and speech. Big industries, such as advertising, radio, 
television, motion pictures, and the press, rely heavily on the findings in 
this field so that for industry, as well as for political science and government, 
public opinion is a highly practical study in addition to being a theoretical 
one. 

The scholarly study of public opinion has long engaged the attention of 
a large number of political scientists. Following the pioneer efforts of 
A. Lawrence Lowell, James Bryce, Walter Lippmann, and Graham Wallas, a 
younger group of political scientists has continued to push back the frontiers. 

1 Leonard W. Doob, Public Opinion and Propaganda fNew York, 1948), p, 35. 

'■i Ibid,, p. 240. Cf. F. C. Irion, Public Opinion and Propaganda (New York, 1950), p. 731. 

3 For example, see the bibliography in Doob. op. cit., pp. 559-586. 

4 R. M. Maciver and Charles H. Page, Society: An Introductory Analysis (New York, 
1949), pp. 35 fE. See also the monumental study by C. I. Hovland and Other’s, Experiments 
on Mass Communication (Princeton, N. J., 1949). 
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Among these men are Harold Lasswell, Peter Odegard, Harold Gosnell, 
Harivood Childs, J. W. Albig, Paul Lazarsteld, and F. C. Irion-a list that 
is by no means complete. Leonard W. Doob, a social psychologist who is 
also an authority in this field, chooses the areas of politics, business, and 
war to illustrate his analytical treatment of public opinion and propaganda, ■> 
indicating the importance he attaches to at least two fields that are of 
primary concern to political scientists. 

Public opinion is involved in every phase and process of government, 
because like government, it is concerned with motivations, issues, and 
satisfactions.® Not to labor the point, one need merely mention the ends 
of the state, the motivations of pressure groups, the platforms of political 
parties, the issues arising in legislatures, the trimming and hauling of 
executives and administrators, the influence of election returns on judicial 
behavior, the forces that shape foreign policy, and the competitions between 
government and business for public favor and support, to make it obvious 
that public opinion, like law and established institutional observances, is a 
universal of government. 

Public opinion is more important in a democracy than in other forms 
of government because the people are not only the customers of govern- 
ment; they are also participants in the control and direction of government. 
Hence in a very real sense any failure of public opinion in a democracy is 
a failure of the political process itself. In stating this important principle, 
however, it should not be forgotten that public opinion operates under any 
form of government including tyrannies and dictatorships. Machiavelli, in 
his advice to princes, counseled a healthy respect for mass opinion. Doob 
remarks that in bodi the words and the deeds of every tyrant is revealed a 
recognition, grudging but at least respectful, of public opinion.*^ A ruling 
elite may consider the populace stupid and lethargic, but the rulers 
jeopardize their own power if they show their contempt or if they fail to 
cultivate in themselves safe limits of tolerance. The state of public opinion 
is therefore a thermometer in at least two ways: it tells whether the people 
are able to rule themselves and it reveals their attitudes toward their 
rulers. 

Public Opinion More Closely Examined 

No one seriously doubts the importance of public opinion. The real ques- 
tions are: What is it? How does it operate? How is it measured? Because 
it is easy to become mired in semantic difficulties, probably there is no con- 
cept of political science that requires more careful and practical analysis 
than public opinion. 

At the outset it is necessary to decide what one thinks about human moti- 

5 Doob, op. cit., p. iii. 

6 Ibid., pp. 14-35, dealing with stimulus, drives, habit, and attitude. 

7 Ibid., p. 200. 
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vation. Are. our wants instincts? It used to be thought so, but in late years 
psychologists have dropped this ambiguous word from their vocabulary. 
Are there such things, then, as “drives”? This term is also going out ol 
common use. Then what is left? The answer is that the approach to a 
realistic concept of public opinion stems from the term “attitude.” An 
attitude is the “socially significant, internal response that people habitually 
make to stimuli.”® It is the way a person learns to respond to stimuli in 
consequence of past experience, calculations of past rewards and punish- 
ments. But before they have relevance for the student of public opinion, 
these attitudes must be socially significant. 

Public opinion, therefore, is the attitude adopted by the people of a 
particular group at any given time and place, and on any issue that is 
socially (not merely individually) significant. Conflict is usually present 
because issues involve alternatives and competitions. Attitudes may be 
latent or active, enduring or momentary. But they cannot be stimulated 
unless there is already something there in the form of a conditioning which 
can be quickened. The sequence is something like this: 


conditioning 

— > 

attitude 

B 

issue 

1 

advocacy j 

1 

decision 


Conditioning is a combination of inherent and environmental factors; even 
after an attitude has been stimulated, it may, of course, never reach the 
stage of advocacy or decision. Activation depends on factors such as con- 
flict, anxiety, and frustration. Doob counsels his readers against expecting 
too much in the way of tested “laws” in the present state of knowledge but 
tentatively suggests four principles relating to how latent attitudes become 
activated, what steps may be taken to diminish conflict, under what con- 
ditions public opinion requires conformity, and what factors cause internal 
opinion to become externalized.® As sociologist Robert M. Maciver points 
out, for the immediate purposes of a consideration of public opinion, the 
detailed and elaborate formulations of the psychologists are less relevant 
than an understanding of the general theory.^® 

To define public opinion in terms of attitudes is to escape a bewildering 
and largely futile inquiry into the question of whether “opinion” is 
“primarily” rational or nonrational. The question is interesting but un- 
answerable. For the present purpose it is enough to state that knowledge, 
in the sense of knowing as much as possible about issues of public policy, 
should be cultivated in a democracy if such issues are to be decided wisely. 
The same short cut may also be used with reference to the ambiguous term 
“public.” Thus one can start with the simple statement that any group 


8 ibid.y p. 35. 

8 Ibid., pp. 87-88. See also his general summary, pp. 542-543. 

18 Maciver and Page, op, cit., p. 36. See their discussion of tvpes of human motivation 
immediately following. 
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expressing an attitude becomes a public that is significant from the stand- 
point of the present inquiry. There is, of course, no such thing as public 
opinion in the singular because all opinions are confined to particular 
publics, each of which corresponds to a group. The use of this short cut does 
not suggest that semantic, philosophical, and psychological explorations of 
conceptual matters are unavailing; it simply means that it should be possible 
to be fairly simple about them and still be accurate. 

How Public Opinion Operates 

The issues and problems arising out of the study of public opinion are 
so far-reaching that they will be dealt with from time to time throughout the 
remainder of the book. All that is needed at this point, therefore, is a 
sufficiently adequate comprehension of the concept of public opinion on 
which to base a more complete understanding. 

To begin with, probably no area of community life produces problems 
of opinion making as complex as those which occur in politics and govern- 
ment. Where does the citizen get the attitudes that influence him as a voter? 
From his heredity and from the environment into which he is born. What 
kinds of attitudes are politically significant? Almost every conceivable kind, 
because government touches nearly every aspect of social life and raises 
almost every type of issue. Do most people have clear-cut attitudes on all 
these issues? No, as a rule they do not; so many conflicting influences pour 
in on them that it is hard for them to make up their minds. People are the 
products of their total culture, a term that may be defined as all the habits 
shared by adults in varying degree, enabling them to adjust to their environ- 
ment and to each other, and which children acquire from their parents and 
from others about them.^^ Dollard even goes so far as to state that on 

the basis of only a few assumptions, it is possible to predict an important 
segment of an individuaPs future behavior even before his birth .^2 This 
does not mean that the unexpected never happens, because it does, and 
frequently; but apparently it does mean that if enough were known about 
human attitudes and stimuli it would be possible to foresee the unexpected 
as well as the stereotyped behavior of people in groups. 

Ordinarily, in an analysis of any situation in which public opinion is a 
factor, three questions are pertinent: What group is involved? What issue? 
And why do people respond as they do? The field of political science offers 
many daily examples to which this technique may be applied. Thus when 
President Truman announced in 1950 that the United States would oppose 
military aggression in Korea, the men of military age, the relatives of these 
men, the members of Congress, the businessmen who might have to convert 
to wartime production, the labor unions who might be under pressure of 
public opinion to give no-strike pledges, the farmers who might find a 


11 Doob, op. cit., p. 49. 

12 John Dollard, Crite'tia for the Life History (New Haven, 1935), pp. 14-15. 
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wider market for their crops, the Wall Street operators who speculate on 
future profits, the advocates of world federalism— all of these and many 
more organized groups began to reflect attitudes toward the President’s 
decision. Their attitudes differed in some respects; hence, as invariably 
happens, the total public opinion was a composite rather than a clear, single 
substance. 

What did these so-called publics think about? A variety of things: the 
possible loss of loved ones, fear of the atomic bomb, their patriotic duty, 
trends in earnings, the dangers of increased governmental controls, elimina- 
tion of the prospect of economic depression, the possible strengthening of 
the United Nations, anxiety about the danger of full-scale war, a vague 
speculation about the impact of war on the free enterprise system, and 
eventual world peace. In other words, when attitudes are stimulated by 
issues, the reaction tends to proceed from the immediate interest of the 
individual to those that are more remote, from those that are earthy to 
those that involve a higher level of abstraction. There are currents and 
crosscurrents of opinion in individuals and in groups as well as in society 
as a whole. Just as human motivation is complex, so also public opinion 
and decision making must be expected to be complex. 

Even on a question as mundane as '‘Does coffee cost too much?” the same 
factors are seen to operate. Housewives want lower prices. Merchants other 
than grocers are inclined to sympathize with high prices, but as consumers 
who pay the monthly food bill they complain about them. Labor generally 
favors lower food costs but not if it means lower wages. Farmers want 
cheaper coffee but higher prices for their own products. Congressmen sus- 
pect that a coffee cartel is artificially elevating the price of coffee and suggest 
an investigation, but congressmen who come from seaports where coffee 
houses are located find themselves lukewarm or hostile to the proposal. Here 
again, public opinion is a composite growing out of conflict and the com- 
plex weighing of opposing considerations. 

Thus public opinion is usually a compromise. As in the Korean illustra- 
tion, there will be common elements like patriotism, but there will also be 
much that conflicts, so that the end result must be a balancing of factors. 
Government, more than any other major institution, also involves com- 
promise, in a democracy more so than in any other form of government. 
For example, the people as a whole do not formulate party platforms or 
pick rival candidates; their interest groups and party organizations do this 
for them, through compromise, and all the public can do is vote on the 
issues and candidates that are presented to them. Nevertheless, the elected 
representative knows that how he conducts himself during his term of 
service will leave an indelible record, and that when the time comes for 
re-election, it is the public opinion of his constituency that will determine 
his victory or defeat. This opinion will form gradually while the representa- 
tive is in office, depending on vague impressions the voters get of how well 
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or poorly he is doing. The representative can hope to modify this opinion 
at home but he cannot completely change it once it has begun to take shape. 

Even in the conduct of foreign policy—a highly specialized area in which 
public opinion cannot always be followed by the President and his Secretary 
of State because the public cannot always be given all the facts— public 
opinion plays a powerful role. Sometimes it saves the government from 
costly errors, but sometimes it causes public officials to act in a weak and 
vacillating manner when a stronger policy might have been more successful. 
*'One of the principal sources of insecurity in the present world,’' says Doob, 
“results from the fact that people in general do not know or cannot deduce 
with any degree of certainty either the ultimate or immediate objectives of 
many nations’ foreign policies.’’^^ The result in government is the same as 
ill the individual; uncertainty causes anxiety and fear which in turn are 
expressed in the form of irrational behavior. 

Measuring Public Opinion 

One of the characteristics of a scientific method is its ability to measure 
activity and to predict behavior, and in these respects the students of public 
opinion have made a considerable advance in recent years. Since public 
opinion polls and their reliability as applied to the outcome of elections 
are dealt with in a later chapter,^^ the object here will be merely to relate 
the value of opinion testing to political science as a whole. 

Why try to measure public opinion? For two reasons, principally: first, 
measurement enables social scientists to test their hypotheses; and second, 
it is invaluable in determining what people want. In this second use, the 
results of measurement are an aid not only to lawmakers and administra- 
tors but also to businessmen, farmers, and labor leaders. In fact, new and 
important uses are constantly being discovered and with results that are 
socially important. Do you want to know why strikes occur, what the man 
in the street thinks about bigness and monopoly, why juvenile delinquency 
increases, or what farmers think of crop controls? If you prepare accurate 
tools and procedures and manage the inquiry skillfully and honestly, you 
should be able to secure results that will stand the test of experience. There 
are many pitfalls, however, and the best experts in this field agree that “the 
use of any kind of measuring instrument involves some error or at least the 
possibility of error.”^® 

Nevertheless, with care and insight a fair degree of accuracy can be 
achieved. During World War II a team of social scientists studied the atti- 
tudes of men in the armed forces, publishing four thick volumes of results 
under the title The American Soldier . These studies, coming after others 
similarly co mprehensive and definitive, seem to justify the claim that it is 

13 Doob, op. cit., p. 221. 

14 Chapter 14. 

15 Doob, op. cit., p. 91. 

13 Volumes III and IV, dealing with communication and measurement, are especially 
useful to instructors and students in social science. 
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possible to dissect the mysteries of individual and group attitudes in con- 
siderable detail and with considerable accuracy and understanding, if the 
job is expert and thorough.^" If the basic attitudes of a particular group can 
be discovered, then it should be possible to predict reactions to new situ- 
ations. 

It should be remembered, of course, that public opinion polls are not 
primarily an educational device, although they may serve that purpose also. 
They are simply a measuring technique and, as such, can be adapted to all 
kinds of ends, those of the propagandist included.^s 

MEDIUMS OF COMMUNICATION 

Latent public opinion, as we have seen, is the product of many factors, 
including the home, the church, and all the other institutions of society. 
Active public opinion, on the other hand, tends in this scientific age to be 
molded primarily by the dominant mediums of mass communication: news- 
paper, radio, motion picture, and television. Who controls these mediums, 
for what purpose, and with what regard for professional ethics are questions 
of the greatest import in a democracy— or in any other form of government, 
for that matter. A growing concentration of control over the past few 
decades in these areas, therefore, has become a matter of concern for all 
thinking Americans. This is not because the record of mass mediums of 
communication is necessarily disturbing but because a widespread owner- 
ship of these instrumentalities would naturally offer greater assurance that 
opposing viewpoints will be expressed and that all interests will be faith- 
fully represented, not merely those that can afford to pay for the most 
expensive advertising. Some members of the newspaper, radio, and motion 
picture industries are apparently aware that danger inheres in concentrated 
ownership and control but often they have had to admit that they are 
powerless to change the trend any more than other businessmen can alter it 
in their own areas of the economy where concentrated power has likewise 
become common. 

Up to 1909 the number of newspapers in the United States as well as their 
circulation increased, but after that date, although circulation continued to 
rise, the number of newspapers fell from 2,600 in 1909 to 2,324 in 1920 and 
1,998 in 1940. Today, 68 newspaper chains in the United States control 37 
per cent of the total daily circulation, and less than 100 individuals control 
more than 50 per cent of the total circulation through their ownership of 
certain key newspapers in large centers. In 1939, only 14 per cent of our 
cities had the benefit of rival papers. In the 92 largest cities, the average 
number of papers was 2.5, and of the total of 239 papers in these cities, 59 
were owned by chains. Ten states have no local newspaper competition 
anywhere within their borders. Three new^s services divide the national 
field, the most powerful being controlled by 10 per cent of its newspaper 

17 Doob, op. cit., pp. 92, 144, 166. 

Ibid.j pp. 155, 162. See also Lindsay Rogers, The Pollsters ^Xew York, 1949). 
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members.^® Newspaper publishing is costly to break into, a fact which tends 
further to restrict competition, but profits from metropolitan newspapers 
are, in general, good.-® 

Radio, by the end of the 1940's, had become big business. Nevertheless, 
although in 1946 its revenue from advertising alone amounted to half a 
billion dollars, this figure was only a third that of the newspaper industry. 
But radio receives more income from national advertisers than any other 
medium of mass communication, amounting to $358,300,000 in 1946 as 
against $292,500,000 for the newspaper industry. The degree to which radio 
depends on major advertisers and big business generally is shown by the 
fact that in 1943, 144 advertisers provided more than 97 per cent of the 
total network revenue. Although radio is only a third the size of the news- 
paper industry, however, this is no measure of its influence in shaping public 
opinion. It will be recalled that during the presidential campaigns of 
Franklin D. Roosevelt it was commonly observed that his party's access to 
radio time was an important factor in the outcome of the elections, because 
the metropolitan newspapers were almost solidly supporting the opposing 
candidate. 

By the end of World War II the motion-picture industry represented an 
investment of over $2 billion, production being controlled by five major 
producing companies. The Securities and Exchange Commission reported 
that for the war years 1942-1945, the return on invested capital for the 
industry as a whole was 14 per cent annually, compared with 9.8 per cent 
for all manufacturing . 21 In 1946, furthermore, the 18,000 motion-picture 
theaters in the United States sold almost 4 billion admissions, their total 
receipts, after the payment of federal taxes, amounting to, roughly, $1.7 
billion. This income, plus taxes paid, was almost as large as the combined 
incomes of the newspaper and radio industries. The motion-picture industry 
is not only a big one; it is international in scope and, as such, has a marked 
influence on the shaping of public opinion in other countries toward the 
United States and its government. 

In Freedom of the Movies, one of the studies of the Commission on 
Freedom of the Press, the conclusion was reached that this industry “has 
not developed its full possibilities."22 Three suggestions for a more construc- 
tive course are offered: help the public to understand the issues that con- 
front them as citizens of the United States and of the world; raise standards 
of popular taste; and foster creative ability on the part of the writers, actors, 
directors, musicians, and photographers who produce the pictures. These 
are worthy ideals but, as might be expected, the industry points out that 

Bruce Lannes Smith, Propaganda, Communication, and Public Opinion (Princeton, 
N J., 1946), pp 15-23, Morris Ernst, The First Freedom (New York, 1946), pp. 63, 79; 
and Irion, op. cit., p. 79. 

20 Irion, op cit , pp. 76 ff 

21 Ibid., pp 153-154. 

22 R. A. Inglis, Freedom of the Movies (Chicago, 1947), p. v. 
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there are practical difficulties surrounding all of them. It might be added, 
perhaps gratuitously, that these objectives are equally deserving of sym- 
pathetic consideration by the radio and newspaper industries as well. 

The newcomer in the field o£ mass communications is television. Although 
still in the early stages ol its development, it nevertheless presents a real 
dilemma because it is capable of competing with each of the older fields 
with special attractions of its own. Television receiving sets are beginning 
to replace radios in the home, attendance at motion-picture theaters has 
fallen sharply, and even certain types of news events— a Congressional hear- 
ing, for example— can be televised on the scene and presented more inter- 
estingly than the same story as it appears in the press. The older industries 
are faced with the alternatives of either taking television under their own 
protection, sharing receipts with it, or facing what must inevitably be un- 
welcome competition in fields which up to now they have regarded as largely 
their own. 

James Bryce, in his American Commonwealth , was one of the first politi- 
cal scientists to emphasize the crucial importance of the mediums of mass 
communication to the future of an informed and healthy democracy. Since 
the time Bryce wrote, the question has, if anything, grown in significance 
because of the tendencies that have been noted. The problem of concen- 
trated ownership and control is perhaps the central factor, followed closely 
by the question of how these industries exercise their stewardship in the 
public interest. Americans have traditionally favored the complete freedom 
ot the mediums of mass communication from government censorship and 
domination, guarantees that are incorporated in the Bill of Rights. This 
means that the self-government of the mass-communications industries, 
policed by an effective public opinion, must produce acceptable results. In 
a very real sense, therefore, the leaders in these fields exercise a power and 
a responsibility at least as great as the power and responsibility of officials 
elected to high public office. In the report of the Commission on the Free- 
dom of the Press, in its accompanying monographs, and in parts of F. C. 
Irion’s Public Opinion and Propagandas^ students of American gov^ernment 
will find a wealth of material for a careful study of public opinion and the 
vitality of democratic processes. The mediums of minor influence, including 
book and magazine publishing, being more competitive and hence less 
subject to a dominant viewpoint, are an offset to the less desirable aspects 
of concentration present in the newspaper, radio, and motion-picture fields. 
Perhaps television will be another such counteracting influence. 

PROPAGANDA 

An understanding of propaganda and its techniques, like an understanding 
of public opinion, is an essential part of the study of American government. 
Originally, propaganda implied deceit. In more recent times, however, the 
Especially Part II, “Instruments Forming Public Opinion.” 



i86 


AMERICAN GOVERNMENT IN ACTION 


practices of propagandists have become so generally recognized, and the 
term is so much a household expression, that the moral aspect tends to be 
minimized. Propaganda is now regarded as the manipulation of words and 
symbols (and also objects and persons) to some preconceived end. Thus 
it is one of the central motifs of government in action. 

Doob states that both propaganda and the mediums of mass communica- 
tion have an especially heavy impact on public opinion and that propa- 
ganda is best understood when it is not thought of as being ''evil and 
tricky,”-^ a statement that tends to put the subject in its proper setting. The 
modern view is that since propagandists cannot always be readily identified, 
the sensible course is to emphasize the functions of propaganda. This is 
what Lasswell did in his studies of propaganda techniques during World 
Wars I and As in the field of public opinion, a substantial body of 
research and publication has now grown up.-® There will be no attempt in 
this chapter at a detailed discussion of propaganda and its techniques 
because they are referred to for illustrative purposes so frequently in sub- 
sequent chapters.^"^ 

There are big business propaganda, labor union propaganda, peace propa- 
ganda, government propaganda, church propaganda, and school propa- 
ganda—to mention but a few. As a matter of fact, because the term is now so 
widely used, it is sometimes hard to distinguish it, for analytical purposes, 
from “good’' and approved terms such as “education” and “public opinion.” 
There are propagandists and those who are the recipients of their efforts, 
sometimes called propagandees. Public opinion is the response to a stimulus 
and propaganda is at least one form of stimulus. Public opinion and propa- 
ganda both operate on latent and active attitudes, both involve public issues, 
both enter into the determination of public policy. 

The Institute for Propaganda Analysis in the United States, financed 
largely by the late Edward A. Filene, began its work in 1937 and deliberately 
went out of existence just before the United States entered World War II. 
Operated largely by journalists, the organization made grants to individuals 
and universities and carried on some work of its own, including the publica- 
tion of a monthly bulletin. The detection and analysis of propaganda were 
emphasized both as an academic study and as a means of protecting people 
as citizens and consumers. The thing for which the Institute is best known, 
perhaps, is its formulation of the seven devices of propaganda, sometimes 
called the “ABC’s of propaganda analysis.” Summarized in The Fine Art of 
Propaganda/^ these are: 

24 Doob, op, cit., pp. iii, 60. 

25 Harold D. Lasswell, Propaganda Technique in the World War (New York, 1927); 
with D. Blumenstock. World Revolutionary Propaganda (New York, 1939); and Democracy 
through Public Opinion (Menasha, Wise., 1941). 

26 Summarized in Doob, op cit., pp. 573-580. 

27 In Chap. 16, for example, entitled '‘Interest Groups in American Politics.” 

28 A. M. Lee and E. B. Lee, eds.. The Fine Art of Propaganda (New York, 1939) 
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The name-calling device^^pplying “good” or “bad” names to persons or 
groups, causing others to reject or condemn them when they do not 
belong to “our side.” 

The glittering generalities or '‘rosy glow"' device— the propagandist uses 
“virtue” words such as love, brotherhood, or patriotism to cause accept- 
ance and approval of the position he favors. 

The transfer device— here the manipulator causes people to be for or 
against something because he succeeds in identifying it with something 
they are already for or against. 

The testimo7iial device— in this case support for the position of the propa- 
gandist is obtained because of regard for the individuals who say they 
support it. 

The plain folks device— here a politician, for example, identifies himself 
with the farmers, the mothers, the man on the front porch, or whatever 
other group of common people he chooses in order to gain support. 

The card-stacking device— here there is a joker, a deliberate deception 
aimed at making people think something is true when it is not. 

The band wagon device— this takes advantage of the operation of the 
crowd mind; people follow because they think it is the popular thing 
to do. 

When these devices were published, each was given its appropriate symbol 
so as to be easily recognized. This particular feat of generalization has had 
a wide influence, and there is much in it that points to significant factors 
in propaganda technique. On sober second thought, however, it is generally 
agreed among public opinion analysts that the formula, like most over- 
simplified formulas, is open to severe criticism.-® For one thing, it makes too 
much use of stereotypes and symbols. If research and analysis had stopped 
at the point of these seven devices, there is reason to believe that the 
American people might never develop enough sophistication to detect the 
blandishments of propaganda manipulators. 

That objective is going to be a hard one, at best. Andre Siegfried, the 
French political scientist, had this to say in America Comes of Age: 
“Publicity, which is reduced to an exact science, provides an automatic 
means of reaching the masses. The temptations are too great and the 
weapons too efficient. ... In this land of exaggerations, where ideals are 
pushed to extremes, public opinion is a formidable weapon. The methods 
of organizing it, crystallizing it, and inflaming it to the point of hysteria 
are so well understood and the technique is so perfect that, given the 
malleability of the people, there appears to be no limit beyond which they 
cannot be led.”^® These are disturbing words. True, Siegfried used the term 

29 Doob, op, cit., p. 287. 

30 Andr6 Siegfried, America Comes of Age (New York, 1930), pp. 244-246. The excerpi 
is reprinted by permission of Jonathan Cape, Ltd., publishers. 
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“public opinion’' instead of “propaganda,” but it is clear from the context 
that he might have used the latter. 

The way to control propaganda is to understand it. People in a democracy 
must be trained to sift the false and the misleading from the grain of truth. 
They need a protective coating, quite a thick one, to withstand the pelting 
of the propagandist. This is not easy to achieve, especially by new genera- 
tions born into a world that seems to require for survival a degree ot 
sophistication exceeding that needed by their parents. 

QUESTIONS 

1. Define the term “public opinion” and explain how public opinion 
is formed. 

2. How does the approach to public opinion differ from that of, say, 
twenty years ago? 

B. Walter Lippmann referred to public opinion as a “phantom,” and 
Ortega y Gasset called it the true ruler of men. Who, in your judgment, is 
more nearly right? Oi is there virtue in both views? 

4. Compare the psychological assumptions of two psychologists: S. H. 
Britt, Social Psychology of Modern Life (New York, 1949), and Leonard W. 
Doob, Public Opinion and Propaganda (New York, 1948). What do you 
think about “instincts,” “drives,” and “attitudes”? 

5. Harold D. Lasswell stated in Politics: Who Gets What, When, How 
(New York, 1936) that people characteristically seek three values: deference, 
income, and safety. Do you find this convincing? Is it a complete list? 

6. Political scientist Claude E. Hawley, in a letter to the authors, has 
suggested the following classification, growing largely out of the pioneering 
work of Harold D. Lasswell: In a democratic community, citizens strive for 
certain goals (values) through social institutions, as follows: 

Political institution— shared power 

Economic institution— shared security (or welfare) 

Social institution— shared respect 

Educational institution— shared enlightenment 

Occupational institution— shared skills 

Religion and family institution— shared standards of right (moral) 

Fraternal and patriotic institution— shared loyalty 

Study this analysis carefully and be prepared to indicate the points at which 
you do and do not agree. 

7. Can you give some current examples of public opinion that is latent 
or active, durable or momentary? 

8. Is there such a thing as “the public,” meaning everybody, in terms 
of public opinion? Argue pro and con. 

9. Prepare a class report on the three principal mediums of mass com- 
munication with reference to their objectivity and reliability. 
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10. Consult the New York Times Index to discover the reaction of the 
press to the report of the Commission on the Freedom of the Press (1947). 

11. What is meant by propaganda and how do you distinguish it from 
education and public opinion? 

12. Prepare a critical commentary on The Fme Art of Propaganda, setting 
forth what you consider its points of strength and of weakness. 
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CHAPTER 12 


POLITICS AND POLITICAL PARTIES 


The political party is so essential to popular government that we could 
not imagine getting along without it. Consider what would happen to 
the governmental framework of the United States, for example, if there 
were no major political parties to select, groom, and run candidates, to help 
define and resolve public issues, and to tie the processes of government to- 
gether by a flow of common energy. The whole machinery of representation 
and popular control is built on party organization. Legislation, administrar 
tion, and even the election of judges depend on the dynamic drive of 
political parties- They are an essential part of the political process. 

Yet in the Constitution of the United States there is no reference to politi- 
cal parties and to the central role they were destined to play in crystallizing 
public policy and making the segments of the government work together in 
effective fashion. Nowhere in the whole area of the “unwritten constitution'" 
is to be found so clear-cut an example of custom and contrivance completing 
the formal processes of government. 

WHAT IS POLITICS? 

There are many ways in which the word “politics" is used. Politics may be 
considered as broad a concept as government, and as such may be used inter- 
changeably with that term. We do not object to this approach, but we do not 
use the word in so wide a sense ourselves. Nevertheless, a narrow definition 
is difficult to arrive at. Today there are three main approaches: politics is 
process, it is policy, and it is influence. Let us see what each of these involves. 

One of the commonest uses of the term “politics" connotes the means by 
which public policy is determined through representation. Politics as process 
deals with that part of the machinery of government by which the wants 
of citizens are transmuted into decisions having the force of law and the 
power of government behind them. 

According to the second approach to the subject, politics is not merely 
how or why we decide our questions of public policy; it is also what we 
decide. In this sense, politics is policy itself. This view of politics held by 
such Greek writers as Plato and Aristotle is still valid. In the recent past, 
however, the tendencies to consider politics primarily, if not wholly, as 
institutional procedure or as competition for power have gained much sup- 
port. Both assumptions may be valid in themselves, but they are not the 
whole of the matter. A better balancing of emphasis would come nearer the 
truth of the situation. In a study of politics, therefore, the policy and its 
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effect should be considered as well as the manipulation involved in its 
adoption. 

The third approach to politics emphasizes status and political power, or 
influence. This point of view is expressed in the title of a book by Harold D. 
Lasswell, Politics: Who Gets Whatj When, and How.^ Politics, says this 
author, is '‘the study of influence and the influential.*’ Politics deals with the 
rulers and the ruled, the elite and the masses, the powerful and the defer- 
ential. People, says Lasswell, want three things— deference, income, and 
safety— and they strive to achieve them through politics. 

Politics as influence runs throughout the entire course of governmental 
activity. It may or may not be organized, but it is universal and omni- 
present, like law, or human beings, or custom. As a common aphorism states, 
"Government, like a clock, goes from the motion men give it.” Government 
is an instrument which must be wound up and kept running. Like a clock, 
also, the control of government may change hands, belonging at different 
times to different groups. In technical language this is sometimes called the 
"circulation of the elite.” Let us see what this means. 

Lasswell points out that, in the Western world, slogans have been widely 
used by one controlling group or another to maintain their dominant 
position— from the monarchic divine right of kings to the popular-rule cry of 
the rights of man, and from the present liberal-democratic rule of the middle 
class to the socialistic demands for the rule of the proletariat. By propaganda 
and the use of slogans— and the occasional use of force, to be sure— these 
groups have succeeded each other in the control of governments. 

The middle class now dominates in the United States, as it has ever since 
the American Revolution. Like Arthur Holcombe and others, Lasswell raises 
the question of whether this class can hold its own in this position of influ- 
ence; whether it can continue to expand and to solve, through the 
traditional methods of law and freedom, the perplexing problems of rapid 
adjustment; or whether it will have to give ground before the greater influ- 
ence of some other elite. According to this reasoning, politics is primarily a 
question of getting control of government in order to increase one’s influ- 
ence as a class or an elite. This is the so-called realistic approach to the study 
of government. It is not new but it has never before received the emphasis 
that it has in recent years.- Taken alone, it may lead to oversimplification 
and a resulting distortion of the facts, but considered in relation to other 
approaches to the study of politics, it has much to contribute. It relies 
heavily on psychological assumptions and stresses the strong bond between 
economic and governmental forces. 

^Politics: Who Gets What, When, and How (New Yo,rk, 1936). See especially Chap. 1, 
entitled “Elite.” 

2 Leading examples of this point of view are Charles E. Merriam, Political Power; Its 
Composition and Incidence (New York, 1934); G. E. G. Gatlin, A Study of the Principles 
of Politics (New York, 1930); Gaetano Mosca, The Ruling Class (New York, 1939); and 
Harold D. Lasswell, World Politics and Personal Insecurity (New York, 1935). 
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Politics Defined 

Politics, therefore, is a composite of the motive power that seeks to 
determine policies, the policies themselves, and the institutional proce- 
dures by which interest groups, political parties, party leadership, and 
legislative assemblies translate influence and policies into law. Once the 
programs have been sifted and formulated in the legislature, then the 
administration takes over, and in the administration of the law the judiciary 
may be called on to decide contests of authority between various units of 
government, between different competing groups and individuals of society, 
and between the government and its citizens. Thus there is a continuous, 
unbroken circuit from citizen motive power to decision, to administration, 
to the settlement of disputes arising under the law. Government is a con- 
stantly moving process of interacting programs and parts. Government is seg- 
mented only for purposes of analysis and orderly thinking— but in practice 
there is no segmentation. The motive power, politics, runs throughout- 
controlling, guiding, and checking direction and accomplishment from start 
to finish. 

In the light of these considerations, how shall we define politics— politics 
as a process and as a quest for the things people want? This should not be 
too difficult because in fact there is more in common among the various 
approaches to the question than there is of significant difference. 

Politics deals with what society, groups, and individuals want from their 
governments and how they organize and register their wills to make their 
wants effective. Politics is institution and method (pioccbs), it is equally 
wants and desires (influence); it is also policy itself (content). The study 
of practical politics in the chapters that follow, therefore, will deal with 
citizens as individuals, as members of governing groups, as members of 
pressure groups, as supporters of political parties, as voters in elections, 
as large or small units in party machines, and as candidates for public office. 

A political party is a body of voters organized for the purpose of influenc- 
ing or controlling the policies and conduct of government through the 
nomination and, if possible, the election of its candidates to office. At the 
center, a political party is formally organized, but at the edges it trails off 
into allegiances and preferences that are not a formal part of the group 
and that may change from one election to the next. 

ECONOMIC FACTORS IN POLITICS 

Many factors feed the force of political activity, but none is so important 
as the economic. Some of them will be discussed here, and wdll figure even 
more prominently in later chapters. 

To begin with, is the nation-state merely a means of legitimatizing class 
rule and exploitation? The Marxian view of the state holds that it is, and 
that coercive government will disappear when “rear* socialism has been 
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established.^ This being the case, Marxists believe that politics .and political 
parties are merely evidences of a decaying capitalist class employed to divert 
the people’s attention from real economic issues. 

The rejoinder, of course, is that freedom of political association, free elec- 
tions, and peaceful change are possible only where democracy exists and 
dictatorship is absent. Moreover, even in the Union of Soviet Socialist 
Republics— the nation where Marxian doctrine has been most fully applied 
—there has been an increase of government function rather than the “wither- 
ing away” that was anticipated. The Marxian theorists explain this by 
saying that it is merely a transitional stage. 

The accentuation of classes is usually due to economic causes. Lasswell 
defines class as a “major social group of similar functions, status, and out- 
look,” adding that the important classes in recent world politics have been 
aristocracy, plutocracy, the middle class, and manual toilers. We Americans 
pride ourselves on our classless society. We realize that class cleavages 
weaken popular government and increase the dangers of crises ending in 
minority rule. The authors of The Federalist resolutely faced this issue when 
they said that “the most common and durable source of factions has been 
the various and unequal distribution of property.” 

Recurring crises place a heavy strain on popular government. To the 
extent that crises are induced by economic forces, therefore, the American 
economy controls political success or failure in this country. The seemingly 
inevitable effects of major wars and depressions are to bring about con- 
centration and centralization in government, to intensify obedience, and to 
encourage intolerance. These are forces which lead to dictatorship. To resist 
them requires large amounts of stamina, good will, and tolerance— qualities 
which, as a nation, we have already demonstrated so magnificently. The 
question is: How many crises can we weather before our vitality is under- 
mined? 

Finally, ruthless and unfair competition in business, together with a 
philosophy of selfishness, affects the governmental system in a direct and 
powerful fashion. Let no one think that realistic politics can be divorced 
from questions of economic morality. On the contrary, when the community 
tolerates a low standard of ethics in business, labor, and the professions, we 
must expect a proportionate lowering of morality in government, together 
with a loss of respect for the democratic solution of public problems. 

The decline of morality in government is not quantitatively so great as in 
other segments of society, however, because the public expects and generally 
gets a higher level of ethical conduct on the part of its governmental 
leaders than on the part of its economic leaders. Nevertheless, graft and 
shady dealings in business, labor, and elsewhere are bound to infect the 
field of government and to leave their mark. This is because politics is not 

3 This is dealt with briefly and understandably in a book by James W. Shotwell, ed.. The 
Governments of Continental Europe (New York, 1945), pp. 813-836. 
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something apart from society; rather, it is a central design in the single fabric 
of society. 


PRINCIPLES OF POLITICS 

Politics and political parties are likely to become more important in 
periods of rapid social change, when powerful readjustments are in process, 
than during periods of relative quiescence. We are currently in a period of 
rapid change. The discovery of atomic energy has increased the speed to a 
rate we can scarcely comprehend. 

The policies of modern governments determine our progress or setbacks as 
individuals and as members of particular groups. Business, for example, is 
no more sound than the public laws and policies under which it operates; 
the world is no more secure than our competence in controlling the use of 
atomic energy. Since politics includes the determination of policy, it is to 
our advantage to be interested in politics and to play an active role in it. 

Politics, defined as competition for personal influence in and gains for the 
community, is a universal activity. Politics is found in business and indus- 
trial life, as in government. Competition and conflict are objectionable only 
if they stem from social, economic, or political difficulties that cannot be 
handled by peaceful and lawfully determined measures. A world wholly 
free of competition would be a dull world indeed. 

The right to take a part in politics is concrete evidence of our freedom. 
Politics is a substitute for violence and the private settlement of feuds. On 
the other hand, an excess of private political maneuvering may indicate an 
unhealthy situation. It may mean self-seeking on the part of those in power, 
impaired citizen morale, or widespread dissatisfaction in the community. 
In every political situation, therefore, we must look beneath the surface and 
understand what is taking place. Politics, up to a certain point, is healthy; 
beyond that it may be harmful. Alert citizens will check each situation and 
decide where to draw the line. 

Politics, if viewed merely as a selfish quest for power, influence, and 
domination, will undermine public order and stability. Politics is properly 
the quest for the public welfare. It is a program of action conducing to the 
fullest development of the public interest. The public interest is the happi- 
ness and well-being of people. It is the securing of what people want in a 
way that produces the greatest satisfaction, in a frame of government that 
assures freedom of preferences and individual development. 

POLITICAL PARTIES IN HISTORICAL PERSPECTIVE 

Political parties, as we know them today, developed fairly late in the growth 
of representative institutions. The cabinet form of government evolved in 
Great Britain following the revolution of 1688, and from this time forward 
political parties were inevitable as the most natural means of elevating 
men to positions of leadership, and of arriving at peaceful decisions between 
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alternative lines of policy. There the early alignment was between the 
conservative Tories and the liberal Whigs, one favoring protection of 
national industry, the other free trade; one advocating a strong policy 
toward Ireland and India, the other a policy of moderation; one standing 
for the least possible amount of state activity, the other urging welfare and 
regulatory functions as required. 

In time, these two major groupings occasionally shifted sides on such 
issues, but eventually the custom of the majority and the opposition became 
established. The tradition of the British constitution assumed that on every 
great issue there were two sides, two programs, and two sets of leaders 
between which the voters were expected to choose. 

English government today is, above everything else, party government, 
and the role of the parties is crucial. Everything revolves about them. 
The majority party controls the bills that may be introduced and passed 
in Parliament. It governs with a firm hand th^ monies that may be appropri- 
ated. It creates the cabinet— which is the executive branch of the government 
—out of its own Parliamentary membership. In short, the majority party 
secures real responsibility and unity in the government. 

In the United States the party system stands in striking contrast to the 
British, Here the majority party may attempt to influence the course of 
legislation and money bills but it cannot surely control the actions of its 
members. Because of the system of separation of powers, the President is 
independent of Congress and hence the two branches may not be in accord. 
In short, we do not have a full-fledged system of party responsibility, as 
conditions now stand, with the legislature and the executive working as 
one. Consequently, the functions of our political parties in the governing 
process are more circumscribed and on the whole less effective than in 
the British system of cabinet government. 

When America was first settled early in the seventeenth century, political 
parties had not yet become central in British government, and so there was 
no question of transferring a party system to the colonies. By the middle 
of the eighteenth century, however, popular representation had come into 
being and parties were established in Britain. But even at the time of the 
First Congress of the United States under the Constitution of 1787, the 
assumption remained that parties were unnecessary here. Was not everyone 
in accord on the desirability of liberty, equality, natural rights, and limited 
government? As long as there was agreement on fundamentals, there seemed 
little need for factions. But experience soon proved that this was a mistake. 
Indeed, the opposition of the authors of the Constitution to factions or 
parties largely explains the difficulties we have had in adjusting our party 
system to the Constitution.^ 

James Madison expressed the prevailing attitude of the founding fathers 

4 The best treatnjent ot this subject is found in E. E. Schattschneider, Paity Goveunment 
(New York, 1942), Chaps. 1-3. 
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in these words: “By a faction [party] 1 understand a number of citizens 
whether amounting to a majority or a minority of the whole who are 
actuated by some common impulse or passion or of interest adverse to the 
rights of other citizens or to the permanent and aggregate interests of the 
community/' And one of the most familiar features of our first President's 
Farewell Address warned our forefathers against the disruptive effect of 
parties. 

Washington's first term as President was relatively free from politics, but 
in his second, he himself reluctantly became political. Did not the Consti- 
tutional Convention itself disclose deep-rooted differences as to policy and 
interest? There were the questions of a strong central government versus 
strong state government; broad suffrage and limited suffrage; slave states 
and free states; the business interests of the tidewater against agriculture 
and the frontier; the assumption of state debts and nonassumption; a plan 
of manufactures accompanied by tariffs and aid to infant industries, versus 
free trade and laissez faire. These were basic problems on which the country 
was divided. The natural method of peaceful solution was to define the 
issues, choose rival groups of candidates to support them, and then let the 
voters decide. Parties arose, therefore, but the party system was only slowly 
accepted. 


WHAT IS A POLITICAL PARTY? 

During the past century and a half, political parties have become so vital 
to our governmental system that even the most important decision of the 
people— -the choice of a President every four years— revolves about them. As 
many as twenty-seven million voters have marked the ballot of a single party. 
Millions of dollars are spent and thousands of people work arduously as 
party regulars. Indeed, party government has now become a major industry. 

A satisfactory definition of a political party is difficult to formulate. 
E. M. Sait, who has called the party “an organized group that seeks to 
control both the personnel and the policy of the government," has provided 
a simple, useful description. 

When it comes to the functions of the political party, in the United 
States there seems to be more agreement on what a party should do than 
on what it actually does. Thus, for example, Peter H. Odegard and E. Allen 
Helms suggest that political parties pick candidates and that pressure 
groups (private associations attempting to influence legislation) formulate 
issues, although these authors agree that parties should properly do both. 
Writers on American political parties increasingly refer to them as 
“primarily electoral devices," interested in “job or personnel politics,'* almost 
exclusively bent on winning and holding office."’ This realistic and perhaps 
slightly cynical view is in sharp contrast to the classic statement of Edmund 

5 See, for example, V. O. Key, Politics, Parties, and Pressure Gtoups, ie\. eel. (New 
York, 1948), pp 208-217. 
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Burke: “Party is a body of men united, for promoting by their joint en- 
deavors the national interest, upon some particular principle in which they 
are all agreed/’ 

There are some things about political parties of which we can be sure: 
They wield an enormous power in American government. They have large 
memberships. Most of us are virtually born into them, in that affiliation is 
more likely to be the result of “environmental determinism” than of 
conscious choice. As will be seen, they operate an intricate and efficient 
internal administrative machinery extending from the grass roots to the 
national capital. They contain an inner core of professional politicians who 
exert great influence. And their official character today is eloquently testified 
to by the extent to which they are recognized and regulated by law. 

The Functions of the Political Party 

There are at least three vital governmental functions that the party system 
should ideally perform, although our practice in the United States falls con- 
siderably short of the standard in important respects. These functions relate 
to issues, candidates, and coordination. 

Issues. Political parties play an essential role in defining and laying the 
groundwork for decision at the polls among alternative issues. To have an 
opinion, to be free to express it, and to be sure it will be counted are rights 
that popular government must secure. But it is the function of the party to 
help you make your selection between issues. If you favor a candidate 
simply because he seems honest or you like his looks, you have no way of 
knowing how he will behave when public questions come up for decision. 
But if he subscribes to the program of a party, as expressed in its platform 
and its promises, then you can vote your political opinions as well as your 
personal preferences. 

Political parties are the means by which public opinion eventuates into 
something concrete. In this process, parties provide an opportunity for edu- 
cating the public, indulging in propaganda, letting off steam, working for a 
cause, and effecting social, economic, and political change by persuasion 
instead of by force. Decisions on public policy are made final in the legis- 
lature when they take the form of law, but the party holding the majority 
of seats in that body is morally bound to carry out the program on which 
it was voted into office. Insofar as it does carry out that obligation, the 
principle of trusteeship may be said to operate honestly and effectively. 

When political parties clarify and facilitate the final adoption of impor- 
tant issues, they pave the way for peaceful social change. The ballot box is 
substituted for class war and violence. The political party controls the 
approaches to political power, group influence, and reform by legislation. 
It mobilizes consent and advances candidates who presumably are sym- 
pathetic to party programs. 
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Candidates. Political parties present a choice between rival candidates 
and provide responsible leadership in the ensuing campaign. This point is 
related to the first because when we vote for particular candidates it is 
largely because of the policies and programs they stand for. If we were voting 
merely for men whom we knew and trusted, we might not necessarily vote 
for party candidates. But there is an additional important factor: since the 
candidate has been selected by the party, we have the right to assume that 
he acts responsibly for the party, and that the party as a whole will co- 
operate to carry out the program announced in its platform. 

Furthermore, instead of fifty candidates for mayor, lor example~as might 
be the case if there were no parties—we are asked to choose between three or 
four, depending on the number of parties entered in the race. This 1 educes 
the job of the voter to manageable proportions and assures him that the 
label of approval has been placed on a person whom the party thinks 
can win. 

The larger the governing unit, the less most of us can be expected to know 
about individual candidates, and hence the greater the responsibility of the 
political party to offer candidates of a high caliber. This is the theory; prac- 
tice does not always measure up to the ideal. 

Coordination. In theory, political parties help to secure harmony and 
effective coordination between the branches and levels of government. 
Individuals and interests are likely to be competitive under any circum- 
stances. The political party is assumed to reconcile conflicting interests and 
viewpoints, adopting as much as accords with the basic principles and 
programs the voters have endorsed. 

If there were many political parties in the legislature, and none had a 
working majority, determination of public policy would be difficult and 
often chaotic. Similarly, if the executive branch is controlled by one political 
party and the majority in the legislature by another, constant stalemating 
may forestall constructive action. Party leadership in the legislature, there- 
fore, should provide the connecting link between legislative and executive 
branches, which must cooperate if action and responsibility are to result. 
But here again the system does not always operate in practice as the function 
would seem to require. 

It is also the task of the party to coordinate the different levels of 
government— city, county, state, federal, and even international— when the 
same party in control in each area stands for the same basic policies and 
programs. If, for example, the national administration develops a plan for 
dealing with unemployment, the work will be speeded if state and city 
administrators favor that kind of action. And if they are controlled by the 
same political party, the chances are they will. This factor is important, but 
not as essential as the smooth functioning of the party at a given level of 
government. 
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Does the American party system actually succeed in doing these three 
vital things? The record is spotty. As a rule, issues are not clearly defined 
in terms of alternatives, nor have the parties been significantly successful 
in tying the branches and units of government together through a system 
of party responsibility. The inability of political parties to coordinate 
American government, says one authority, is probably the most important 
single fact about American politics. 

We are driven to conclude, therefore, that the picking of candidates for 
political office is the function in which our parties are chiefly interested. 
It is this emphasis on the selection of rival candidates that has been largely 
responsible for the development of our two-party system. 

THE TWO-PARTY SYSTEM 

Throughout our entire history as a nation a remarkable feature of American 
political experience has been our adherence to a system of two major 
political parties, one in power and the other in opposition. In most Euro- 
pean countries other than England this seems almost incredible. The reasons 
usually suggested for the two-'party division are conflicting and often con- 
fusing. Theoretically, of course, there can be as many different political 
groupings as there are points of view— and surely it would not be seriously 
suggested that there are only two conceivable alternatives on all major 
questions. Experience in other countries demonstrates the opposite. In 
France before World War II, for example, there were as many as thirteen 
or fourteen groups in the Chamber of Deputies, - and at election time the 
voter was customarily called on to choose among four or five parties. 

The two-party system, says one writer, is a sign of political maturity. On 
the contrary, comes the reply, it is evidence of just the opposite, because 
when society becomes old it becomes complex; whereupon people disagree 
on fundamental economic programs and differences are accentuated. 

An English writer has suggested that in both Britain and the United 
States the people regard politics as a kind of sporting contest, similar to a 
baseball or football game, and hence naturally tend to think in terms of 
sides. Lord Macauljy attributed the division to subtle psychological differ- 
ences which natuially cause people to choose one of two groups, and two 
groups only— the conservatives and the liberals, the Hamiltonians and the 
Jeffersonians. This explanation does not seem to have much psychological 
foundation. 

Arthur Macmahon believes that the two-party system in the United States 
has grown out of basic cleavages of interest current at the time the Consti- 
tution was drafted, plus the structure of government itself. He particularly 
stresses structure, saying that ‘'the system of separately elected state execu- 
tives, capped by the Presidency, has disposed political groups toward a 
two-party alignment.” Thus, if a party is working to capture a particular 
office, it must win a majority of the voters, and in practice, in such a duel. 
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there is scarcely room for more than two parties. In line with this inter- 
pretation, Odegard and Helms observe that under any government where 
public officials are elected from single-member districts, there is a strong 
tendency toward a two-party setup. This reasoning also emphasizes structure. 

There are other factors. For one thing, it is difficult for a new political 
party to get started, to finance itself, and to qualify under the laws of all 
the states in which it must operate in national elections. And when a new 
party does get started, if we are average voters we are likely to withhold 
our support in the belief that it could not win the election anyhow. We 
would rather conform to previous voting habits than run the chance of 
having the major party we oppose profit as a result of ballots drawn off by a 
third. In addition, we become attached to labels and tend to conform to the 
expectations of our own social groups, which do not, as a rule, support 
third parties. 

In the final analysis, the structure of the American representative system, 
involving the election of top executives and candidates from single-member 
districts, seems largely responsible for the two-party alignment. Taken alone, 
the effect of structure might not be conclusive, but it is reinforced by the legal 
and financial obstacles to the establishment of a third party as well as by the 
fact that the major parties have preferred to absorb the programs of minoi 
parties rather than face competition from that quarter. 

The principal arguments in favor of continuing the two-party alignment 
are its simplicity— reducing as it does the number of choices the voter must 
make— and the fact that government is more responsible and stable under 
that plan. It provides a strong working majority as well as a strong opposi- 
tion. The multiple-party system, on the other hand, is unpredictable, be- 
cause which way the smaller parties will gravitate cannot always be 
accurately foretold. In addition, because differences among parties seem to 
beget differences within parties, so that pieces of them are constantly 
splitting off and changing the alignment, the more parties there are, the 
more there are likely to be. 

The chief argument in rebuttal is that multiple parties are more repre- 
sentative and hence better express real differences and real programs of 
improvement. It is said that the two-party system involves so many com- 
promises that it becomes insipid, ineffectual, and in the long run invites 
abrupt and ill-considered change. Moreover, it is argued that the seeming 
faults in the multiple-party system are not serious faults in practice. Coali- 
tions must be formed, to be sure, but they are no worse than the coalitions 
that exist within two major parties based on diversity of interest. There is 
no real instability under multiple parties, it is said, so long as candidates are 
elected for fixed terms of office, as they are in the United States. And as for 
the contention that division begets' division, this remains to be proved. If 
the division is an important one, it should be registered because concrete 
programs point the way to peaceful, continuous progress. 
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THIRD-PARTY MOVEMENTS 

We must not minimize the influence of protest movements in American 
politics. In new party alignments, the role of a minor party may be determin- 
ing. **As Jefferson walked to the Capitol to take the oath of office,” say 
Odegard and Helms in American Politics, ” there walked with him in spirit 
the democratic rebels who had followed Nathaniel Bacon, the North 
Carolina Regulators, the radicals of 1776, and the insurgents of 1786.” 
Throughout our history, third parties have forced the major parties to 
absorb their programs or face competition from a new front. 

Among third-party movements, labor began to exert an influence in New 
England as early as 1825. The Liberty party came in about 1840, the Free- 
Soil party in the election of 1848. Robert Owen and Horace Greeley were 
leaders to reckon with. The Know-Nothing party, ‘ secret and intolerant, 
appeared in 1854, especially attacking aliens and Catholics. The Republican 
party was once a coalition of the politically homeless and discontented. 
After the Civil War, ganger parties and the National Greenback party 
acquired real political force in their impact on the major parties. The 
Prohibition party dates from 1869, the Socialist-Labor party appeared 
in 1874, the Social Democrats about 1897. The Farmers’ Alliance, nu- 
merous independent and People’s parties, and the Knights of Labor— all 
protest groups— merged to swell the Populist upheaval in 1890. In the elec- 
tion of 1892 these elements polled a million votes, received twenty-two 
electoral votes, and elected eight or ten Populists to Congress along with a 
larger number of Republicans and Democrats who also owed their election 
to them. 

In the 1912 campaign there were three parties in the field. Republican 
Theodore Roosevelt having split with Republican Taft. The Progressives, 
or Bull Moosers, who followed Roosevelt, did not win, but they secured 
nearly 35 per cent of the vote and succeeded in defeating the conservative 
Republicans, thus making it possible for Wilson, who was in partial sym- 
pathy with their program, to ride into power. In 1924 the Progressive party, 
headed by Senator Robert M. La Follette of Wisconsin, polled 17 per cent 
of the popular vote, also an impressive showing. But in 1948, Henry A. 
Wallace secured only 1,094,877 votes out of a total of 46,193,919. 

This, in outline, is the history of third-party movements in the United 
States. The interesting point to remember is that the Republican party, 
founded in 1854-1856, won the presidency on the second occasion that it 
put a candidate in the field. Twice in this century, in 1912 and in 1924, 
third parties have shown real influence— in 1912 to the extent of altering 
the probable outcome of the election and the history of an important 
period. Finally, since the beginning of our political history, third parties 
have exerted an influence on the policies of both major parties quite out of 
proportion to their numbers. Such policies as the abolition of slavery, the 
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day, and the income tax, for example, were all urged by minor political 
parties before they were sponsored by one of the major groupings. 

In recent years the minor parties that have generally appeared on national 
ballots are the Socialist, Communist, and Prohibition parties, besides 
regional or local groups such as the Progressive party in Wisconsin or the 
Labor and Liberal parties in New York. In the national election of 1944, 
the voting strength of the American Labor party was so great in New York 
City— amounting to three quarters of a million ballots— and the influence 
of labor's Political Action Committee was so marked throughout the 
country that many people then wondered whether a national labor part} 
was not in the offing. The events of the 1948 election, however, in which the 
Progressive party substantially failed in its bid for labor support and the 
American Labor party polled only a little more than four hundred thousand 
votes in New York City, made this prospect less likely. 

In Great Britain the Labour party has displaced the Liberal party in 
the two-party alignment there. In 1929 the Labour party had its first major 
taste of governing responsibility, an earlier but short-lived experience 
having occurred shortly after World War I. In 1945 the British Labour party 
again came into office, this time by a decisive majority, and five years later 
it was sustained in a general election, although this time the margin was 
a slim one. In numbers, labor is the strongest single group in both Britain 
and the United States. Will the labor unions become increasingly political 
here, or will they adhere to their present policy of exercising economic 
power through collective bargaining and strikes, and political influence 
through the medium of an existing political party? The answer to these 
questions will go a long way toward determining the future alignment of 
political parties in this country. 

The following table shows the percentage of third-party votes in relation 
to the total votes cast in presidential elections from 1900 through 1948: 



Per cent 

Winning 

Year 

third parties 

candidate 

1900 

2.8 

McKinley 

1904 

60 

Theodore Roosevelt 

1908'. 

5.3 

Taft 

1912.. .. 

34.9 

Wilson 

1916 

4.7 

Wilson 

1920 

. . 5.5 

Harding 

1924 

17,1 

Coolidge 

1928.. 

1.1 

Hoover 

1932.. 

2.9 

Franklin* D. Roosevelt 

1936.. . 

2.6 

Franklin D. Roosevelt 

1940.. 

.5 

Franklin D. Roosevelt 

1944 . 

2.0 

Franklin D. Roosevelt 

1948 

6.1 

Truman 


Obstacles to New Political Parties 

Most of the smaller parties in American history have been sectional— 
that is, their influence has been chiefly limited .to a particular geographical 
area. Thus they have never constituted much of a threat to the two major 
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groups. There are some notable current exceptions, however, to the sec- 
tional nature ol the minor parties in the activities ot the Prohibition, 
Socialist, Progressive, and Communist parties. Another characteristic of 
the smaller parties is that they have been either urban, relying primarily 
on the support ol labor, or agrarian, reflecting unrest among farming com- 
munities. 

The reason why many of the smaller parties have not remained in 
existence for very long is to be found in a number of factors. Some we 
have already mentioned, such as frequent internal dissension among 
minority groups, and the reluctance of voters to throw away a vote on a 
weak minority party for fear the major party they favor least may triumph. 
But additional factors should be noted because they not only explain the 
handicaps under which new parties operate but also throw some light on 
the reasons for the continued strength of the two-party system. 

In many states the election laws, through their definitions and legal 
requirements, make it difficult for new political parties to get on the ballot. 
The two major parties go on the ballot automatically, but new parties 
must petition to be placed on it, and comply with other fixed procedures. 
In West Virginia, lor example, a petition must be signed by about 7,000 
persons, or 1 per cent of the vote in the last presidential election; in Wis- 
consin, fourteen sets of nominating papers, each containing 1,000 signatures, 
must be filed, one set each for a third-party candidate, running mate, and 
twelve presidential electors. Furthermore, the names of the petitioners 
are usually made public, and many possible signers hesitate on this account 
to declare their allegiances. 

Another factor is expense. In Nevada, for example, a new party must not 
only present a petition signed* by 5 per cent of the voters, but must also pay 
a nonreturnable filing fee of $1,500. This is not a universal requirement, 
but it is symptomatic of the general attitude in the states with regard to 
minority parties. 

In some states the requirements are technical and difficult of fulfillment. 
In Nebraska, for instance, a new party must nominate its candidates in a 
state convention attended by at least 750 delegates, while at the same time 
100 other delegates are participating in county conventions.® Another re- 
quirement— that a majority of the voters must favor a particular candidate 
of a new party in national elections— is also a deterrent. 

If proportional representation were widespread, as it is not, then minor- 
ity parties might be encouraged. Proportional representation (PR as it is 
called) is a system whereby representation is based on interests, opinions, and 
party affiliations rather than on geographical areas. It will be explained 
further in Chapter 15. 

In short, lethargy, the fear of throwing away one's vote, the long tradition 

6 Peter H. Odegard and E. Allen Helms, American Politics, rev. ed. (New York 1947) 

p. 800. 
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of two-party rule, and the legal and financial obstacles that states create to 
discourage new parties all tend to maintain the status quo, 

THE HISTORY OF AMERICAN PARTY CONTROL 

Is there any basic cleavage running through American political history, 
dividing the two major political parties? There have always been the 
Hamiltonians and the Jeffersonians, the advocates of business interests on 
the one hand and of agricultural and workingmen's interests on the other. 
Nevertheless, the two sides have had much in common. “We arc all Repub- 
licans, we are all Federalists," said Thomas Jefferson in 1801. Thirty yeais 
later, Alexis de Tocqueville, who, like Burke, believed in great principles, 
lamented the absence of great parties in the United States. James Bryce in 
his American Commonwealth felt the same way about it: “Neither party," 
he commented, “has as a party any clean-cut principles, and distinctive 
tenets. ..." To which V. O. Key today replies that our parties have their 
principles, only they “tend toward similarity." 

A partial explanation of this apparent similarity between our two major 
political parties is that our great wealth and expanding industry throughout 
most of our history have made people content with their lot and agreed on 
fundamentals, such as the capitalist system and representative govern- 
ment. It is perhaps largely for this reason that government— and hence the 
political parties— has not been accorded as much attention as it might 
otherwise have received. 

If crises and class cleavages become accentuated in the course of a peace- 
time economy, however, we may anticipate a sharpening ol political align- 
ments. The signs of such a realignment had already begun to appear before 
World War II, but the exigencies of war placed political rivalries in 
temporary and partial eclipse.' Since 1946 we have witnessed renewed activity 
among the parties. 

In the past, there has been a good deal of shifting of control between the 
two major parties. Perhaps the best way to summarize this aspect of the his- 
tory of our parties is to present brief characterizations by periods: 

1788-1800 (Washington, Adams)— Federalist supremacy and the growth 
of party divisions. Hamilton’s policies predominated during this period. 
He advocated a strong central government, the federal assumption of 
state debts, plans for business expansion, and a national bank. 

1800-1828 (Jefferson, Madison, Monroe, Adams)— Democratic-Republican 
supremacy. During these years the emphasis was on such matters as 
agrarian and workers' needs, extension of the franchise, and free edu- 
cation. 

1828-1860 Qackson, Van Buren, Harrison, Tyler, Polk, Taylor, Fillmore, 
Pierce, Buchanan)— largely Democratic supremacy. The last of Jeffer- 
son's Virginia dynasty in the preceding period had turned conservative. 
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Jackson represented the liberal opposition and brought the frontier 
again to the White House. This was a time of sectional conflict leading 
up to the Civil War. States' rights were the important issue. Much of 
Hamilton's work was undone. 

1860-1884 (Lincoln, Johnson, Grant, Hayes, Garfield, Arthur)— Republi- 
can supremacy. In 1856 the Republican party as we know it entered the 
field. Abraham Lincoln became President in 1860. The Civil War and 
Reconstruction followed. The Republican hold lasted until the election 
of Cleveland. The issues of states' rights and slavery predominated. This 
period also saw the expansion of the nation toward the West, the 
growth of corporations, and the rise of agrarian discontent. 

1884-1896 (Cleveland, Harrison, Cleveland)— revival of the Democratic 
party. Cleveland, a Democrat, was elected in 1884. Following an inter- 
vening term by the Republican Harrison, Cleveland was re-elected. In 
this period of discontent within both parties agrarian discord increased. 
The Populist party grew in power. Labor became a force to reckon with. 
The Sherman Antitrust Act was passed in 1890. The gold-silver contro- 
versy raged. This was a turning point in American political history. 
Business, agriculture, and labor were now powerful influences on the 
national scene. 

1896—1912 (McKinley, Theodore Roosevelt, Taft)— Republican ascend- 
ancy again. In this period America became a ‘‘businessman's civiliza- 
tion." Tariffs were enacted. There was an extension of government 
assistance, regulation, and control. Big business was dominant. 

1912-1920 (Wilson)— Democratic supremacy. This period included World 
War I and ‘‘The New Freedom" under Wilson. Labor and agriculture 
grew in power. The regulation of business was extended and the income 
tax was adopted. 

1920-1932 (Harding, Coolidge, Hoover)— Republican supremacy. Business 
was in the saddle. The tariffs went higher. In this era of ‘‘normalcy" 
agriculture and labor became increasingly political. The stock market 
crashed in 1929 and the depression set in. 

1932-195— (Franklin D. Roosevelt, Truman)— Democratic supremacy. 
There was an extension of government control because of the depres- 
sion and World War 11. Labor and agriculture occupied the limelight. 
The ‘‘New Deal," and later the '‘Fair Deal," emphasized urbanism, 
planning, social security, and government control. 

This brief account may help to place historical figures and events in 
perspective and to suggest the strength and direction of the current running 
throughout the alternating control of the government by the two major 
parties. 

At the time of Abraham Lincoln's election, our population was only 
30 million, business was effective but small, labor and agriculture were 
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neophytes in the political field. Today our population, having been swollen 
by millions of new immigrants and their descendants, is more than five times 
as large as it was then. Business is large and powerful, and so are agriculture 
and labor. Our major economic interests are now politically energized. We 
may expect these facts to have an increasing influence on party alignment. 

QUESTIONS 

1. Of the several definitions of the term ''politics,’* which do you favor? 

2. Do you agree, as suggested by Lasswell, that the three things people 
try to get out of politics are deference, income, and safety? Politics is co- 
operation and it is also competition; it is altruistic and it is also selfish. Do 
you see any inconsistency here? 

8. Define what is meant by the expression "political party.” 

4. What are the functions of party politics relative to social change and 
the avoidance of revolution? relative to economic forces? 

5. How do you explain the antipathy expressed by Madison, Washing- 
ton, and other founding fathers relative to political parties? Consult The 
Federalist papers in answering this question. 

6. What are the three principal functions of the party system? How well 
is each of these functions discharged under existing conditions? 

7. There are many attempted explanations of why Great Britain and the 
United States, more than most other countries, have had a two-party system 
instead of a multiple-party system during most periods in their history. 
What is your explanation? Is it a desirable condition? Will it last? 

8. Mention two good books dealing with politics and parties. 

9. Trace the history of third-party movements in the United States 
since the Civil War. Why have third parties been handicapped? What have 
they accomplished? 

10. Outline briefly the main periods of party control in the United States 
from 1789 to date. 
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CHAPTER 13 


THE STRUCTURE OF PARTY RULE 


As is equally true ot most other groups, including business, labor, agricul- 
ture, and the professions, party government in the United States has become 
a business in which professionals exercise a controlling influence. Ours is an 
age of specialists and of the division of labor. 

The strength of a political party is in its regulars, its party workers, few 
of whom are qualified to deal with difficult economic and social issues. They 
are in the work for what they can get out of it, or they have a strong love of 
teamwork, or they are opposed to the other crowd, or their position in the 
community makes it profitable for them to carry on political activities. For 
many it is simply a way to the top. A young lawyer, for example, wdll do 
precinct work in the hope of securing the favorable notice of a partisan 
judge or a job in the city attorney's office. Another may become a precinct 
captain in the hope of advancing to the position of ward committeeman or 
district leader, eventually, perhaps, becoming city or county boss. Sometimes 
altruism predominates; sometimes it is simply selfish design. To many, party 
politics is merely an interesting game. 

THE STRUCTURE OF POLITICAL PARTIES 


The Precinct 

Most of the power of political parties is found at local levels where party 
workers can be relied on to build up and keep intact a solid following. Both 
of our major parties are somewhat loosely knit aggregations of city, rural, 
and county organizations, with definite leaders and party machinery. The 
precinct is the base of the pyramid. The size of the precinct varies: in a 
large city it may be a city block, so congested is the population; in a country 
district it may include an entire county. In the United States there are some 
120,000 local voting districts or precincts, although of course no one party 
has an eflEective organization in every one. 

In charge of each such local unit is a recognized leader, usually called a 
precinct captain or precinct committeeman, generally appointed by the 
higher party chieftains but sometimes elected by the party. He is expected 
to take his orders from above. He is rewarded and advanced on his record 
as a vote getter and a money raiser. This means that he must acquire a 
personal following, must be active and energetic, and must keep his finger on 
the faithful as well as on the doubtful. 
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The precinct leader must see that the regular party members vote, must 
persuade the vacillating, and must bring new, active workers into the organi- 
zation. He must stage benefits and secure donations for election purposes, 
particularly from administrative and judicial appointees indebted to the 
party. He recommends his supporters for government positions and helps 
those of his followers in need to get jobs, relief, and other forms of assist- 
ance. It is the precinct leader’s job to select clerks to preside over elections 
and count the ballots, and to recommend them to the Board of Election 
Commissioners, which generally accepts such nominations. He calls on 
doubtful prospects before election and, if necessary, provides transportation 
to the polls. He must be a good mixer and a popular fellow. To be success- 
ful, a precinct committeeman must not only love his work; he must have 
the qualities of a salesman, a social worker, and an executive. It is not a 
frequent combination of skills. 

The Ward Committeeman or District Leader 

The district leader is like the precinct committeeman except that he has 
a larger bailiwick, consisting of a number of precincts, perhaps even a whole 
city. The work of the district leader requires greater coordinating and 
executive talent, less of personal buttonholing and pounding of shoe leather. 
He has more jobs to give out and greater influence generally. He may be 
compared to a broker— in contact with businessmen, labor leaders, and claim- 
ants to services and favors of all kinds. Perhaps a contractor wants a paving 
job, a labor leader must have a bill blocked, a clergyman wants Sunday 
closing laws— the district leader is often the man to see. 

Social service is also a part of his job, just as increasingly it commands the 
attention of outstanding business leaders. In both cases it may be a mark 
of sincerity, of genuine feeling for one’s fellows, something more than just a 
front designed to secure reputation and influence. But social service is also 
good politics. Said the head of a Boston settlement house in referring to a 
ward leader who served on her board for years, “His generosity and sym- 
pathy made him so popular with the poor that they ‘naturally’ voted as he 
advised.” 

The City or County Leader^ or Boss 

The head man in the city or county party organization is the boss of the 
district and precinct leaders. Sometimes he is the mayor, or the chairman of 
the municipal party committee, or chairman of the county party committee, 
or even the governor. But wherever he is located, there is always a top man 
and everyone knows who he is. Usually, he is elected to his position as com- 
mittee chairman, but if he is a real boss he does not need to be elected. Pat 
Nash, boss of the Democratic party in Chicago for many years, was such a 
person. Nash held no elective or appointive office within the gift of the 
people, but he was chairman of the county committee of the party and held 
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court for a constant stream ot callers Irom the poorest inhabitants on 
Chicago's West Side to mayors and governors. Bosses are found in both the 
city and the rural districts all over the nation, but we are much more likely 
to be aware of the importance of the city bosses, for their names are seldom 
long absent from the news columns. 

A combination of circumstances has made boss rule possible in the United 
States, but perhaps the central factor is our national immaturity. Thus 
bossism stems partly from our popular lethargy toward government while 
we pursue the almighty dollar. This traditional indifference toward civic 
responsibilities made it possible for predatory interests to create a profitable 
business out of selling favors and illegal protection. As a nation we have 
been too busy with other things and too impatient with self-discipline to 
learn the art of skilled government. 

The rapidity of our migration and continental development is another 
factor, creating as it did an environment in w'hich crude methods were not 
at first frowned on. This also was a symptom of political immaturity. As a 
result, we have had ballot box stuffing, patronage, and spoils, the “protec- 
tion" of vice and crime, and the plundering of the public treasury by 
crooked contracts and outright theft.^ 

Boss rule has also been helped— especially in our larger cities— by the 
masses of immigrants who came here before World War I. In general, these 
people, with little education and less knowledge of our institutions, being 
naturally fearful in a new land, tended to stay together. Through their own 
leaders they became attached to political bosses who had power, who could 
give them protection, who could help them adjust, and who provided them 
with shoes, food, clothing, and jobs as required. 

The techniques or rules that successful politicians learn to follow were 
described by Ed Flynn, for twenty-five years boss of the Bronx, in his book. 
You're the Boss,- Some of his maxims strike a responsive chord even in 
persons whose type of political experience has been quite different from 
his. For example: 

If we are to have uniformly good government— local, state, and national— a lot 
of men and women will have to get down off their high horses and grub around 
in practical politics as active members of a party. 

Waiting until after the candidates are nominated is waiting until you have 
missed the boat. 

In practically every city and state there are both Republican and Democratic 
machines and there is always one man who is the boss of the machine. 

As long as we have a two-party system of government we may expect to have 
machines. 

Formal meetings of party leaders are perfunctory affairs; the machinery is 
greased well in advance, when everyone is lined up. 

1 See V. O. Key’s chapter in Politics, Parties, and Pressure Groups, lev. ed. (New York, 
1948), Chap. 20. 

2 Edward J. Flynn, You*re the Boss (New York, 1947). See also Edward J. Flynn, '“Bosses 
and Machines,” The Atlantic Monthly, May, 1947. 
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Bosses must give the people what they want and consider the prestige of the 
machine secondarily. A boss can survive only so long as he wins elections and the 
only way to win elections year after year (an important proviso) is to know 
what the voters want and give it to them. 

If there are Catholics and Jews, Italians and Germans in an election district, 
the leaders will be well advised to accord representation to all dominant groups 
in making up the party ticket. 

Scattered individuals cannot successfully challenge the decisions ot a machine. 
They can win only by beating it at its own game. 

The boss keeps his support by rewarding the party leaders and often their 
families and friends with positions which are exempt from civil service. But 
year by year the boss must appoint competent people if he is not to invite reform 
and revolt. The machine becomes a more or less personal one. 

A political leader must not only be able to pick his men, he must also be able 
to “guess right.” Political skill is mostly built on proper timing. 

If a man announces his candidacy too far in advance he will likely kill himself 
ofiE because it gives the opposition time to muster its forces.^ 


To these principles. New York's reform mayor, Fiorello La Guardia, 
retorted, “Bosses Are Bunk."^ The cost of government is constantly increas- 
ing, said La Guardia, so that no city can afford the luxury of partisan, 
political, boss rule. Many cities already have nonpartisan municipal elec- 
tions, he continued, and more and more people are taking an active part 
in public affairs. But no experienced politician. La Guardia included, can 
doubt for a moment that politics is played to win by those who are canny 
and skillful. 

In the past, political machines and boss rule have thrived on unassimi- 
lated national minorities. But as assimilation takes place and the native-born 
children of immigrants launch out on their own, municipal bossism weakens 
its hold. Although it will take some time to complete, the transformation is 
under way in every large city. Thus in 1949, when the machine of boss 
Frank Hague was defeated in Jersey City after thirty years of rule, it could 
be said that Hague was one of the last of the old-time political bosses of any 
stature. The breaking down of racial separatism and the corresponding 
amalgamation of cultures, due to a common language and social inter- 
course, will ultimately change the character of American political parties 
in the larger cities. 

Furthermore, as a people we are beginning to take a more active interest 
in politics. The facts of war and depression have brought government home 
to the citizen in a manner that he could scarcely ignore. As a result, over a 
period of a dozen years or so, we have gained a measure of political matu- 
rity. So far as local politics are concerned, we may eventually begin to 
approach the example of Great Britain, where there are no bosses and where 

3 Excerpts drawn primarily from “Bosses and Machines,’* The Atlantic Monthly, May, 
1947. 

4 Fiorello La Guardia, “Bosses Are Bunk,” The Atlantic Monthly, July, 1947. Reprinted 
with permission. 
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municipal corruption is practically unknown. All groups, including organ- 
ized labor, are active in municipal politics. 

As national origin becomes less important in this country, therefore, differ- 
ences in economic and social policy will be more emphasized in party affairs 
than allegiance to a boss. As the second generation takes advantage of better 
educational opportunities than most of their parents had, American democ- 
racy will be strengthened at its foundations, because knowledge is both 
power and independence. 

The County Organization 

In rural areas the center of party activity is in the county. But as we have 
seen in an earlier chapter, county government may also be important for 
urban areas, as in the case of Cook County and the city of Chicago in 
Illinois. A strong county party committee under these circumstances can 
wield substantial power. But even in a rural county, the chairman of the 
county party committee— who may be a boss in his own right— controls the 
village, town, and precinct leaders in his jurisdiction, which may add up to 
a respectable total. 

Of the 3,050 counties in the United States more than 1,000 are in the 
South, where one party dominates. There is probably a total of some 5,000 
separate county committees of the two major parties, therefore, with the 
Democrats having somewhat more than the Republicans. County committees 
are chosen in one of several ways. The state may provide by law for the 
election of their members at regular primary elections or in party con- 
ventions; or they may be chosen according to the rules of the party itself, 
in which case the selection will probably be by caucus. 

The professional politician has a fairly free rein, as matters now stand, so 
far as the counties are concerned. In general, voters are not as interested in 
county affairs as they are in government at other levels. This gives the county 
boss freedom to do pretty much as he pleases with the fifty to several thou- 
sand jobs he may have to distribute. Indeed, the county party committee gen- 
erally controls more patronage than the party organization at any other 
level. Politics and patronage have come to be principal reasons for the fact 
that county governments have not more generally been consolidated, 
modernized, and made administratively more efficient. 

In addition to distributing county jobs, the county politician can usually 
influence village, town, and special district appointments, control the votes 
of the delegation to the state and national conventions, influence the votes 
of local delegates to the state legislature, and have a hand in federal and 
state appointments in his area. 

State Organization— Center of Party Power 

Every state in the Union has a central committee for each of the major 
parties. And although the state organization is not the top of the pyramid— 
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the national committee enjoys that distinction—it is actually the center of 
power in party organization. Here the central committee is composed of 
key leaders iiom the counties, wards, and precincts. 

As in the case of county committees, there are different methods of select- 
ing the members ot the state party committee. Generally speaking, state 
laws pio\ide that on or before a certain date, the party voters shall choose 
the membeis of the state central committee, either by direct primary (a 
preliminary election in which the voters decide directly) or by party con- 
vention. State central committees range in size from eleven members in Iowa 
to five hundred in California, again illustrating the striking diversity of 
American governments. Continuation activities between sessions of the state 
committee are carried on by an executive committee. 

The power of the state committee generally lies in the hands of its chair- 
man. This is especially true if he also happens to be a member of the 
national party committee. But even without this added prestige, the chair- 
man is powerful enough. The United States has never had a national boss— 
unless Alark Hanna or Jim Farley might be so regarded — but individual 
states have. Elihu Root’s description of the situation in New York State may 
be taken as an example. ‘‘What is the government of this state?” asked Root. 
“The government of the constitution? Oh, no. . , . For I don’t remember 
how many years Mr. Conkling, the state boss, was the supreme ruler of this 
state; the governor did not count, the legislature did not count. . . . Comp- 
trollers and secretaries of state and what not did not count. . . . Then Mr. 
Platt ruled the state . . . and the capital was not at Albany, it was at 49 
Broadway. . . . The ruler of the state during the greater part of the forty 
years of my acquaintance with the state government has not been any man 
authorized by the constitution or the law.” 

It should be remembered that Mr. Root was in politics himself-a former 
United States senator and Secretary of State-and, like all political con- 
testants, he sometimes exaggerated for the sake of emphasis. But even when 
allowance is made for this and for the fact that the situation described 
is by no means typical, it may still be appreciated how much influence a 
state boss may come to have. 

The diagram on page 217, from E. E. Schattschneider’s Party Government, 
shows the pyramid ot authority in the American party, with control at the 
state and local boss level. 

'Fhe National Party Committee 

The apex of the party pyramid is the national committee. It consists of 
one committeeman and one committeewoman from each state, plus dele- 
ptes from the territories and the District of Columbia, making about one 
hundred in all. 

There are three principal ways of choosing state representatives on the 
national party committee. In some cases, state delegates to the national party 
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convention select the national committee members— this is the oldest method. 
In other states, selection is by the state convention. In the remainder, the 
representatives are either appointed by the state central committee or elected 
by direct primary. All selections so made, however, must be ratified by the 
national convention. 

The national committee passes most of its power on to the chairman, 
especially in election years. Appointed by the party’s presidential candidate 
soon after the national party convention, he supervises the headquarters 
staff, which consists primarily of publicity and public relations personnel. 


A 

/ \ 


The superstructure 
of the party 
, (the national party); 
a ghost party 



Strong party discipline at this level 


THE POLITICAL PARTY PYRAMID 


Source- E. E. Schattschn^ider, Party Government (New York, 1942). 


If he has sufficient personality and influence, he can exercise real power, for 
if anyone can pull together the diverse elements in a major party, it is the 
chairman of the national committee. When internecine strife breaks out, it is 
he who must set things right. When a housecleaning is necessary at the state 
or county level, it is he who must maneuver it, if he can, without making 
enemies among those who count. Much of the prestige enjoyed by a 
presidential candidate may be assessable to the handling that he gets from 
his party chairman. 

The chief prize sought by the national party committee, of course, is the 
presidency. In order to concentrate their fire, therefore, both the Repub- 
lican and the Democratic parties have created two additional committees 
each: a Congressional committee and a Senatorial committee. Both have 
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iull-tiine staffs which support the party candidates in national elections for 
the two houses of Congress. 

A CompauUhfe Viexv'' 

Part) organization in Great Britain is much simpler than it is in the 
United States, and much more closely integrated, partly because of the 
cabinet form ol government under which it operates. The basic unit in all 
three parties (Liberal, Conservative, and Labour) is the local constituency 
organizations composed ot all members of the party. These local associations 
are then joined in a national union with a central party office and a party 
civil service. An annual conference is composed of delegates from the local 
units and is managed by an executive committee. The party program is 
drafted by the leader of the party in Parliament, by the chairman of the 
executive committee, and by the chief official of the central office. The 
party leader is chosen by party members in Parliament. 

The Labour partv diverges from this general pattern in that trade unions 
as well as individuals make up its membership and constitute centers of 
power within the party organization. Also, although the party members in 
Parliament choose the party leader, his position is less secure than that of 
his counterparts in the older parties because he must be re-elected each 
session and he does not automatically become prime minister when his 
party comes to power. Because of a strong civil service system in Great 
Britain, spoils and patronage play an insignificant role, no matter which of 
the three parties is in power. 

Party Finances 

From what has been said, it will be realized that party government in 
the United States closely resembles a business activity. There is a carefully 
thought-out, hierarchical organization, with power concentrated in the 
hands of a leader. There is a keen sense of competition. In addition, politi- 
cal parties raise and spend a great deal of money. In the 1944 presidential 
campaign, for example, the Democratic party spent nearly $7.5 million and 
the Republican party spent more than $13 million, and in 1948 the total 
cost of the campaign is estimated at $40 million, sums which, even in these 
days, are not small. 

Where does this money come from? There are five principal sources: (1) 
special benefits, such as Jackson Day or Lincoln Day dinners, which cost 
from $5 to $100 a plate; (2) from candidates and their personal friends; 
(3) from friends of the party; (4) from assessments of party officeholders; and 
(5) from contributions of business interests, some of which play safe by con- 
tributing to both parties. 

Modern electioneering, involving national radio hookups and full-page 

^ For a good discussion, see J. A. Corry, Elements of Democratic Government (New York 
1947), pp. 154-176. 
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newspaper advertisements, has become an expensive business, inviting a 
host of possible abuses. When a candidate for public office spends his entire 
future salary, or even more, on a single campaign, the voters cannot be 
blamed for suspecting his motives and integrity. Candidates and political 
parties that lack a “slush fund” are at a serious disadvantage, although they 
may and generally do call attention to the slushiness of the opposition. The 
attempted answer to this threat to democratic elections is corrupt practices 
legislation, which by now has been enacted in all of the states and by the 
federal government. Corrupt practices legislation is one of the principal 
means whereby political parties have become formally recognized and sub- 
jected to certain regulations in the public interest. 

Have corrupt practices laws generally been effective? No simple answer is 
possible. When legal limits are placed on the campaign expenditures of a 
candidate, which is common, the control is real in most cases. But there are 
exceptions, even when successful candidates are required to declare their 
expenses before being sworn into office. Moreover, the Supreme Court in 
the Newberry case (Newberry v. United States, 256 U. S. 232. 1921) held 
that Congress has authority over election expenditures only, and not over 
nominating procedures, which may be vastly more important. Furthermore, 
when business corporations and labor unions are forbidden to spend more 
than a certain sum in support of a political party or a candidate (or are 
forbidden to contribute anything at all, for that matter), what is to prevent 
their evading the law by any one of a number of subterfuges, such as pay- 
ments to a front organization? This is just what happens, of course. Con- 
gress passed a law stating that no “political committee” may spend more 
than $3 million nationally in any one year, but the lid was easily removed 
by the creation of a mushroom growth of organizations independent of, but 
subordinate to, the national committees of the political parties. The Hatch 
Acts of 1939 and 1940, although generally effective in banning outright 
political activity on the part of federal employees, were certainly far from 
successful in achieving their second purpose, which was to prevent the 
extravagant use of money in national elections. Indeed, the failure was so 
marked that following the election of 1940, Senator Hatch himself not only 
came out for repeal but proposed that no political party be allowed to 
spend more than ?I million in any national election and that the federal 
government itself furnish the funds. It seems obvious that when proposals as 
radical as this one are called forth by the problems surrounding corrupt 
practices legislation, the matter is far from solved. And yet it would be a 
hasty and false conclusion if one were to decide that corrupt practices laws 
do no good and ought to be wiped off the books entirely.® 

6 For further references to this interesting problem, consult James K. Pollock, Patty 
Campaign Funds (New York, 1926), Louise Overackei, Money tn Elections (New York, 
1932), E. R. Sikes, State and Federal Corrupt Piactices Legislation (Durham, N. C, 1928), 
anefn. Best, comp., “Corrupt Practices at Elections,” Senate Document No. 11, 75 Cong., 
1 Sess. 
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THE FUTURE OF THE MAJOR PARTIES 

During the twelve-year i^eriod iroiii 1920 to 1932, many political commenta- 
tors openly questioned whether the Democratic party could ever regain 
power. In another sixteen-year peiiod following the return of the Democrats 
to office in 1932, an equal number of observers wondered if the death knell 
ot the Republican party had not been sounded. Probably the second guess is 
as untounded as the first. The major parties are tough. After a period of 
inner remolding they olten reappear in a new form and with increased 
effectiveness. 

And yet there is little doubt that a new leaven is at work. The future of 
the two-party system does not seem as secure as it has been during the past 
century and a half. The matter has been well summarized by Peter H. 
Odegard and E. Allen Helms in American Politics: ‘'The future may see not 
two but three or four major parties and a host of minor ones. Whether or 
not this happens will depend largely upon the flexibility of the existing 
major parties, upon their capacity for readjustment and absorption, their 
democratic management and their knowledge of when to yield to and when 
to resist new pressures. For politics will continue to be the translation of 
social pressures into policy; and political parties, as aggregations of interest 
groups, will remain, so long as democracy endures, the chief agencies 
through which this is done.’' 

And then these authors add the prophetic words: “That a major realign- 
ment is in the offing, if indeed it has not already occurred, seems clear. 
This need not and probably will not mean, in the visible future, the 
abandonment of traditional party labels, although that is not impossible.”^ 
This was written in 1938. Twelve years later there is still so much party 
ferment that future outcomes are difficult to guess even now. 

The two-party system in the United States has recently been subjected to 
thorough study by the Committee on Political Parties of the American 
Political Science Association. In its report issued in 1950 entitled Toward A 
More Responsible Two-Party System, this committee criticized the machinery 
of the two-party system as old, cumbersome, dangerous, and urgently in need 
ol unity and integration. In their structure, says this committee, the two 
big parties are vague and nebulous, party platforms are hurriedly written 
every four years and then dropped for lack of a continuing agency to inter- 
pret them with authority, state and federal branches of the same party 
frequently support conflicting policies, and there is no assurance that either 
party can honor its word if it is returned to power. As a result there is a 
rising disillusionment and cynicism toward the two-party system, leading 
among other things to apathy at the polls. In 1946, for example, only 38 per 
cent of those who were eligible to vote bothered to do so, and even in the 

" Fiom Peter H. Odegard and E. Allen Helms, American Politics (1938), p. 809. By per- 
mission of Harper & Brothers, publishers. 
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more exciting presidential election of 1948, only about half of those eligible 
voted. (It should be remembered, of course, that many who are eligible 
are not qualified to vote due to failure to register.) 

Sectional Strength of Major Parties 

Any attempt to assess the future prospects ol the two major parties must 
take into consideration the traditional allegiances that have predominated 
in particular geographical sections of the country. 

Ever since the Civil War the so-called Solid South has been considered 
safely in the Democratic column. Exceptions were the presidential elections 
of 1928 and 1948. In the South, historical factors play a part not equaled 
elsewhere. But since the Solid South was broken in 1928, when several of 
the states in that area supported Hoover, and again in 1948, when the 
Dixiecrats revolted against Truman, it is not unreasonable to suppose that 
this fortress could be stormed again. 

The degree to which sectional changes occur is well illustrated by New 
England, once considered as solidly Republican as the South was Demo- 
cratic. But this is no longer true. The Democratic party in New England has 
found strong support among the urban population, swelled in comparatively 
recent years by hundreds of thousands of immigrants. Even in Vermont, 
which was one of the two states in the Union to support the Republican 
candidate in the 1936 national elections, the towns have shown a growing 
Democratic strength, with the result that the ratio of Republicans to 
Democrats there is now only about 60:40 in national elections. It seems safe 
to say that New England will never again be as overwhelmingly Republican 
as it once was. 

Recent political tendencies indicate that the center of Republican strength 
has shifted to the Middle West, which has long had a Republican tradition. 
Nevertheless, in the cities, including Chicago and more recently Detroit, St. 
Louis, and Cleveland, the Democratic party has won control. This is in line 
with the general rule that the strength of the Democratic party in the North 
is in the urban centers. 

The record of the twelve Far Western states reveals less solidarity than in 
other major sections, alternately showing Republican or Democratic 
strength, with the balance tipped toward the latter in national elections 
since 1932. As unpredictable are the so-called border states, such as Mary- 
land, Kentucky, and Tennessee, which have often changed from one party 
to the other in national elections. 

In general, geographical or sectional allegiances are becoming less certain 
than they were even a generation ago. Except in the Solid South, the 
national elections in the last twenty years seem to indicate that social and 
economic factors are increasingly important as traditional factors decline. 
The Democratic party has added to its strength in the cities where labor 
is strong. In recent years the party has had the support of the young people 
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on the other hand, has come from business groups and from rural areas 
traditionally allied to that j:)arty. In the middle, tending to throw the elec- 
tion one way or the other, is a large group consisting of professional people, 
white-collar employees, small businessmen, and elements of both labor and 
farming. In other words, the situation seems sufficiently fluid to permit a 
majoi realignment of allegiances that may bring about something new in 
the way of parties. 

Political Parties and Municipal Reform 

111 an assessment of the future of our two major political parties, another 
factor to be considered is the role of party politics in municipal govern- 
ment. Municipal reform has been a major activity in America since the turn 
of the century. The muckraking era of a generation ago stirred up an 
interest in municipal politics that led to the reform movements on a wide 
scale, in cities such as New York, Cincinnati, Dayton, Cleveland, and Los 
Angeles, among others. Each time reform is undertaken, however, those 
who seek' better government must decide whether to work through existing 
political parties or to set up a nonpartisan coalition. This will continue to 
be a difficult problem because much additional municipal housecleaning 
is necessary. 

Those who argue that city government is primarily a matter of good ad- 
ministration would eliminate national politics from municipal rule. It 
should be efficient and businesslike, not political. Municipal functions are 
engineering, education, welfare, and protection. National issues such as the 
tariff policy, preparedness for war, and foreign relations have but remote 
reference to city government. It is held, therefore, that whereas the city 
dweller may properly vote the party ticket in state and national elections, in 
municipal affairs he should vote only for qualified candidates irrespective 
of their party. 

Reformers who would divorce city government from national politics urge 
the fact that many civic-minded people will work hard to bring about 
municipal reform but arc unwilling to mix in party politics. They argue, 
therefore, that in order to make the greatest use of this able group, civic 
reform must be independent and nonpolitical. Moreover, in some of our 
largest cities, party bosses and machines are so deeply entrenched that it 
seems hopeless to try to work through the existing party framework. 

These are strong and persuasive considerations. But opposing factors make 
it seem desirable to keep the party organization and influence intact if pos- 
sible. For one thing, experience has shown that if a nonpartisan reform 
movement succeeds in purging a city of its boss and his machine and in 
setting up a businesslike administration, the incentive then disappears and 
citizen participation lags. Even in Cincinnati, where the nonpartisan Charter 
Group did so magnificent a job twenty-five years ago, it has been found 
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difficult to sustain the initial enthusiasm. Furthermore, it takes a strong, 
well-organized group to run a large city. In fact, it takes a machine to beat 
a machine. Any successful nonpartisan gi'oup, therefore, must, in effect, 
become a political party whether it is called that or not. 

Another argument is that the function of the national political party is so 
important in representative government that it must have its foundations in 
the cities, where the largest number of voters is found. It the political parties 
are weakened in the cities, their effectiveness is also weakened for state and 
national purposes. 

And finally, municipal party organizations, with their machines and their 
bosses, cannot be effectively eliminated so long as there are county, state, and 
national spoils to be had. The party merely bides its time until the reform 
movement has spent its force; then it comes back into power when citizen 
interest lags, and stays there until popular disapproval results in another 
wave of reform. Is it not better, therefore, to work within the party, to “bore 
.from within'’? The results may not be so immediate, but in the long run 
they may be more lasting. 

These are the principal factors to be considered in setting up an inde- 
pendent, nonpolitical group for reform purposes. On which side of the 
balance the advantage tips it is difficult to decide. It is true that nonpartisan 
fusions, as in New York until the Democratic party returned to power, 
have accomplished much lasting good in a short time. But on the other 
hand, if the prominent citizens from whatever group were to roll up their 
sleeves and take an active part in political parties— not being afraid to get 
their hands dirty, as Theodore Roosevelt expressed it— then much more 
progress might be made through existing municipal party organizations, 
with resulting benefits to county, state, and national governments as well. 

In addition, as government extends its activities into the economic realm- 
dealing with employment and financial problems, relief of the unemployed 
and the underprivileged, and the stabilization of the economic system- 
national activities increasingly involve municipal programs of the same sort, 
and here the normal party channel becomes a useful tool by means of which 
to gain citizen support. An earlier chapter described how the federal gov- 
ernment has become banker to the cities, and how it works with them in 
connection with federal programs. This is symptomatic of a trend. So long 
as relations between the national and municipal governments remain close, 
therefore, there seems to be no substitute for reform from within the party. 

Party Government Must Be Made Responsible 

Responsible party government is as essential to free government as the best 
of written constitutions. The constitution is the framework of government; 
the party is the mechanism that operates it. Neither constitution nor public 
opinion is self-executing. Both require the machinery of party government. 

Public opinion must be organized, directed, and made responsible. Voters 
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must be given an intelligent choice between alternative courses of policy. 
Government must be controlled, staffed, and provided with a leadership 
capable of transiorming individual and group aspirations into public legis- 
lation and administration. The larger the nation becomes and the more 
complex Its interests become, the greater is the need for effective party 
government. Political parties are the medium through which representation 
flows. Parties, like law, are the means by which the elements of government 
are meshed and made to operate efficiently and responsibly. Party govern- 
ment is the method of accomplishing these objectives most in line with 
democratic principles and methods. But the degree to which our political 
parties i^ertorm these functions depends on how clearly we comprehend 
what their role needs to be. 

There aie no alternatives to responsible party government. Pressure 
groups cannot qualify: they represent factional interests, they seek prima- 
rily their own ends irrespective of the broader public interest, and they lack 
the organization and the experience to nominate candidates, run elections, 
choose leadership, explain issues, and hold themselves responsible for oper- 
ating the legislative and executive departments of government. 

A professional bureaucracy is an equally unthinkable substitute for party 
rule. Continuously in office and holding no direct mandate from the voters, 
a bureaucracy performing the functions of party government would soon 
become an intolerable dictatorship. 

Political wisdom in this field, therefore, begins with the recognition that 
party government is a good and necessary thing, that there is no alternative 
to responsibility in this field, and that responsibility rests primarily with the 
citizen. 

Instead of holding this positive attitude, however, many of us have come 
to regard parties a? merely a necessary evil. This is largely because in practice 
political parties have become little more than a means of choosing between 
rival candidates. The parties' functions in policy determination, leadership, 
and governmental coordination are not sufficiently effective. They fre- 
quently do not present us with real alternatives on which to vote. And even 
when party platforms arc adopted and party candidates are elected, there is 
no assurance that campaign promises will be or can be carried out. Hence 
we become cynical. We see bosses in power and oligarchic tendencies within 
the party organization increasing, and we take for granted that these are 
inevitable developments. We observe that the interests in control are local 
and sectional in character and are unconcerned with broad national and 
international problems. There is a weakening of responsibility and effective 
leadership in the government, together with a lack of cooperation between 
the legislative and executive branches, each of which seems often to be going 
in a different direction. 

We see. too, the uncontrolled raids of pressure groups on public resources 
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ind programs, inviting extravagance, planlessness, and conflicts o£ policy. No 
government in the world has ever been as vulnerable to the importunings ol 
hundreds of pressure groups of all kinds as the government of the United 
States. Where the party should be exercising responsible control, its atten- 
tion is elsewhere. Too often party leadership is in the hands of professionals 
who play the game for their own interest and benefit. In despair and dis- 
gust, we turn our backs on the whole business. 

And this attitude, of course, is partly responsible for the entire difficulty. 
The weakness of responsible party leadership is due, first of all, to the mental 
set that has been hostile to real party leadership. This attitude is traditional 
with us. We merely tolerate the party system; we have not yet rationally 
decided that it is a beneficial and necessary thing, the very' center of repre- 
sentative government. We expend our sentimental attachment on the Consti- 
tution—an admirable loyalty so far as it goes. But an emphasis on the Con- 
stitution must not be allowed to result in the neglect of the central position 
of party government. If we lose faith in party government, we lose faith in 
representative government itself, in which case even the Constitution will 
lose its vitality and eventually the ability to protect us. 

Another factor militating against responsible party government in the 
United States is the separation of the legislative and the executive branches 
of the government. Consequently, party regularity is not necessaiy to keep 
the victorious majority in power, as is the case in Great Britain, for example. 
Because in the United States the members of the majority party in Congress 
feel perfectly free to vote as they please, it is impossible for the legislative 
and the executive to adopt and be responsible for a common policy under a 
joint party leadership which would stand or fall on its program. 

The peculiarities of our party system are partially explained by the fact 
that either in theory or in practice, every candidate tor the legislature must 
ordinarily reside in the district in which he seeks office. For each district 
there is one elective official; this is what is meant by the single-member dis- 
trict, which distinguishes our election system from that of Great Britain.® 
The single-member district further strengthens the hand of the local boss, 
intensifies localism and sectionalism, and weakens the central influence and 
responsibility of national party leadership. The system makes political 
careers difficult to fashion. In England a man stays in politics even when his 
party is out of power, running for Parliament as often as he chooses. But as 
a general thing in the United States, we have a constant ebb and flow of 
political oiSiceholders, thus wasting the experience of individuals of superior 
ability. 

Other major factors are federalism, the continental size of our nation, and 
the diversity which characterizes it. Party government, therefore, has become 
decentralized rule— the rule of local machines and bosses. We lack a central- 

8 In a few districts in Great Britain, two members instead of one are elected. 
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izccl, ciisciplincd orgunizcitioii. Power resides at the boss level, wherever that 
may be located As a result, local party organizations perform in much the 
same way that pressure groups do— they bargain and barter, holding out for 
the highest price that aspiiants to office will pay for their services. 

Paradoxically, therefore, short-term elective officeholders are at the mercy 
of piofessional local political leaders, who often occupy no elective position 
at all but hold permanent oligarchic control over the very centers of govern- 
mental power — the election machinery, nominations, candidates, the ap- 
pointing power, and the party platform. Here is power without a corre- 
sponding responsibility. If the American people were to realize how 
important party government is to them, in time this anomalous situation 
could be corrected. 

If party government is to play the role dictated by its necessity, therefore, 
we must change our traditionally negative attitude for a positive one with 
regard to the party. We shall discover in the long run that there are strict 
limits to what a nation can accomplish in the way of internal tranquillity 
unless the problem of party responsibility is solved. We shall also discover 
that no change for the better will occur of its own accord. The next step, 
therefore, is up to the citizen. 

QUESTIONS 

1. Compare party organizations in Great Britain and the United States. 

2. Analyze the echelons of party structure in the United States, explaining 
the distinctive functions of each. Is the center of power at the top or the 
bottom of the pyramid? Explain. 

3. John Fischer, in an article entitled ‘‘Unwritten Rules of American 
Politics,^' Harper's Magazine, November, 1948, contends that the peculiar 
genius of the American party system is that it composes differences instead 
of accentuating them. He lays down the following proposition: Government 
by concurrent majority can exist only so long as no one power is strong 
enough to dominate completely, ^"and then 07ily when all of the contending 
interest groups recognize and abide by certain rules of the game." These 
rules include a habit of extraordinary toleration and “equality*' in a 
peculiarly American sense, and the avoidance of attempting to impose one’s 
own views on others, so as not to press one's own special interests to the 
point where they seriously endanger the interests of other groups or of the 
nation as a whole. Do you find this a convincing analysis? 

4. Analyze the traditional strength of the Democratic and the Repub- 
lican parties in sectional terms. What changes are taking place? 

5. What are the principal sources of party campaign funds? What are 
corrupt practices laws? Does money control elections and winning candi- 
dates? 

6. Mention three rules of a successful practicing politician. 

7. Ed Flynn contends that reform or fusion tickets may succeed for a 
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short time but that they are foredoomed to tailure. Argue one side or the 
other of this issue. 

8. Write an essay on “The Future of Party Government in the United 
States.” 
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CHAPTER 1 1 


THE ELECTORATE AND VOTING BEHAVIOR 


Government is an instrument, its use determined b\ who controls it. 
How much influence we as individuals may ha\e in shaping the goals and 
methods of government depends on the degree to which we quality ourselves 
for participation in the various processes ot government. 

First, we must be citizens or it is diiSicult to exercise any real influence on 
public affairs. But second, we must also qualify as \oters if we want a voice 
in deciding who is to hold office and what the policies and objectives of 
the public business are to be. 

There are several synonyms or variations of the expression “the right to 
vote.” Voting is called the suffrage, the franchise, or balloting; and those 
who possess the right to vote are called voters or the electorate. 

EXTENSION OF THE FRANCHISE 

One of the proudest aspects of our American tradition is the extension ot 
the franchise so that now, among adults, whether male or female, the right 
to vote is well-nigh universal. But like the enjoyment ot citizenship, the 
right to vote will serve to strengthen and perpetuate popular government 
only to the extent that we prize and learn to use it intelligently. 

Why is the franchise so much more widely distributed today than at the 
time of the founding of our political institutions? The passion for liberty 
and equality was apparently as strong at the time of the Revolution in this 
country as it is now, judging by what people at that time wrote and did, and 
yet the franchise was considerably restricted. The explanation lies in certain 
traditional assumptions which then prevailed, even though a belief in social 
improvability through popular rule had come to be recognized in the 
preceding century. 

The first of these assumptions was that unless a man owned property, he 
could not be expected to vote his own interests soberly and with respect tor 
the property rights of others. Hence the nearly universal requirement of 
property qualifications as a condition of the franchise was imposed, and 
still continues to be as evidenced by the poll tax and similar payments. 

A second assumption — not quite so widespread — was that unless a man 
knew how to read and write he could not be expected to learn the facts 
and form a valid opinion on community affairs. The enfranchisement of 
the illiterate, it was argued, would lead to blind and mistaken policies. 
Hence the requirement of literacy qualifications in some cases. 
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A third assumption was that a woman should be satisfied to be represented 
by the men of the family. A good woman was a housewife and a mother, 
too busy to know much about public affairs, and naturally in accord with 
her husband's point of view. 

And finally it was assumed that the franchise should be held by the white 
population, and that Negroes should be excluded. 

In the political history of Ameiica we have seen the broadening of the 
franchise. Under the influence of Jeffersonian democracy and the frontier 
influence of Lincolnian equality, we have eliminated most of the legal 
barriers that the founding fathers took for granted. Not only have we 
removed most of the bai's to adult participation— except for aliens, now a 
small group— but we have used the franchise in many ways to produce a 
more popular democracy than was originally intended. The initiative and 
referendum, the direct primary, the popular election of United States 
senators, the changed method of electing the President, the election rather 
than appointment of most chief executives and many minor ones, show the 
impact of a people’s belief in universal suffrage on legislatures, political 
parties, public administration, and the judiciary. 

Suffrage Landmarks 

In terms oi particular groups affected, there have been three principal 
stages in the extension of the franchise in the United States: 

Universal, white, manhood suffrage, 1789-1850. The democracy of the 
Western frontier and a growing interest in political parties hastened the 
establishment in the United States of universal suffrage among white males 
of voting age. Before the close of the eighteenth century, Vermont, Kentucky, 
and Tennessee had come into the Union with the principle of universal 
white manhood suffrage practically established. Vermont, the fourteenth 
state, pioneered here. 

The states of the old Northwest Territory that were admitted to the 
Union early in the nineteenth century frequently enfranchised all white 
citizens of voting age, including aliens who had merely taken out first 
papers. Maryland, one of the original thirteen states, abolished all tax and 
property qualifications and established the sufh'age for white male citizens 
in 1809— which makes that state something of a pioneer among the older 
commonwealths. New York followed her example in 1826, and Virginia in 
1850. By the middle of the nineteenth century the principle of universal 
manhood suffrage lor whites was widely recognized. 

Enfranchisement of Negroes, Civil War amendments to the federal Con- 
stitution, 1868-1870. The Fifteenth Amendment to the Constitution reads: 
“The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or 
previous condition of servitude.” 

The Fourteenth Amendment (section 2) attempts to provide the sanction 
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to enforce this right; '‘But when the right to vote at any election for the 
choice of electors for President and Vice-President of the United Stales, 
Representatives in Congress, the executive and judicial officers of a State, 
or the members of the legislature thereof, is denied to any of the male 
inhabitants of such State, being tw^enty-one yeais of age, and citizens of the 
United States, or in any w^ay abridged, except for participation in rebellion, 
or other crime, the basis of representation therein [Congress] shall be 
reduced in the proportion which the number of such male citizens shall 
bear to the whole number of male citizens twenty-one years of age in such 
state/’ 

The intent was clear, the enforcement difficult, as will be seen in the dis- 
cussion of this matter later in this chapter. 

Woman suffrage, the Nineteenth Amendment to the Constitution, 1920. 
The Nineteenth Amendment to the Constitution, enfranchising women, 
doubled the number of qualified voters in the United States. This amend- 
ment was passed during the administration of Woodrow Wilson, but only 
after nearly a century of agitation on the part of its supporters. 

As early as 1848 a Women’s Rights Convention, held at Seneca Falls, New 
York, to protest against disenfranchisement as well as against legal inca- 
pacity arising from marriage, unequal divorce laws, the “double standard 
of morals,” occupational limitations, the denial of educational opportu- 
nities, and subordination in church government, brought agitation into the 
open. Five years later an advocate of woman suffrage told a constitutional 
convention in Massachusetts: **I maintain first that the j^eople have a certain 
natural right, which under special conditions of society manifests itself in 
the form of a right to vote. I maintain secondly that the women of Massa- 
chusetts are people existing under these special conditions of society. I 
maintain finally, and by necessary consequence, that the women of Massa- 
chusetts have a natural right to vote,” 

The first guaranty of equal suffrage to women in the United States was 
contained in the act of 1869 of the territorial legislature of Wyoming, a 
provision carried over into the constitution of that state in 1890. By 1914, 
determined suffragettes, whose demonstrations resulted in the charge of dis- 
turbing the peace, were going to jail in support of their convictions. Of 
course it was inevitable that they should get what they so badly wanted. The 
surprising thing is that the men, with so few arguments on their side, held 
out as long as they did. 

However, it is one thing to possess a right and another to exercise it. Al- 
though women have had the franchise since 1920, there is a higher per- 
centage of nonvoters among women than among men. 

PRESENT-DAY SUFFRAGE REQUIREMENTS 

Voting is both a right and a privilege. When the law grants the franchise in 
specific terms, the individuals who qualify thereunder may view it as a legal 
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right in precisely the same way they would regard any other legal right. But 
111 nonlegal tciiiis, the right to vote is a privilege because voting is something 
men have struggled to obtain, because only those who qualify under the law 
are entitcd to vote, and because voting makes one a full participant in public 
affairs. 

How looting Rights Are Deteirnined 

There are three important rules relating to the determination of the 
right to vote. 

First, the only extent to which the suffrage is regulated on a uniform, 
nation-wide basis is through the Fifteenth and Nineteenth Amendments to- 
the Constitution, and these merely forbid the denial or abridgment of the 
right of citizens to vote on account of race, color, previous condition of 
servitude, and sex. 

Second, the states thus have a wide latitude in the area of the suffrage. 
Suffrage requirements are primarily set forth in the state constitutions. The 
importance of this point is that the legislatures cannot thereafter add to the 
legal requirements or deny the right to vote to those entitled to it under 
constitutional provisions because legislative enactments must conform to the 
higher law of the Constitution. 

Third, within these two sets of limitations, the states are free to make all 
other determinations of the right to vote. The cities and municipalities may 
also impose qualifications for voting in local elections, but only in accord- 
ance with authority contained in municipal charters or other law. 

Three General Requirements for Voting 

Because* of the latitude given the states in the field of the franchise, voting 
requirements among them are far from uniform. Although generalization is 
precarious, three nearly universal conditions relating to age, citizenship, 
and residence may be mentioned: 

Age. The general provision is twenty-one years for both men and 
women. 

Citizenship. The citizenship requirement is now universal, but not always 
strictly enforced. Whether aliens may vote is optional with the state. Several 
of the states once extended the franchise to aliens, but judging by current 
attitudes this extension is unlikely to be repeated. 

Residence, The residence requirement is not so simple to dispose of. The 
general rule is that the voter must reside in the place of voting. But what 
place? The state, the county, the city, or the precinct? Each of these units 
may have its own residence requirements for its own elections. 

In almost two thirds of the states the residence requirement is one year. In 
most of the remainder it is six months, but in a few it is two years. In the 
counties, a residence of three to six months is the most common rule, but it 
may be as little as ten days and as much as a year. The precincts usually re- 
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quire a residence of ten to thirty days, the longer period becoming rather 
general, but the requirement may be as much as a year. 

Residence requirements have an important effect on the total vote. Since 
urbanized civilization is nomadic, hundreds of thousands are denied the 
jight to vote every year. 

Other Voting Qualifications 

Strictly speaking, registration is not a voting qualification, but a means of 
recording qualifications. However, registration is generally required before 
a person may vote.^ This type of control is particularly important in the 
large cities where even next-door neighbors are often not acquainted and 
where false and fraudulent registration, ballot box stuffing, and similar 
dishonest practices are difficult to control. 

Other qualifications are increasingly rare. A poll tax is a direct personal 
tax levied as a rule by a local government under state authority at a stated 
rate per capita on all adult persons or classes of persons. As a prerequisite for 
voting it is now found in only six states, all in the South.'- Four states in 
this region, North Carolina, South Carolina, Louisiana, Florida, and Georgia, 
have abolished it entirely as a voting requirement. The poll tax is still used 
for revenue purposes, however, in the South and in other parts of the country, 
including New England, where in some cases, at local option, the towns may 
impose a poll tax as a voting requirement as well. The amount of money 
involved is usually relatively small, but it has been used for a number of 
ancillary purposes. Long before the poll tax became a means of discouraging 
Negro voting it was effectively employed to prevent the lowest-incomc groups 
among the white population from sharing the ballot. Today it is sometimes 
used as a condition precedent to obtaining an automobile license. 

In recent years a spectacular controversy in Congress over the abolition of 
the poll tax has centered chiefly around the question of the enfranchisement 
of Negroes in the South. Those who favor the payment of a poll tax as a 
voting qualification for primary or general elections argue that it dis- 
courages the indigent and helps to ensure compliance with tax laws. In some 
isolated instances this may be true, but more often it is not. The poll tax as 
a regulator of the franchise goes to the roots of our assumptions about 
popular government. 

Literacy tests are required in about a third of the states. If they are non- 
discriminatory and well administered, there is much to be said in their 
favor. Since knowledge and vigilance are requisite to popular rule, it seems 
reasonable to require voters to qualify by being able to read and write. On 
the other hand, there are thousands of elderly people in the United States 
with little formal education who are the salt of the earth. Educational 

1 Registration is discussed in Chapter 15, “The Voters Decide— Nominations and 
Elections.” 

2 Council of State Governments, The Book of the States (Chicago, 1945-1946), p. 88. 
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SUFFRAGE IN POLL TAX STATES 



POTENTIAL VOTERS WHO VOTED IN 
THE 1944 PRESIDENTIAL ELECTIONS 


BPOLLtAX 
STATES- — 


18.31% 

tffrififirffirfffrffi 


40 NON-POLL 

TAX STATES- 68.74% 



^mcatDm€ecmA 

VOTING IN POLL TAX AND NON-POLL TAX STATES 

Source: The Repou of the President’s Committee on Civil Rights, To Secuie 
Rights. Government Printing Office, 1947. 



THE ELECTORATE AND VOTING BEHAVIOR 235 

Opportunities were lacking when they were ol school age. They have raised 
fine families, they inform themselves before voting, and they are public- 
spirited. It is probably just as well, therefore, that literacy requirements have 
been extended only slowly, for people of this type would otheiwise be 
denied the franchise. As educational opportunities increase, however, we 
should be able to demand more in the way of literacy qualifications. 

At present. New York State probably has the fairest literacy requirement. 
All who have completed the fifth grade in an approved school are auto- 
matically excused from further test. Those required to take the examination 
go before the regular school authorities and take qualifying tests given at 
stated intervals. It has already been said once before in these pages, but it 
bears repeating: We Americans should do more than we do at present to 
educate our native-born adult population in the American political tradi- 
tion and in how it can be strengthened. 

The remaining voting qualifications may be disposed of briefly. Convic- 
tion of crime disqualifies persons from voting in some states, even after the 
sentence has been served. The governor or the pardon official must act 
positively to restore to these disenfranchised persons the right to vote. 
Mental incompetency y as determined by a court, disqualifies persons in many 
jurisdictions. Paupens—the. chronically indigent— are ruled out in about a 
quarter of the states. This last qualification leads into a difficult and com- 
plicated field that has explosive possibilities, especially in times ol major 
economic depression. 

NEGRO VOTING IN THE SOUTH 

Despite the sanction provided in the Fourteenth Amendment to the Consti- 
tution, threatening to reduce a state’s representation in Congress in case 
Negroes are not permitted to vote, states with large Negro populations have 
succeeded in limiting Negro voting by a variety of methods. Decisions of the 
Supreme Court have been unable to force these states into line because when 
one practice is ruled out another is invented. Among the methods which 
have been used or are still in operation are the so-called grandfather clause, 
the white primary, the poll tax requirement, literacy tests, and manipulation 
of registration provisions, such as fixing the time for registration long in 
advance of the election. 

Supreme Court Cases 

The history of the question of Negro voting is found in a series of Su- 
preme Court cases which make interesting reading. Anyone who qualifies to 
vote for representatives to the lower house of the state legislature is en- 
titled by the federal Constitution to vote for senators and congressmen in 
the national government. This is the rule, but it has often been circum- 
vented. 

In the famous case of Ex parte Yarborough (110 U. S. 651. 1884) involving 
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Ku Klux Klan activity, the Supreme Court held that the right to vote for 
representatives in Congress is derived from the federal Constitution, even 
though its precise measure is determined by suffrage qualifications set up by 
the states. In addition, it was held that action by the states or theii officials 
to prevent qualified Negroes from voting is illegal and punishable. 

The requirement of the so-called grandfather clause led to the celebrated 
case ol Guinn v. United States (238 U. S. 347. 1915). Several Southern states 
had passed legislation imposing a literacy test but excusing all whose ances- 
tors were permitted to vote in a given year before the adoption of the 
Fifteenth Amendment~in this case, 1866. Automatically most whites were 
excused, all Negi'oes required to qualify. The Supreme Court had no diffi- 
culty in finding this openly discriminatory and in violation of the Fifteenth 
Amendment. 

A similar case related to a law that excused from registration all who were 
registered in or before 1914 but gave others only twelve days in which to 
register in 1916, this being the only time provided. In Lane v. Wilson (307 
U. S. 268. 1939), this provision was held discriminatory against Negroes. 

Restricted Primaries 

The exclusion of Negroes from party primaries has been a most effective 
way of limiting the number of Negro votes in some Southern states. Where 
single-party rule is strong, the decision in the primary is tantamount to 
election. Hence if Negroes can be barred from the primary, they are vir- 
tually deprived of the franchise. 

The Court decisions in cases involving restricted primaries have gone both 
ways. In the case of Nixon v. Herndon (273 U. S. 536. 1927), a Texas white 
primary law was declared invalid. It was held that the exclusion of Negroes 
by state law from the primary violated the “equal protection of the laws'' 
provision of the Constitution, making this case one of the leading pro- 
nouncements on that point. Primaries, said the Court, are preliminary 
public elections wherein the political party chooses its candidates for the 
final election. Hence primaries are as important and as integral a part of 
voting rights as the general election. 

Texas then took a new tack: political parties were authorized to make 
their own rules in party convention; whereupon membership and par- 
ticipation in the convention were limited to white people. This time, in 
Grovey v. Townsend (295 U. S. 45. 1935), the Supreme Court upheld the 
law, deciding that the party primary was strictly a private affair and not an 
official responsibility of the state. Thus matters stood until 1944, when, in 
the case of Smith v. Allwright (321 U. S. 649), the Supreme Court returned 
to its earlier position in the Nixon case and held that all elections, whether 
primary or general, are a part of the official process of government. In the 
Allwright case, it is important to note, the issue concerned the Fifteenth 
Amendment (federal power over elections), whereas in the Grovey case the 



THE ELECTORATE AND VOTING BEHAVIOR 237 

Fourteenth Amendment (referring to state action) was in question. In a 
strongly worded opinion, the Court said: “The exclusion ot Negroes trom 
voting in a Democratic primary to select nominees for a general election— 
although by resolution of a state convention of the party its membership 
was limited to white citizens— was State action in violation of the Fifteenth 
Amendment. . . . When, as here, p)irnaries become a part of the machineyy 
for choosing officials, state and federal, the same tests to deteunine the 
character of discrimination or abridgement should be applied to the pyimaiy 
as are applied to the general election/' (Italics ours.) Here the Supreme 
Court expressly overturned the holding in Grovey v. Townsend reteired to 
above. 

After the decision in Smith v. Allwright, some states adapted their 
primary laws to the Supreme Court ruling. Others, however, resisted, first, 
by refusing to open white primaries to Negroes until further litigation made 
the Texas ruling applicable to them, and then by devising other methods 
of depriving Negroes of the ballot. In South Carolina a special session of 
the state legislature was called, and all state laws in any way regulating pri- 
maries were repealed, the theory being to place the primaries entirely outside 
the law, and hence render the ruling in Smith v. Allwright inapplicable. 
But in 1948 the white primary in South Carolina, resting on its new foun- 
dation, was held invalid by the Supreme Court of the United States in 
Rice v. Elmore,^ and the decision seems to have administered the judicial 
coup de grace to the white primary. Although Southern experts believe 
that, from the practical standpoint, finis may not yet be set down for all 
states, political areas, counties, and voting precincts where by one means or 
another Negroes are still effectively barred from Democratic primaries,** 
nevertheless, the Rice v. Elmore decision was worded about as strongly as 
any opinion could be, the Supreme Court holding that where the state law 
has made the primary an integral part of the procedure of choice, or where 
in fact the primary effectively controls the choice, the right of an elector to 
have his ballot counted at the primary is protected under Article I, section 2, 
of the Constitution. This provision relates to state representation in the 
House of Representatives determined on the basis of population. If you do 
not count Negroes, said the Court in effect, then you must also expect to 
have your representation in Congress reduced. 

This brief history of discriminatory action illustrates how strong the 
states really are in matters affecting the franchise and elections. It also throws 
additional light on man’s age-old propensity to get around the law where 
effective public opinion is unsympathetic to the law and the motive to cir- 
cumvent it is sufficiently strong. We had the same problem during the 
prohibition era. Similarly, the self-government of business is rendered diffi- 

3 165 F. 2d 387 (1947), 68 S. Ct. 905 (1948). 

4 O. Douglas Weeks, ‘H'he White Primary. 1944-1948,” American Political Science 
Review, XLII (June, 1948), 500-510. 
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cult because of a small percentage of firms that somehow always seem to 
circumvent the rules. 

The Negro question in the Southern states is much more difficult and 
ramified than any of these analogies, however, and manifests itself at many 
points. Our ability to solve the underlying problem peaceably and under- 
stand! ngly is a severe test ol our democracy. 

VOTING BEHAVIOR 

Insofar as human behavior can be studied at firsthand and analyzed by the 
statistician, the psychologist, and other technicians, w’-e may expect to 
develop a science of political behavior. Voting is an area in which significant 
advances have been made. We are beginning to get a good deal of accurate 
knowledge as to the reasons for nonvoting, what makes people vote as they 
do, why people vote at all, why individuals change party loyalties, and what 
influences them at election time. Hence, despite the inaccuracies manifested 
in polls forecasting the presidential election of 1948, a rather high degree of 
accurate prediction as to the outcome of elections may be anticipated. 

Failuie to Vote 

Despite the discrepancies between theory and practice, w’e Americans have 
an enfranchisement record to be proud of. We realize that the exercise of 
the franchise is a basic test of popular government. During the past century 
and a half we have constantly enlarged the franchise, so that those who were 
previously barred from this form of participatio'n in government are now 
eligible. We do not have self-government without the right to vote. 

II voting means so much, why do so many people fail to take advantage of 
the opportunity? Belore we assume that we are so remiss, let us look at the 
favorable side of the picture. To begin with, in no other country in the 
world today— with the possible exception of the Union of Soviet Socialist 
Republics*"— does more voting take place than in the United States. Our 
elections are more frequent and cover a larger percentage of public positions 
than in England, France, or Canada. 

The forty-seven million people who cast their votes in the presidential 
election of 1948 constituted approximately 54 per cent of the adult popula- 
tion over twenty-one years of age. When from the remaining 46 per cent 
are subtracted those who are not qualified (such as aliens) or not registered 
(because of changed residence), the conclusion is reached that something 
more than one quarter of the adult population failed to vote. This is not a 
bad record, but it should be better. Moreover, it must be admitted that the 
United States has consistently fallen behind several other countries in the 
percentage of actual to potential voting over a period of years. Belgium, 
among others experimenting with compulsory voting before World War II, 

•* 1 his despite the fact that freedom of choice between parties is nonexistent in Russia 
and is neglipfible in the case of candidates. It is unsafe not to vote. 
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succeeded in getting to the polls from 80 to 90 per cent of those qualified. 
The sanction— a small fine or the loss of the privilege— was apparently 
successful. And in 1947 it was reported that 99.95 per cent of eligible 
citizens in the U. S. S. R. cast their ballots in an election for deputies to the 
Supreme Soviets of seven constituent and fifteen autonomous republics. 

From some points of view the exercise of the franchise is more vital 
to the future of popular government than the payment of taxes. Non- 
payment of taxes is penalized; why should not the same principle apply 
to failure to vote? The constitutions of Massachusetts and North Dakota 
have authorized the legislature to impose penalties tor nonvoting, but so 
far neither state has made positive use of the power. The proposal has been 
considered in several others but has not been favored. Partly this is because 
Americans are constitutionally opposed to compulsion, feeling that the 
right to share in the conduct of the government is a privilege and that 
people should not be coerced into exercising it. 

Why Citizens Do Not Vote 

There are many reasons for nonvoting. The following summary will be 
more useful if it is remembered that the combination of factors differs 
in almost every instance. 

In the Southern states the important election decisions are made in the 
primary; hence there is not the same inducement as elsewhere to turn out 
in force at the final election. For example, in some Southern states the ratio 
of votes to population in a final election has often been from 75 to 80 per 
cent below that of top-ranking Northern states. The difference is accounted 
for by the fact that in the North not so large a percentage of the population 
is barred from voting and the final outcome of the election is generally by 
a closer margin. 

Reasons for nonvoting that have national application include the fact 
that women have not yet learned to vote as regularly or in as large numbers 
as men; rain or inclement weather keeps people away from the polls; and 
distance from the voting place is sometimes a deterrent. Another factor is 
that people become cynical as to how much influence a single vote may 
carry, or suspect the honesty of party machines and their candidates, es- 
pecially in city elections. People also become discouraged because of past 
failures of the party or because of failures of individual candidates to carry 
out promises or pledges. 

Sometimes, of course, the issues are not sufficiently compelling or the 
differences in party platforms not sufl&ciently pronounced to arouse voting 
interest. A factor here is that we are notoriously wrapped up in our own 
affairs, and may think the issue not important enough to justify the time 
spent on voting. Many voters are too negligent to register and cannot vote 
even when they want to. Failure to register is one of the most common 
reasons for failure to vote. 
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A final explanation affects government at many points. Until fairly 
recently, we m the United States did not take government as seriously as 
people in other countries have done. Many of us have mistakenly assumed 
that because we are a “businessman’s civilization” we can afford to be 
indifferent toward government. But the depression of the 1930’s and the 
regulations imposed during World War II have disabused us of that notion. 
In the presidential elections since 1932 there has been an upsurge of interest 
in voting on national issues and candidates. The same trend is observable 
in any state or city election where candidates and issues really stir the 
people. There is nothing very complicated about the fever chart of voting: 
people become warm when issues and candidates command attention, and 
they cool off when interest flags. Voting participation may be expected to 
increase in the United States because government means so much more to 
the individual than it used to. 

Why People Vote as They Do 

“In an important sense,” says Paul F. Lazarsfeld, “modern presidential 
campaigns are over before they begin.”® This sounds like a bold claim, and 
yet Lazarsfeld’s studies, like those of others working in the field of voting 
behavior, make it possible to support such a statement. For example, in 
Erie County, Ohio, an intensive study was made of the presidential cam- 
paign of 1940. Erie County is half urban, half rural. For decades it has 
rested near the national average in distribution of party strength. 

The method used in this study differed from the usual opinion poll. In 
tl^e period before the election, six hundred persons were interviewed once 
a month for seven months, and were asked 250 questions. These questions 
went beyond the simple opinion poll; they probed into attitudes, con- 
ditioning, and why people changed their minds when they did. The con- 
clusions are illuminating and for the most part confirm what had previously 
been surmised. In a few instances, however, the results shed new light on 
the problem. 

On the question of why people vote as they do, Lazarsfeld’s study found 
that most people's predispositions determine their votes, even before the 
nominating convention. Elections are decided by the events occurring in the 
entire period between two presidential elections and not by the campaign. 
Most people vote traditionally, but propaganda is necessary to reinforce and 
keep in line the voting intentions of those who are predisposed. A political 
party could not expect to win if it sat back and did nothing. 

The principal purpose ol the campaign is to activate the latent predisposi- 
tions of those who are undecided. “The campaign is like the chemical bath 
which develops a photograph,” explains Lazarsfeld. “The chemical influence 
is necessaiy'^ to bring out the picture, but only the picture prestructured on 

♦> See lus hummar> of an extensive study in “The Election is Over,” Public Opinion 
duatUnly <Fall, 1944), p. 317. 
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the plate will come out.” Our environment and conditioning have pre- 
determined our normal behavior. 

People tend to vote as their group votes. Where one party or the other is 
dominant, noncontormism is likely to result in loss oi status. By the same 
token, where voting strength is evenly divided, individuals generally vote 
in accordance with their economic, religious, and social groups. A person 
often inherits his political party just as he inherits his religion or his 
physical characteristics. The stronger the cohesiveness ol the group, the less 
likely are individuals apt to deviate. 

The Ohio study— and the same finding would doubtless be made in the 
North generally— found an increase in Democratic votes as the income scale 
went down and an increase in Republican votes as the income scale went 
up. Thus wealth and economic status are important determinants. This 
generalization would have to be modified, of course, in some sections, such 
as the South. 

In the Ohio study also, the urban areas were Democratic, the rural areas 
Republican. Immigrant stock and the labor vote in the cities were pre- 
dominantly Democratic, the earlier American stock and the fanners in the 
rural areas chiefly Republican. These were the principal variants. 

It was also shown that religious affiliation may have a bearing on voting 
behavior. In this area, the Democratic party drew a preponderance of the 
Catholics, whereas the Republican party was strongly Protestant. Wealthy 
Protestant farmers were 74 per cent Republican; poor Sandusky (urban) 
Catholics were 83 per cent Democratic. 

Age, too, is an important factor in voting behavior. The behavior patterns 
of older people tend to become fixed. In the Ohio study, tor example, the 
older the group, the more predominantly was it of a particular party, 
whether Republican or Democratic. Younger people more easily break away 
from their economic, social, and religious loyalties than do their elders. If 
a person is rising in the social or income scale, for example, he may change 
his political affiliation because his new friends are of another party. The 
younger people's choice, therefore, is part of the crucial vote on which a 
campaign must concentrate. 

There is more nonvoting among women than among men. Lazarsfeld 
found that in October preceding the November election, 6 per cent of the 
men and 20 per cent of the women said they did not intend to vote. His 
comments are interesting: “The vast majority of ‘Don’t knows' just prior 
to an election are women who end up by not voting or by going to the polls 
under the influence of their husbands. Especially striking was the large 
number of female citizens who bluntly stated that they did not see why 
women should vote at all.” 

Finally, it was found that the press and the radio are less effective in 
changing votes than personal influence and solicitation, and that during 
presidential election campaigns more people are influenced by the radio 
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than by newspapers. Republicans were generally more sympathetic to the 
printed word. Democrats to the radio. The most effective means of winning 
the lence sitters, however, w^as by personal solicitation through party 
workers. In the Ohio study, three quarters of those who had not intended to 
vote, but who were finally persuaded at the last moment to do so, said they had 
responded because ot personal contacts. The party regulars are apparently 
right when they say that in close contests it is their work that tips the elec- 
tions one way or the other. The experience in the presidential campaign of 
1948, when icpresentatives of organized labor got out the labor vote chiefly 
by means of personal solicitation, seems to confirm this view. 

Lazarsfeld explains the effectiveness of personal solicitation by pointing 
out that such contacts are more flexible than the impersonal press or radio. 
The clever campaign worker— professional or amateur— can fit the argument 
to the person. He can shift his tactics as he analyzes the reactions of the 
other person. Furthermore, face-to-face contacts make the consequences of 
yielding to or resisting an argument immediate and personal. 

Another factor is that more people rely on personal contacts to help them 
select arguments relevant for their own good in political affairs than rely on 
the more remote and impersonal newspaper and radio. Personal contacts are 
more casual. If we read or tune in on a speech, we usually do so purpose- 
fully and have a definite mental attitude that tinges our receptiveness. On 
the other hand, people we meet for reasons other than political discussion 
are more likely to catch us unprepared and so cut through our barriers more 
easily. Also, personal contacts can get a voter to the polls without relying 
too heavily on his comprehension of the issues of the election. This is not so 
easy where the more formal mediums of persuasion are concerned. 

The more we know about political motivations and behavior, the more 
aware we become of the techniques by which we are manipulated. With this 
knowledge, it is not too much to hope that we may all take more pride in 
getting our own facts, in making our own determinations, and in reaching 
our owm independent conclusions. 

Samuel Grafton, writing in the Chicago Sun after the presidential election 
of 1944, commented that of the things we had learned during that cam- 
paign, an outstanding lesson was the fact that a more mature appeal to the 
voter is now needed. “The American voter,” says Grafton, “seems to be 
resisting the corny, familiar old technique which once used to scare him, 
or seduce him, or stampede him, or dazzle him. ... It doesn't work. 
Americans are serious, and they seem to know what they want. There is 
going to have to be a new maturity in our political activity to match the 
increasing maturity of the people whose favor it is hoped to win”— a com- 
ment equally applicable in 1948. 

More intelligently conducted political campaigns would be a fortunate 
thing for the future health of popular self-government. 
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PUBLIC OPINION POLLS 

Little by little, as scientific method makes predictability possible, we are 
beginning to apply this device to the science ol government. The public 
opinion polls— such as those of the American Institute of Public Opinion, 
Crossley, and Roper— have made promising strides in recent years. 

The success of opinion polls depends more on the accurac) of the sample 
than on the number of persons polled. Some of the guiding principles, 
statistical and' otherwise, are these:* 

First, the sample must represent a cross section. Inteivaews must be 
secured from each of the important and heterogeneous groups in the countr\ 
'‘in exact proportion to the size of that group in American life or in pro- 
portion to its numbers on election day.'' In most political polls, six major 
controls are used: the sample must contain voters trom each state, from 
both sexes, and from rural and city areas; it must contain voters of all age 
groups, of all income groups, and of all political party affiliations. 

Reliable results can be secured on the basis of a few thousand interviews. 
The Gallup polls range from three thousand to sixty thousand. The error 
should not exceed 3 or 4 per cent and should be in the neighborhood of 1 
per cent. Deviations of Gallup poll estimates from the actual Roosevelt 
vote in 1940 ranged from none in five states to 7 per cent in one state, with 
more than half at from 2 to 3 per cent. ‘‘The Institute does not believe," 
said George Gallup, "it can be right 100 per cent of the time. Indeed, h) the 
same token that we expect to be right 95 times out of a hundred, we expect 
to be wrong five times in a hundred." 

The results of the polls in 1948, of course, were strikingly inaccuiate. 
Part of the fault, said Gallup, lay in the tact that the bulk of the inter- 
viewing for the final poll was completed from ten to twelve days before 
election. The number of voters who were still undecided about their choice 
of candidates ten days before election was unquestionably large that year, 
totaling 8.7 per cent, or 4 million persons, and it might have run as high as 
7 or 8 million. A postelection check showed that many formerly undecided 
had swung to Truman; moreover, many who had at first favored Wallace 
switched to Truman on Election Day. Consequently, in revising his tech- 
nique, Gallup said that in the future more attention would be paid to the 
members of the undecided group in an effort to discover how they voted 
in previous elections, where they stood on controvei'sial issues, how man) 
were new voters, and to what groups in the population they belonged. 
Gallup also made it clear that the Institute would try to detect trends in 
future elections right up to the end of the campaign and that analysts from 
both of the major parties would be called in to help estimate the results. 
One of the most important considerations is the neutral wording of ques- 
7 George^allup, “Polling Public Opinion,** Cunent Hutoiy, Vol. LI (Februaiy, 1910). 
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tions. Pointed questions elicit pointed replies. In some cases, therefore, it 
becomes necessary to make a sample run, using different ways of asking the 
same question before a satisfactory wording is found. Added requirements, 
of course, are that the sponsorship be honest, the statisticians competent, 
and the interviewers well trained. The necessary sample is so small that few 
persons are interviewed compared with the population as a whole. The 
usual ratio is one to twenty thousand of the adult population. 

Despite the outstanding exception, opinion polls have shown that politi- 
cal behavior can be accurately predicted. The questions are: Do the polls do 
more than that? Do they— as some critics claim— also help to determine the 
outcome of elections by creating the desire to get on the band wagon? Do the 
results of polls, when released periodically in advance of the election, tend 
to influence voters in favor of the candidate who is running ahead? It seems 
clear that the answer to these questions is in the negative. The notoriously 
inaccurate Literary Digest poll in 1936 and those of 1948 seem to indicate 
that most people are able to resist the urge to climb on the pollster's band 
wagon. 

On the other hand, recent experience does seem to show that when the 
result of an election is predictable, persons on both sides may be discouraged 
from going to the polls on Election Day, and it does seem that many Repub- 
licans stayed home in 1948 from a feeling of overconfidence partly induced 
by erroneous forecasts. Nevertheless, the trend since 1936 in national elec- 
tions has been upward so far as national interest and participation are 
concerned. 

Rather than being the enemy of popular government, therefore, the honest 
public opinion poll may be an actual friend. It changes “the public" from 
what Walter Lippmann called a “phantom" into a living, concrete reality. 
The public opinion poll makes it possible to discover what the public wants, 
not merely what the public’s representatives want. In other words, the 
effect of the scientific testing of public opinion may be to increase the voter’s 
influence over the government’s decisions and personnel. The average Amer- 
ican is more competent to judge what his best interests are than ever before, 
says George Gallup. “What has been provided by the polls," he continues, 
“is a means of ventilating the gigantic structure of modern government 
with fresh draughts of what the usually silent and inarticulate people are 
thinking." 

QUESTIONS 

1. Is voting a right or a privilege? Why has the franchise been extended 
since the early nineteenth century and with what results? 

2. In terms of governmental practices, what have been some of the fruits 
of the frontier democracy of Jefferson, Jackson, and Lincoln? 

3. What three major groups have been enfranchised since the Consti- 
tution was adopted? During what three periods did these changes occur? 
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4. Summarize the Civil War amendments relating to voting. What is 
the significance of the recent case of Rice v. Ehnoe^ Trace the histor\ ot 
Supreme Court decisions in this area. 

5. What did the Nineteenth Amendment pro\ide? 

6. What three rules relate to the manner in which voting rights are 
determined? 

7. What are the three general requirements for voting? What additional 
requirements are common? 

8. What is meant by a poll tax? a literacy test? a grandfather clause? Are 
these desirable requirements for voting? 

9. The Constitution provides that certain persons are guaranteed the 
right to vote for federal congressmen and senators. Who are entitled? 

10. Summarize, in order ot importance, the reasons people do not vote 
even when entitled to do so. Do you believe compulsion would be desirable? 

11. Write a critical essay entitled “The Advantages and Shortcomings 
of Public Opinion Polls in Forecasting Elections.” 

12. Summarize the six most important findings and conclusions growing 
out of Lazarsfeld’s study of voting behavior in Ohio. 
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CHAPTER 15 


THE VOTERS DECIDE— NOMINATIONS 
AND ELECTIONS 


The effectiveness of democratic processes sometimes fails to measure up to 
the enlightened principles on which they are built. Our election machinery 
is a case in point. Elections in the United States are numerous, complex, 
and involved, and the popular lethargy with regard to them is responsible 
for the survival of old methods although better ones have been devised. 

Dishonest election practices have been common, in our large cities espe- 
cially— and throughout the country to some extent. We have an unfortunate 
reputation for civic immorality. In consequence, even our public-spirited 
reformers sometimes grow discouraged and conclude that perhaps the best 
way to check dishonesty and the malfunctioning of election machinery is 
to reduce the number of elections and the burden placed on the voters. 
‘‘Give them less to do,** it is argued, “and the faults may disappear.** 

But such a solution is of doubtful value. Democracy thrives on partici- 
pation and shrivels from lack of it. Actually, in the United States today there 
is a growing interest in voting. It is not fewer elections or less public 
responsibility that we need, but better methods of transacting the public 
business, including the nomination and election of our public officials. The 
way to solve the problem is to simplify and strengthen the administration 
of our election machinery. This is possible if enough people are interested 
in doing it. Universal experience shows that the interest is forthcoming 
when the public’s over-all interest in government is strong. By that test, 
the time should now be right for putting our electoral machinery in order, 
because our interest in our government is stronger today than at any time 
since the struggle over the adoption of the federal Constitution. 

That the processes of elections are complicated must be admitted. It is 
difficult even to explain the problem so that it will be understood, and still 
hold the reader’s interest. Such being the case, an attempt will be made here 
to stress the points of interest to the citizen who wants to help strengthen 
our democracy, omitting as much as possible of the technical detail that 
tends to complicate and confuse. If we understand the principles and the 
problems, we can always dig out the details when we need them. But if 
we are confused and bored, the incentive to do anything further will be lost. 

ELECTIONS 

It has been estimated that the average qualified voter in the United States is 
called on to participate in a minimum of two elections a year. Study has also 
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revealed that in at least one state there are no less than six annual elections 
which the voters are expected to turn out lor. Indeed tor most ot us, one 
election is scarcely over before we must begin to think about the next, either 
a primary or a general election. 

Xhe reason for this, of course, is the multiplicity of governing units. So 
long as there are over 155,000 in all, we must expect that there will always 
be numerous officials to elect and decisions to resol v^e at the ballot box. 
Another reason — and this also has been previously mentioned — is our demo- 
cratic conviction that the people should act directly in choosing their 
representatives. 

There are in the neighborhood ot a million elective offices in the United 
States, according to William Anderson in The Units of Government in the 
United States. So far as the average voter is concerned, of course, this huge 
figure makes the situation sound worse than it actually is. But even on an 
individual basis, the job ot voting is impressive enough. Here is what we 
are expected to do at elections: vote for senator, congressmen, presidential 
electors (for President and Vice-President), state executive officers, state 
senators and assemblymen, county officers, school board members, and the 
members of the judiciary who are elected rather than appointed. In 
addition, city dwellers must choose mayors and other municipal officials, 
and those who live in rural areas have town, township, and village offices 
to fill, depending on which type of local government prevails. Of course, 
these are not all separate elections; many of them are combined. But it is 
quite a wide area of decision for the voter. The number of different elections 
by type of governmental unit, in 1943 and 1944, is shown in the following 
table: 


Type of governmental unit 

1944 

1943 

Number of 
elections 

Per cent 

Number of 
elections 

Per cent 

All elections ... . ... 

126,840 

100 0 

137,660 

100.0 

State and federal 

114 

0 1 

23 

a 

County ... 

5,113 

4.0 

1,005 

0.7 

Township 

16,085 

12.7 

16,556 

12.0 

Municipal . . . - 

6,585 

5.2 

11,784 

8.6 

School district .... 

96,382 

76.0 

106,261 

77.2 

Special district 

All elections except school and special 

2,561 

2.0 

2,031 

1.5 

disti ict . 

27,897 

100.0 

29,368 

100.0 

State and federal 

114 

0.4 

23 

0.1 

County ... 

5,113 

18.3 

1,005 

3.4 

Township. . , . . . 

16,085 

57.7 

16,556 

56.4 

Municipal . 

6,585 

23.6 

11,784 

40.1 


aLess than 1/20 of 1 per cent. 

Source: U. S. Bureau of the Census, Elections Calendar for 1944. 
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R.eprcsenta.tiv6 government expects a great deal of its citizens because it is 
the only adult form of government that has ever been invented. Monarchies 
and oligarchies are designed according to the pattern of a family, with the 
people treated as children. Our forebears, although aware of the hazards 
and weaknesses of popular election, deliberately extended their voting 
functions in the belief that it was better for the voters to commit an 
occasional mistake and to run the danger of having some of the elected 
officials fail in their responsibilities, than to give up the right of choosing 
their own officials and determining their own public policies. 

If the election machinery can be simplified and improved so as to make 
more sense, and if a workable balance can be struck between too few elective 
officials and too many, then confidence in popular decision will be strength- 
ened. The proposal to appoint instead of elect public officials is the easiest 
method in practice, but is it the wisest in the long run? It is not popular 
interest in voting that is flagging. Let us try, therefore to improve the 
machinery of election before we conclude that we must substitute appoint- 
ment for popular decision. 

Periodicity of Elections 

If there were but one election every year or two, and if all elective offices 
were filled at that time, the problem of the voter would be enormous as 



THE NUMBER OF ELECTIONS 

Source: U. S. Bureau of the Census, Elections Calendar for 1944. 

well as much more difficult than at present. There is an obvious advantage in 
holding more frequent elections, therefore, even though it costs more. If 
the money is spent efficiently, we should not begrudge the expense, because 
elections are the insurance premiums we pay on our right to be free and to 
make our own decisions. 

There is a certain periodicity or rhythm about elections in the United 
States. National and state elections, and to a considerable extent county and 
judicial elections, are held on the same day. The federal Constitution calls 
for the election of all members of the House of Representatives and one 
third of the senators at the regular election every second (even-numbered) 
year. Presidential electors are chosen at the same time every four years. 
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Most of the states also hold their elections at this time, which is the first 
Tuesday after the first Monday of November. 

Local elections (city, village, town, school district, and so on) aie usually 
held separately, at a different time from national elections. Added to this, 
are the primary elections, which come in advance of the general election, 
and which bring up the average to two elections a \ear. The number of 
different election days in the United States in 1944 is shown in the chart 
on page 250. 

REGISTRATION 

On Election Day the votei's make final decisions among rival candidates and 
issues. Elections on the scale needed today, however, would not be possible 
without two prior steps: the registration of the voters, and the preliminary 
winnowing out of candidates— chiefly by means of the primary— so as to 
present the voter with a final choice. 

The function of a system of registration is the recording of the names 
and qualifications of all persons who meet the voting requirements in the 
particular jurisdiction. In some rural areas where everyone knows his 
neighbor, registration is little more than a formality. In the cities and other 
populous regions, however, registration becomes an important means of 
preventing dishonesty in elections. 

The objectives of a good registration system are to make sure that only 
those register who are entitled to do so; to encourage all who register to 
vote; to keep the records up to date by removing the names of tliose who 
have died, have moved to another jurisdiction, or have become otherwise 
disqualified; and to ensure that all who apply for ballots at the polls aie 
the same persons who registered — a necessary precaution if personation 
(representing oneself as someone else) and similar frauds are to be avoided. 
Registration of some kind is now a requirement with regard to both prima- 
ries and general elections in every' state. In the past, registration was gener- 
ally periodic — that is, it was up to the voter to keep his name on the lists 
by reregistering at intervals. This method, however, was inconvenient for 
the voter; many neglected to stay' on the lists and were, of course, deprived 
of the franchise. 

An improvement, therefore, is the increasingly popular system of peima- 
nent registration developed during the past fifty years. Permanent registia- 
tion is the method whereby a voter registers once, and then stays on the 
lists so long as no reason appears lor his removal. Some form of permanent 
registration is now employed in forty states. Generally it is on a uniform, 
state-wide basis, but sometimes it applies only to designated cities and 
counties where the population is most heavily concentrated. 

The principal advantage of a system of permanent registration is that the 
applicant makes but a single appearance before the registration officials, 
instead of coming in periodically as under the former plan. Registration 
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may take place at any time except just before an election, whereas under 
the old arrangement the designated time was strictly prescribed. 

The lists arc continually revised by a central staff created tor that purpose 
in Older to keep them up to date. Various sources of information are used: 
death notices, court lecords dealing with criminality or the insane, telephone 
diiectories, and records oi the public utilities. In some jurisdictions, registra- 
tions are canceled lor failure to vote in a certain number of consecutive elec- 
tions. Sometimes, also, officials must make firsthand investigations following 
charges ol illegal registration or voting. In this they may secure the help of 
the police department. 

Permanent registration is not a panacea. It does not cure all the ills ot our 
election system, but no single device will. Nevertheless, permanent registra- 
tion has helped to secure participation. Combined with other progressive 
measures, it is a means of maintaining our confidence in democratic control. 

NOMINATING CANDIDATES 

Before there can be a general election, some method must be found to nomi- 
nate candidates, eliminate the runners-up in each party, and arrive at 
Election Day with one candidate from each party for each position to be 
filled. Then from among the parallel lists offered by the several parties the 
voter merely chooses the candidate he favors for each job. Without this 
preliminary sorting step, the task of the voter would be hopeless. If there 
were ten Republicans, ten Democrats, ten Socialists, and ten Prohibition 
party candidates for each office, for example, the resulting confusion would 
be more than most voters would be willing to face; hence something in the 
nature of a trial heat is required. Among the variety of ways of narrowing 
the field, the direct primary is now most in favor. 

The direct primary came relatively late in our American history— not until 
the last quarter of the nineteenth century. Since then, however, it has proved 
to be the means of extending the control of the people and weakening the 
hold of political cliques. Both the direct primary and the secret (Australian) 
ballot were developed in the generation between 1888 and the outbreak of 
World War I in 1914, an outstanding period in the history of representative 
government. 

The direct primary is a preliminary election, held at public expense and 
under express provisions of law, wherein candidates whose names are to go 
on the ballot at the general election are nominated by the elimination of 
their rivals. 

Historically, a progression of steps led to the adoption of the direct 
primary. In the early days of our nation, when political parties had not yet 
appeared, numbers of like-minded men often banded together in a caucus in 
order to put up a particular candidate. These caucuses were not the function 
of any political party and had no legal status, but their activities helped to 
develop political parties. 
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Later, when parties were formed, members of Congresb 01 of the state 
legislatures who belonged to a particular paity customarily convened to 
choose candidates for party slates. They had no specific mandate Ironi the 
voters or any formal legal sanction. This method was denounced as un- 
democratic, and the cry “King Caucus” brought it into disrepute. By this 
time the caucus was sufficiently established to be defined as a meeting ol all 
the members of a particular political party in a legislati\e body lor the pur- 
pose of arriving at common decisions that are binding on all. As the use of 
die party caucus spread, it came to be adopted at all le\els ol the government 
where political parties were active— precincts, counties, and states— and be- 
came the means of rallying support tor favorite sons. The boss would draw 
up a slate of candidates and get the boys in the back room to endorse it. 
Then when he went to the party’s nominating convention he could claim 
solid support, thus putting himself in a position either to further his own 
candidate’s interest or to make a profitable deal. Popular distaste tor the 
caucus grew. 

The party convention system of selecting candidates had been ad\ocated 
as early as 1800, but the party chieftains clung to the caucus method as long 
as they could. After 1820, however, a rising sentiment favoring state-wide 
party conventions appeared in some of the states. Then in 1831 the Anti- 
Masonic party— one of the sporadic third parties— held the first national 
nominating convention in the history of the country. The idea caught on at 
once. In the following year, 1832, the present system of national party con- 
ventions to nominate President and Vice-President went into operation. 
But although the adoption of the nominating convention was favorably 
received, the caucus method of selecting candidates was not thereby 
abandoned. Rather, the two were amalgamated. For fifty years or more, 
party caucuses and party nominating conventions were both used. The com- 
bination presented a pyramid composed of party organizations, local cau- 
cuses, and county caucuses building up to state and national conventions. 
Often both the caucus and the convention were used together at all levels 
save the national. In this event, from the precinct to the top of the pyramid, 
the smaller group chose delegates to the larger until the structure had built 
up to the national party convention at the apex. 

But the people, growing increasingly restive under continued boss control 
and the domination of caucus cliques, wanted to see the nominating machin- 
ery made more representative. Something better than the convention was 
needed. There was a cry for the end of King Caucus. At the state and local 
levels the reformers were finally almost completely successful; there are but 
few remaining states where the convention-caucus system is found. The 
federal level, strange to say, is now the only important point where the 
convention survives. There the nominating conventions of the two major 
parties still hold the center of the nominating stage. 

The caucus-convention system of nominating candidates presented to the 
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voters a situation which they might have summed up about as follows: “Po- 
litical parties are necessary in our form of government. Shall we allow them 
to get into bad odor, or shall we take steps to save them from their own ex- 
cesses?’' The voters chose the latter course; the method was legislation. Be- 
ginning about 1888, the states gradually passed laws regulating nominating 
conventions and caucuses. This meant the formal recognition of political 
parties and opened the way to the possibility of extending control over them. 
Jt also gave the party in power the opportunity to take steps that might 
prejudice the interests of its rivals. Eventually, as we have seen in connec- 
tion with Negro voting in the South, it led to the recognition that party 
matters are public matters. 

Direct Primary Laws the Solution 

Under the influence of Theodore Roosevelt, Woodrow Wilson, and other 
progressive leaders, however, few of the states were content merely to 
tinker with the caucus and the nominating convention. Further reforms were 
needed in order to permit the selection of candidates by the voters them- 
selves. 

A substitute for the caucus-convention system was found in the direct pri- 
mary. Today all but two states require the primary election in some form, 
although~as in New York— not all offices are affected by it. The incidence 
of primary elections in 1943, according to months, is shown in the follow- 
ing illustration: 



THE INCIDENCE OF PRIMARY ELECTIONS 

Source: U. S. Bureau of the Census, Elections Calendm foi 1943. 
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Some distinctions may prove useful. Primaiy^ elections are either rnanda- 
tory or optional^ the former being required and the other discretioiiar) 
under set rules. At first, most of the state laws made these elections optional, 
but since 1904 they have become increasingly mandator). 

Primary elections are either closed or open^ depending on whether or not 
tests of party affiliation are required for participation. The open priinarx 
has gradually lost ground in favor of the closed primary in wdiich (in 
theory) only party members may vote. The best control of the closed pri- 
mary is a system of enrollment, similar to a legistration, in which various 
tests are applied to determine party affiliation. At the ensuing primary 
election, only those who have enrolled may vote. Where controls are not 
adequate, there is nothing to prevent one party from raiding the primaries 
of another. 

Primary elections are either partisan or nonpartisan. If nonpartisan, party 
designations do not appear on the primary ballot. This is sometimes called 
the office-group type of ballot, so named because under each office (such as 
mayor) the names of the various candidates are listed without designation 
of the party to which they belong. The office-group type of ballot is used in 
several states for both state and local nominations and in other states for 
local offices only, including positions in the judiciary—a use lor which it is 
especially appropriate. 

In several states the primary serves a double purpose. It is the means of 
nominating candidates to be voted on in the general election, and in addi- 
tion it is used to elect party officials, from precinct leader to national com- 
mitteemen, as well as delegates to party conventions. The primary election, 
therefore, is sometimes advantageous to the political party, although in 
general party leaders have fought it on the ground that it weakens party 
organization and responsibility. The people, however, uninfluenced by such 
representations, see in the direct primary a growth of popular influence and 
control over the conduct of government and a means of discouraging party 
machines and cliques. The temper of the people makes it fairly clear that 
they have not had enough of electoral reform even yet. 

VOTING AND BALLOTS 

Since the founding of our political institutions, we have made a good deal of 
progress in the method by which we actually cast our votes. In the colonial 
period and immediately after the adoption of the Constitution, voting was 
viva voce (oral)— as, indeed, it still is in some small jurisdictions such as a 
rural town. Later, written ballots were adopted, but little or no attempt was 
made to keep the individual’s choice a secret. The parties themselves fur- 
nished separate ballots, often of a distinctive color for each party, a method 
which survives in some local jurisdictions. After the Civil War, however, the 
demand for secret ballots increased rapidly. Some states, usually without 
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much success, tried to control the matter by requiring a single ballot printed 
at public expense. The ultimate solution was the adoption of the Australian 
secret ballot about 1890. 

The Secret Ballot 

In the adoption of the secret ballot, the United States lagged somewhat 
behind other English-speaking countries. To the Australians, who developed 
the secret ballot in 1858, goes the credit for pioneering in this field. At the 



PARTY-COLUMN BALLOT (INDIANA TYPE) 


time that Australia w^as strengthening her democracy by breaking up large 
estates and giving the people a chance to own their land, it was felt that a 
man should be free to vote his interest and his conscience without his em- 
ployer or his landlord knowing his choice. Hence the secret ballot, which 
reduced the possibilities of coercion. The advantages of the system were 
soon recognized and it spread. The British Parliament adopted it in 1872 
and in this country, Kentucky, in 1888, w^as the first state to give it official 
sanction. Other states followed rather quickly, so that adoption of this 
type of ballot was complete in less than a generation. 
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There are three principal forms of the secret ballot in use in general 
elections. The most common is the party-column ballot (or Indiana upe), 
used in thirty states. Each party's candidates are arranged in columns, and 
the voter has merely to put a cross at the top ot one ol these. This is straight 
ticket voting. Because it discourages split voting and independent voting, 
party workers naturally favor it. 

The second type is the office-block ticket (Massachusetts type), which lists 
the names of candidates under offices to be voted for, with paity designations 
attached. In other words, where the Indiana type emphasizes party, the 
Massachusetts ballot stresses the office to be filled. 

Finally, there is a modification that incorporates the central features of 
both the other forms. This is called the office-block ballot with supple- 
mentary provision for straight ticket voting. On this ballot the voter may 
pick and choose, or he may vote a straight ticket as he wishes. 

This is important detail. The manner in which the ballot is set up has 
much to do with the discrimination and independence with %vhich a voter 
exercises the franchise. The secret ballot, we now realize, is one of our 
basic liberties, not to be given up without a struggle. 

Short Ballot Reform 

Because we have confidence in representative government, we elect most 
of our public officials instead ot permitting our highest executive officers to 
appoint them. As a consequence, the ballots in general elections have be- 
come long and the names appearing on them rather numerous. Were it not 
for the primary elections, which in a trial run eliminate most ot the con- 
tenders for particular offices, the general election ballots would be even 
longer. A study of state elections in 19S2 revealed that in thirty-one states, 
ballots with the names of the candidates of political parties set forth in 
parallel columns presented each voter with a state ballot containing an 
average of 101 names. In sixteen additional states, the average number was 
76. This did not mean that the voter had to mark his ballot a great many 
times, of course, because if he voted a straight ticket he marked it only once. 
But these figures give some idea of the number ot names and the length ot 
ballots in modern elections. 

During the past fifty years, the short ballot reform has been advocated by 
many political scientists who have contended that in trying to select so many 
officials from so many rival candidates, we are weakening rather than rein- 
forcing representative government. The arguments point out that when the 
voter must make more choices than he can be reasonably expected to inform 
himself about, he is discouraged from voting at all; and that in addition, 
when he must choose between many candidates and he has personal knowl- 
edge of only a few, there is greater danger of electing weak candidates than 
if minor offices were filled by executive appointment. 

It should be noted that this problem of the long ballot is not a federal 
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problem at all because the President, the Vice-President, and members ot 
Congress arc the only iederal officers ior whom w^e vote. Consequently in 
that field we already have w^hat amounts to a short ballot. The issue arises 
at the state and local levels. Those who favor the short ballot believe that 
we should elect only the governor and perhaps four of five of his chief 
cabinet members (the lieutenant governor, secretary of state, auditor, state 
treasurer, and attorney general, for examjDle), and that these officials should 
then be allowed to choose the remainder of the department heads. 

If the two advantages claimed for the short ballot reform are valid they 
are strong arguments. It is held, first, that the short ballot would add to 
the responsibility of the party in powder, with the result that the voters 
could more easily hold it accountable for its actions. Second, it is argued 
that the short ballot would make possible the simplification and general 
integration and improvement of state administration.^ 

The arguments against carrying the short ballot idea too far, however, are 
at least equally strong and should be given serious consideration in arriving 
at a balance in each case. In the first place, the more we as voters are re- 
quired to do, the greater will be our interest in popular candidates and 
issues. This is an established principle of social psychology. 

Second, elective officials naturally feel a sense of responsibility to those 
who elect them, and hence they are more likely to be sensitive to the voters' 
desires and disapprovals if they are elected than if they are appointed and 
hence feel a primary loyalty to the officials who gave them their jobs. 

In addition, if the short ballot reform were carried too far, it would in- 
evitably enlarge the areas controlled by the permanent bureaucracy in the 
executive branch of the government. As a result, the legislature, the polit- 
ical parties, and the voters would all come to have less influence in popular 
government. With the short ballot, our governments might be more effi- 
cient in an administrative sense, but they would also be less responsive to 
the voter and less alert to his wishes. 

And, finally, as has been pointed out, the number of elective offices need 
not be greatly reduced if the election laws and their administration are 
simplified, streamlined, and made generally more effective. 

Short Ballot Reform^ Additional Considerations 

The need for the adoption of the short ballot seems greatest at those levels 
of government where the largest number of offices is to be filled. County 
government is one of these. The extension of the county-manager movement 
is a “must" and would bring with it the short ballot. Ballot simplification is 
also needed in municipal elections. Town and village government, on the 
other hand, presents no real problems. Special districts do, but the most 
numerous of these are the school districts, and the voters will hesitate a 

1 This question, as related to administiative refoim, is discussed in Chapter 31, “Govern- 
ment Reorganization.’' 
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long time before relinquishing popular control in this area. Parents are 
deeply concerned in the education ot their children and although voting 111 
school board elections is generally light, the elections themselves would cei- 
tainly be fought for were it proposed to abolish them. .\s a rule, therelote, 
the sound principle seems to be that the short ballot lelorm is less neces- 
sary where there is marked popular interest and pai ticipation. 

A more debatable area is the election ol judges.- It is argued that judges 
should be immune from politics, and those who leel stiongh about this also 
favor the short ballot from v/hich judges would be eliminated. But to this it 
is replied that judges are capable of lemaining nonpolitical while at the 
same time enjoying the feeling of public confidence that comes from election 
to office. There are arguments both ways. 11 , under part) machine control, 
the judges nominated are inferior, the independence and prestige of the 
judiciary will suffer. But it is not likely that appointment under these cii- 
cumstances would be any improvement. The solution, in either case, there- 
fore, would seem to be the cleansing of the part) oigani/ation. As a stream 
rises no higher than its source, so also are appointments no better than the 
central control of government, whether that be a political party machine 
or the electorate. 

A final argument in favor of the short ballot holds that appointive officers 
are preferable to elective officers because politicians and their machines are 
weakened when elections are less influential in the filling cjf public positions. 
But this is specious reasoning. As has been pointed out, politicians have at 
least as much power over appointments as ovei elections. Although it may 
make him more cautious, the short ballot does not deprive the politician 
of his spoils; if canied too far, it merel) limits the taxpayer's control ol 
government. As the taxpayer’s influence becomes less, it is to be expected 
that his interest in gov^ernment will also wane. 

Because short ballot reform is a central issue ot government and affects the 
whole theory and practice of popular rule, we must beware of drastic pro- 
posals and plausible nostrums. The solution is not a simple one, for there are 
strong arguments on both sides. But the long-run stakes are more telling 
than the short-term advantages. As in all such cases, theiefore, the statesman- 
like solution is a blend, a compound of compensating considerations tested 
by pragmatic standards to produce the best balance. 

Voting Machines 

The culmination of ballot relorm is the adoption ot the voting machine, 
advocated by its proponents as the means ol reducing almost entirely the 
possibility of dishonesty in counting ballots. The voting machine, a mechani- 
cal substitute for the paper ballot, has on its face a ballot and a lever above 
the name of each candidate or referendum proposal. The voter enters the 
voting booth, closes the curtain, and then expresses his preference among 


2 This is taken up in Chapter 25, “Jtidicial \dininistiation.” 
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candidates or proposals by pulling down the appropriate levers and leaving 
them down. Then as he oj^ens the curtain preparatory to leaving the booth, 
the levers spring back into place and the machine automatically registers 
and counts the vote. When the polls are closed, election officials may read 
the results at a glance when they unlock the machine. 

The \otiiig machine was first used in 1898 in Rochester, New York, and 
was then adopted in a lew other cities in New York, Michigan, Pennsyl- 
vania, and Iowa. Gradually the device spread until in 1948, 45,000 voting 
machines were in operation in four thousand cities, towns, and villages in 
nventy-three states, including all polling places in New York and Rhode 
Island, in half or more of the precincts in Connecticut, Pennsylvania, Michi- 
gan, Indiana, Iowa, Wisconsin, Florida, and Washington, and to a lesser 
extent in thirteen other states. In 1944 it was estimated that close to 14 
million of the 48 million votes cast in the presidential election were recorded 
on machines, and in 1948, voting machines were used by approximately 30 
out of every 100 voters throughout the nation. 

Although the voting machine reduces the possibilities of fraud, it is no 
guarantee of honest elections because, if permitted, one person may pull 
the levers and manipulate the curtain several times before finally leaving 
the booth. Nevertheless, the voting machine is one of the best election 
devices we have. For example, in New York City, which has adopted it, it 
has had much to do with civic reform; in fact, the success of the voting 
machine there suggests that other large cities would do well to follow that 
example. In communities notorious for the continued perpetration of dis- 
honest practices, people become cynical and lose interest in their govern- 
ment. The voting machine gives them the assurance that the counting, at 
least, is accurate. 

The cost of installation is the principal factor against the wdder adoption 
of the machine. And yet when the savings in printing, in the time of elec- 
tion clerks and officials, and in all the other expenses entering into the use 
of the paper ballot, including the cost of the time required for counting, 
are considered, the cost of mechanical voting is not much greater. The origi- 
nal purchase price is high but maintenance is cheap. If only from the stand- 
point of convenience, it may be expected that eventually all voting, with the 
exception of that in the smallest rural areas, will be by machine. Properly 
controlled, it is a tool of good government the people will demand. 

THE WILL OF THE MAJORITY 

The purpose of an election is to make known the will of the majority. For 
ordinary purposes, the election performs this function in a satisfactory man- 
ner, so long as the election units remain small. The larger the size, the more 
shortcomings appear. Three devices that help to correct these shortcomings 
are proportional representation, the popular initiative, and the referendum. 
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And a procedure that operates to defeat the will of the majont\ is geny- 
mandering. These aspects of the election system are discussed below. 

Proportional Representation 

If we believe that the more or less accurate representation of differing 
points of view and interests is high on the list of governmental desiderata— 
higher, let us say, than the stability of the two-party system— then we will 
probably favor proportional representation. PR (as it is called) is a system 
which gives a voice to minority viewpoints. 

PR is based on the theory that differing interests, opinions, and programs 
should be reflected in the outcome of the vote, irrespective of party alliances 
and in proportion to their relative strength in the electorate. This is in con- 
trast to the traditional theory that representation should be based on geo- 
graphical area, in which case the winner takes all in each district. 

The plan of proportional representation was advanced by Thomas Hare, 
an Englishman, in 1859, and was taken up by John Stuart Mill, the brilliant 
and persuasive utilitarian. Under the Hare plan— which is also called the 
single-transferable vote system— electoral districts and the number of mem- 
bers chosen from each are large. The voter expresses a first choice for a 
single candidate, and second and other choices for as many candidates as 
there are posts to be filled. The first choices are counted and an electoral 
quota is determined by dividing the total number of valid ballots cast by 
the total number of positions to be filled, plus one. All candidates whose 
votes equal the quota are then declared elected. The surplus votes ol each 
candidate receiving more than the quota, plus the votes of those too weak 
to place, are then transferred to the next choice as marked on each ballot 
until all positions have been filled. Thus the vote of every individual-even 
though it may have been his second or third choice— is used in favor of a 
candidate.^ There are a number of variations of this plan, especially the 
so-called “list” system popular in Europe. All are designed to provide 
representation by groups and classes of opinion. 

In the United States, PR has grown slowly in inttuence. It has appealed 
especially to municipal reformers as a means of breaking the control of 
party machine rule. New York, the largest city in the world, operated undei 
PR for municipal elections from 1936 to 1948. Other cities that have used 
it or use it now are Cambridge, Cleveland, Cincinnati, Sacramento, Ralania- 
zoo, and West Hartford. It has never been applied in state or national 

elections. 

In Europe, PR and especially the list system have been more widely 
adopted than in this country. Under the list system, a voter expresses a 

3 The best treatment of proportional representation is found in a book by C. G. Hoag 
and G. H. Hallett, Proportional Representation (New York, 1926): see also Hallett^s volume, 
Proportional Representation, The Ke\ to Demon acy , 2d ed. (New \oik, I9t0). 
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choice for a whole list of candidates drawn up by his party organization, 
with the names arranged from the top down according to party preference. 
This concentrates the vote by party, if not by individual candidate. Sucess- 
ful candidates are determined by computing the number of votes each list 
receives and declaring elected those who are highest on it, again from 
the top down, as tar as there are offices to be filled. Under the Weimar Con- 
stitution in Germany, the Reichstag was elected according to the list plan. 
It was also used at various times, and with individual variations, in Italy, 
the Scandinavian countries, Czechoslovakia, Poland, Switzerland, and several 
others. 

The principal advantage of PR is its representative quality. It assures a 
voice to minorities, gives the majority the representation to which it is 
entitled, and wastes no ballots. It makes gerrymandering difficult and, under 
the Hare plan, makes it unnecessary to hold costly primary elections. The 
principal disadvantages are the complexity involved in determining the 
winners, the confusion to the voter on account of the larger number of 
candidates, and the tendency to splinter political groups which weakens the 
party and dilutes responsibility. 

The Direct Vote: Initiative and Referendum 

The initiative and the referendum, which have been widely adopted by 
most of the states of the Far West, were borrowed from Switzerland, where 
they have long been used to strengthen the direct control of the voters. 

The initiative is a device by which a draft of a statute or a constitutional 
amendment may be proposed by a petition signed by a certain number or 
percentage of the voters of a state, and which must be submitted to the elec- 
torate (referendum) for adoption or rejection even though the legislature 
previously may have turned it down. The initiative may be indirect, in 
which case the draft proposal goes on the ballot only if the legislature has 
rejected it. Or it may be direct, when it goes directly on the ballot. 

The referendum is the process whereby a proposed new^ state constitution 
or amendment or a law is referred to the electorate for approval or rejection. 

In the United States the adoption of the initiative and the referendum 
coincides with the so-called progressive era, which set in at the turn of the 
present century. Voters were then incensed at the domination of the state 
legislatures by group interests; party caucuses and professional politicians 
were in disfavor; the muckrakers were busy in the larger cities. The cure of 
die faults of democracy, it was staunchly held, was more democracy— the 
direct action of the people by means of the initiative and the referendum. 

California, Oregon, and Washington pioneered in this movement. One of 
the first instances of the use of the initiative and the referendum occurred 
when Governor (later Senator) Hiram Johnson of California undertook his 
spectacular attack on the Southern Pacific ring. The initiative and the refer- 
endum were the “shotgun behind the dooF' which prevented the abject sur- 



THE VOTERS DECIDE— NOMINATIONS AND ELECTIONS 263 

render of the legislature to the powerful railroad interests. Said Johnson, 
. . . they do place in the hands of The People the means by which they may 
protect themselves.’ The initiative and the referendum were popularly 
referred to as direct legislation and popular lawmaking. Conservatives, on 
the other hand, viewed them with misgiving and as an excess of democracy. 

Nevertheless, other states followed the example of those in the West. 
Massachusetts, Michigan, and Missouri are now in the group of a do/en that 
permit a referendum on both statutory laws and constitutional amendments. 
These same states are among a group of tw^enty that provide for a popular 
referendum on measures that citizens have been unable to obtain or to 
block in the legislature. 

The initiative and the referendum are of interest lor several reasons. They 
show the extent to which the American people have faith in the ballot box 
and direct action on the part of the voter. They reflect popular discontent 
with politicians and with the domination of legislative assemblies by interest 
groups. Nevertheless, these same interest groups also use the initiative and 
the referendum for their own purposes, so that the device is a two-edged 
weapon. 

Several good studies have been made of the initiative and the referendum 
in action, one of them being a monograph by V. O. Key and W. W. Crouch, 
The Initiative and Referendum in California, published in 1939.*^ Certain 
factors stand out in all these studies. Thus, some states, notably California, 
have widely employed these instruments of direct popular control, w’hile 
others, where the authority also existed, have used them very little. They 
have been taken up largely by interest groups favoring or resisting particular 
pieces of legislation or constitutional amendments, often the same organized 
interests that were battling it out in the lobby of the state legislature. 
Minority groups— some of them popularly considered “crackpots”— have 
been encouraged by the availability of these devices. Just how' eflEective they 
are as reserve weapons of the people in toning up the performance of law^- 
makers and executives is hard to say, but it is clear that in some cases they 
have produced this result. 

As against this verdict, how^ever, is the fact that the initiative and the refer- 
endum may have somewhat diluted the sense of responsibility of party 
leadership in the legislature and in the governor’s office. They have naturally 
increased the number of issues on the ballot, thus preventing the use of the 
short ballot in elections. Moreover, except on hotly contested issues, the 
degree of popular interest in these questions at election time has lagged 
considerably behind the interest in candidates for public office. 

This is as far as generalization may safely proceed. Even these statements 
must be weighed in the light of the first caution: that popular interest has 
been far greater in some states than in others. In recent years the spread of 
the initiative and referendum reform has slowed down to a virtual stand- 

4 See also V. O. Key, Politics^ Parties, and Pressure Groups (New York, 1948), Chap. 7. 
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Still. It would be a mistake to conclude, however, that these two dcMces ol 
popular control and participation are on the way out in those states which 
are most attached to their use. 

A summary of state proposals voted on in 1912, by type of proposal, and 
the outcome, is shoxvn in the table on page 264. 

Gerrymandering 

The will of the majority is sometimes restricted by crooked or shad\ redis- 
tricting. Redistricting for Congressional elections, state legislatures, and 
municipal councils is supposed to take place at stated inteivals provided for 
in the constitutions and by law. But often redistricting fails to take place 
when it should. This is particularly true when city populations outstrip 
those of the rural areas, as Chicago has outstripped the rest ot Illinois. But 
even when redistricting does occur, it may be manipulated in such a way as 
to produce an unfair result. One method is called gerrymandering, so named 
for Governor Gerry of Massachusetts. According to the story, an artist is 
said to have added wings, claw^s, and teeth to the map of a ^pi:n\'l:ng district 
created in Massachusetts in 1812 and suggested that it be called a salamander. 
A Federalist editor changed the designation to gerrymander. 

Gerrymandering is the redistricting of a state lor the election of Congres- 
sional or legislative representatives by a method that violates the principles 
of compactness, homogeneity, popular inteiests, and often equality of popu- 
lation, in order to secure the future advantage of the party or group in 
control of the state legislature. The district line is drawn in such a way as 
to distribute the strength of a particular party to the greatest possible 
advantage and to give the opposing party the greatest possible disadvantage 
where its strength is concentrated. 

THE ELECTION OF THE PRESIDENT 

Having viewed the main outlines of election machinery and electoral reform 
in the United States, we have reason to be encouraged by much that has been 
accomplished, although a good deal remains to be done. The convention svs- 
tem, for example— discarded by most of the states as a nominating device— 
is still in vogue at the national level, and some students of government be- 
lieve that it should be abandoned there also. Nevertheless, the national 
party conventions of the Democratic and Republican parties, held every 
four years, are probably the most interesting and colorful spectacles of all 
American politics. Because of the importance of the presidency and the 
peculiarities of the national convention and the electoral college, some 
special attention must be devoted to these matters. 

One of the few provisions of the federal Constitution that were found 
almost immediately to be unworkable was that which regulated the election 
of the President and the Vice-President, An indirect and involved method 
had been devised at the convention at Philadelphia. Electors were to meet 
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at the state capitals and cast their votes simultaneously for the candidates; 
the one who got the largest number of votes was to become President, the 
candidate with the next largest number of votes became Vice-President. 

But the system failed: there were ties, disputes, charges of “robbery.'' The 
Twelfth Amendment to the Constitution, hastily adopted before the 1804 
election, provided that electors shall vote for President and Vice-President 
separately. The main difficulty w^as thereby eliminated, but there is a grow- 
ing feeling today that either direct election or the counting of electoral votes 
in precise proportion to the popular vote in each state offers the ultimate 
solution. 

The Party Nominating Conventions 

The party conventions now have a continuous history of over a hundred 
years. They are held every four years at the beginning of the summer, about 
four months in advance of the November election. We are all familiar with 
the spectacle staged at these gatherings. The setting and the trappings never 
seem to vary. The meetings coincide with hot weather. They must be held in 
large cities because of the need for enormous auditoriums. There are placards 
and bunting and flags. Shouting and frequent and noisy demonstrations pro- 
vide almost continuous sound effects. Under these conditions the varied 
manifestations of the crowd mind present unusual opportunities for the 
social psychologist. The party convention is like a revival meeting, a base- 
ball game, and a Fourth of July rolled into one. 

The state delegates to the national conventions are chosen by direct 
primary (called the presidential primary), by state and district conventions, 
or by the state central committees of the parties. Selection by means of a pri- 
mary election became popular in the early years of this century, but the dis- 
advantages of the system soon became apparent. The cost to presidential can- 
didates of campaigning all over the nation; the diversity among states as to 
election dates, resulting in the undue influence of the outcome of one pri- 
mary on that of another; and the failure of some candidates to enter the 
race in some states— all these factors operated to slow the spread of the 
presidential primary, and several states even abandoned it. At present it is 
mandatory in only fourteen— including New York, Pennsylvania, and 
Illinois, howxver, which count heavily in national elections; the delegates 
of the remaining thirty-four states are chosen chiefly by the convention 
method and occasionally by the state central committee. 

In the Democratic national convention, each state is entitled to twice as 
many delegates as it has presidential electors, plus tw^o delegates at large if 
it went Democratic at the last presidential election— a bonus for good work. 
In the Republican national convention, each state is entitled to four dele- 
gates at large, two delegates for each congressman at large, one for each 
Congressional district casting at least 1,000 votes, and an additional delegate 
if the state cast 10,000 Republican votes in the previous presidential or 
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Congressional election. A bonus of three delegates at large is provided if 
the state went Republican at the last presidential election or if it later 
elected a Republican United States senator. 

A keynote speech opens the convention. The next order of business is the 
selection of officers oi whom the most important is the convention chairman. 
Special committees are then set up. One examines the credentials of the dele- 
gates and reports on their right to their seats; another, the most influential, 
deals with the party platform. Here the various interests represented at the 
convention— tariff, agriculture, labor, professional, and scores of others— 
have a chance to sav their say. The oral testimony before the platform com- 
mittee is largely window dressing, a prepared statement which the interest 
group in question can be counted on to print in its trade journal, whether 
or not it gets a line or two in the metropolitan dailies. The real heat is 
applied in hotel rooms and away from the bright light of publicity. Each 
hopeful candidate has his headquarters, his handlers, his organization, and 
his workers attempting to line up support and trying to prevent defection. 
In smoke-filled rooms, in crowded halls, amid confusion, heat, and the 
glare of flash bulbs, it is a constantly moving kaleidoscope of personalities, 
interests, humidity, and human drama. Then come the nominating speeches, 
some so impassioned as to rank with Patrick Henry’s famous appeal for 
liberty or death. When the nominations are completed, the roll call begins, 
the states voting in alphabetical order on the candidates. The chairman of 
the state delegation announces the state’s vote. 

Under a historic practice, the so-called unit rule was long applied to state 
delegations at Democratic conventions. According to this procedure, every 
member of a particular delegation was supposed to support the same candi- 
date. The Republicans have traditionally allowed greater individual choice, 
and in their conventions the state delegations were permitted to divide their 
support. Because of the influence of the presidential primary, however, the 
Republican delegates have considered themselves instructed with regard to 
particular candidates— at least on the first ballot— whereas since 1936, when 
the Democrats abandoned their rule requiring a two-thirds vote for the 
presidential nomination. Democratic delegations have felt less compelled to 
follow the traditional unit rule. The upshot, therefore, is that the pro- 
cedures in both the Republican and the Democratic conventions have 
tended increasingly to correspond. Individual delegates are free to vote their 
choice, but solid voting by state delegations is the more usual practice. 

Before the required majority vote is reached, several roll calls may be nec- 
essary. Each is punctuated by shouts, demonstrations, band music, and 
marching around the auditorium. After the final selection comes the climax 
of fanfare and celebration. The successful nominee may fly to the conven- 
tion, if he is not already there, and make a triumphal entry. He delivers an 
acceptance speech and the convention comes to an end. 

At this point the chairman of the national party committee takes over and 
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the local organizations go to work. The campaign builds up to fcvei piicli 
just before election. Each candidate covers as much ol the countiA as he 
wishes, with special attention to the doubtful aicas. When Election Da\ 
comes, the people vote and then go home to sit around their radios or tele- 
vision sets, waiting for the returns to come in. Finally, the beaten candi- 
date concedes his defeat and everyone goes to bed. It is all over. The sub- 
sequent meeting of the electoral college is a sheer lormality. 

The Electoral College 

The federal Constitution actually provides for forty-eight electoral collegoh, 
or one in each state. The number of electors in each state is equal to its 
representation in Congress, including senators and representatives. Article 
II of the Constitution provides that each state electoral college shall be 
constituted in whatever manner the state legislature may decide, and that 
'‘the Congress may determine the time of choosing the electors and the 
day on which they shall give their votes, which day shall be the same 
throughout the United States.'* Today the laws of every state require 
electors to be popularly chosen. Meeting at the same time in their state 
capitals, the electoral colleges cast their ballots separately for President and 
Vice-President. 

Originally the newly elected President, Vice-President, and Congress did 
not take office until the March following the election, but the Twentieth 
Amendment to the Constitution provided that the new members of Con- 
gress take office on January 3 and the President and Vice-President on 
January 20 following the election, thereby eliminating the “lame-duck" 
feature of our system which had become objectionable. 

Why Not Direct Election? 

Every governmental system has its fictions and formalities. The electoral 
college is one of ours. Customs and conventions are not objectionable in 
themselves. As a matter of fact, we all get a certain vicarious satisfaction 
from such things. But on the other hand, we Americans seem to realize that 
for our own good~for the sake of the strength and perpetuity of popular 
government— we should keep our governmental procedures as functional and 
free from frills as possible. This is*why our dissatisfaction with the cumber- 
some method of electing our President and Vice-President has grown so 
steadily. 

The striking fact about our present method of electing a President is the 
sometimes wide discrepancy between the popular and the electoral votes 
which a candidate may receive. In 1912, for example, Wilson received 42 
per cent of the popular vote and 82 per cent of the electoral vote. In 1924, 
John W. Davis received 6 million votes in states that gave him no electoral 
vote, and 136 electoral votes in states where his total popular vote was less 
than 2 million. In 1944, Dewey received nearly 47 per cent of the popular 
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POPULAR AND ELECTORAL VOTES IN PRESIDENTIAL ELECTIONS, 

1900-1948 


Candidates 

1900 

McKinley (R) 

Bryan (D) . . . 

1904 

Roosevelt (R) . 

Parker (D) 

1908 

Taft (R) . 

Bryan (D) . . 

1912 

Taft (R) 

Wilson (D) 

Roosevelt (Prog.) . . 

1916 

Hughes (R) 

Wilson (D) 

1920 

Harding (R) 

Cox (D) 

1924 

Coolidge (R) 

Davis (D) 

La Follette (Prog.) . . 

1928 

Hoover (R) ... 

Smith (D) 

1932 

Hoover (R) 

Roosevelt (D) 

1936 

Landon (R) 

Roosevelt (D) 

1940 

Willkie (R) 

Roosevelt (D) 

1944 

Dewey (R) 

Roosevelt (D) 

1948 

Dewey (R) 

Truman (D) 

Source: 'The World Almanac, 7949, 


Popular vote 

Electoral "• 

7,218,491 

292 

6,356,734 

155 

7,628,461 

336 

5,084,223 

140 

7,6'’5,320 

321 

6,412,294 

162 

3,486,720 

88 

6,296,547 

435 

4,118,571 

8 

8,533,507 

254 

9,126,695 

277 

16,141,536 

404 

9,128,488 

127 

15,718,211 

382 

8,385,283 

136 

4,832,614 

13 

21,391,993 

444 

15,016,169 

87 

15,758,901 

59 

22,809,638 

472 

16,679,583 

8 

27,476,673 

523 

22,327,226 

82 

27,241,939 

449 

22,018,177 

99 

25,610,946 

432 

21,896,927 

189 

24,045,052 

304 
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vote, but only about 18 per cent of the 531 electoral votes. And in 1948, 
although Truman had a popular majority of more than 2 million votes, the 
transfer of only a tew thousand votes in as few as two states would have 
denied him a clear majority in the electoral college. Indeed, three times in 
our history, candidates with the largest popular vote have failed of election 
for this very reason. In 1824, Jackson polled 50,000 more votes than John 
Quincy Adams, but Adams was elected when the decision was turned over to 
the House of Representatives. In 1876, Hayes won over Tilden by one 
electoral vote, although Tilden^s popular lead was 258,000 votes. And in 
1888, Cleveland, seeking re-election after his first term, polled 95,000 more 
votes than Harrison, but Harrison won in the electoral college. The table 
on page 271 shows the popular and electoral votes in presidential elections 
from 1900 through 1948. 

Early in 1949 several amendments to the Constitution to abolish the 
electoral college were introduced in Congress and appeared to receive sub- 
stantial support. Powerful interests are against the plan, especially in the 
South, where in 1944, for example. South Carolina had one electoral vote for 
every 11,893 popular votes cast in the state, whereas New York had one for 
every 133,869. Recognizing that some change must eventually be made, 
however, two Southern representatives introduced a proposal whereby each 
state would retain its electoral votes, but the votes would not go all to one 
candidate; the unit rule would be abolished and the electoral votes divided 
on a basis proportionate with the popular vote. A proposed constitutional 
amendment to abolish the electoral college was approved by the Senate in 
1950 but defeated in the House. 

The chief difficulty lies in the fact that a uniform national suffrage and 
election law would apparently be required before a direct national vote for 
President would be possible. The champions of states’ rights would certainly 
resist to the last breath a move of this kind. The more populous states would 
gain in influence at the cost of the thinly inhabited ones. Nevada, for 
example, has three presidential electors and only 110,000 population— or 
about 37,000 inhabitants for each elector— compared with 250,000 inhab- 
itants for each elector in New York. Then, too, so long as the Southern states 
exclude Negroes from voting, these states would oppose any system of direct 
presidential election where the advantage would lie in getting out as many 
votes as possible. What, then, is the solution? It has not yet been found, but 
it will be surprising if a compromise is not worked out in the not too dis- 
tant future. 

Let us not become cynical and dispirited about our voting. The right to 
vote is evidence of our freedom. It is a right we have won only after gen- 
erations of struggle. Once lost, it is hard to regain. The sensible course, 
therefore, is to use our vote whenever we can in order to eliminate the 
anachronisms and inefficiencies in our election methods. 
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QUESTIONS 

1. Mention three electoral reforms that have been developed since the 
last quarter of the nineteenth century with the avowed purpose ol increas- 
ing popular control and limiting the control ol party bosses and machines. 
Evaluate the success of each of these devices. 

2. What are the objectives of registration laws? Should permanent 
registration be universally adopted? 

3. Explain the steps leading up to direct primary relorin. In some states 
there is wide dissatisfaction with primary laws. W^hy? 

4. Define the following terms: slate, caucus, party convention, national 
convention, closed primary, 

5. What are the principal types of primaries? 

6. List the three principal types of secret ballots and give the alleged 
advantages of each. 

7. Suggest a plan of short ballot reform for the political subdivision 
in which you live. 

8. Are voting machines a panacea for election dishonesties? \V’’hat is the 
most that can be claimed for them? 

9. Explain carefully the advantages and disadvantages of ptoportional 
representation. Do you favor its widespread use in the United States? Give 
your reasons. 

10. How important a factor have the initiative and the referendum been 
in restoring popular control to the people? 

11. Explain what is meant by gerrymandering and cite an illustration. 

12. Trace the successive steps that have been used in the election of the 
President. What was accomplished by the Twelfth Amendment? 

13. Describe the steps involved in the holding of a national party con« 
vention. 

14. Do you favor the abolition of the electoral college? If so, what would 
you put in its place? 

15. What did the Twentieth Amendment accomplish? 
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CHAPTER 16 


^NTEREST GROUPS IN AMERICAN POLITICS 


In a comprehensive and realistic sense, all of modern life is organized into 
a series of more or less formal governing units. These are the governments 
of business, labor, agriculture, the professions—all the numerous and varied 
groups that men form for common purposes. From this standpoint, political 
government— the kind primarily considered thus far— is only one among 
many kinds and varieties of government. Thus although political govern- 
ment is at the top, and is the most powerful and respected of all, it is not 
the only government in our society. Call the others anything you like- 
private, semiprivate, semipublic, or public— but if they make an impact on 
political government and resemble it to any degree, they become a necessary 
part of the study of political science. 

Is Private Government on the Increase? 

Private government is primarily government by interest groups repre- 
senting particular segments of society such as business, labor, or agriculture. 
The competition offered by these groups is a major difficulty encountered 
by American political parties. In the opening pages of American Politics, 
Peter H. Odegard and E. Allen Helms suggest that political parties have 
virtually relinquished to the pressure groups responsibility for the deter- 
mination of issues. Political parties today, they say, are mainly though not 
exclusively concerned with who shall exercise power— that is, who the 
officials shall be. Pressure groups, on the other hand, are mainly concerned 
with hoxv the power shall be exercised— that is, what the policy and the law 
shall be. Succinctly, ^‘Political parties are primarily electoral devices to which 
matters of policy are incidental and secondary; in the case of the pressure 
groups the order of importance is reversed.” 

Although this chaiacterization is probably somewhat overdrawn, it does 
call attention to an alarming tendency. Moreover, interest groups tend to 
rival and in some ways to detract from the influence of the legislative 
assembly, the very center of representative government. This would seem a 
convenient place, therefore, to deal with pressure politics, because it is 
becoming obvious that representative government in important aspects is 
deeply influenced, and in some respects challenged, by the so-called private 
governments. 

A pressure group is any organized association that attempts to influence 
legislation and elections by lobbying, by endorsing or rejecting candidates 
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nominated by political parties, or b\ conducting systematic educational or 
propaganda campaigns designed to promote or oppose s}>ecific decisions. 
By 1948 more than one thousand organized pressuie groups had legisieretl 
in Washington in accordance with the provisions ol the Legislati\e Re- 
organization Act of 1946, and it was estimated that theie were maiiv more, 
perhaps hundreds, that had not registered. In addition, such gioups abound 
at every other level of American government, wherever legislation or mu- 
nicipal ordinances are enacted. 

Stuart Chase felt strongly that unbridled selfishness threatened to ruin our 
country when, in 1945, he wrote about interest groups in De/nocrdcy unde) 
Pressure, “Will Big Business, Big Labor, and Big Agriculture take up where 
the Germans and Japanese left oft?” he challenged. Will Main Siieet, U.S.A., 
become the victim of a “dangerous and bitter battle between waiting pressure 
groups”? Chase found entirely too much evidence that such might in fact 
become the case unless we pay greater attention to the reconciliation of our 
special interests with the common interests of all. 

The difficulty is that the leaders of powerlul pressure groups are ail too 
often exercising what are virtually governmental powers without apparenth 
realizing that statesmanship, not merely politics, must necessarily be in- 
volved. Chase’s broadside was directed against all the wiclders ol power- 
capital, labor, agriculture— and his comments are caustic and biting: “Pres- 
sure groups,” he said, “have long been 'the despair ol patriots*. . . . The 
men who run pressure groups seem to assume that their crowd can go it 
alone. . . . The pressure groups seem to be led by men who are ignorant 
of the fact that we are our brothers’ keepers.” 

There is a distinction between interest or pressure groups and lobbies. 
An interest group includes many informal as well as formal affiliations. 
Thus a farmer may not belong to any farmers’ organization, yet he is a 
member of a particular interest group. The largest interest group in the 
nation— the consumers, who are everybody— is almost wholly unoiganized. 
A lobby, on the other hand, is a formal entity supported by an organized 
group to further its cause and protect its future at the hands ol government. 

Government gets its dynamic drive Irom interest groups. They set the 
problem; government is supposed to find the answer. They do what they can 
for their own advantage; government coordinates them, backing them up or 
restraining them if it is able. The question here is this: Can the power of 
pressure groups be directed into the channels of public interest? It is an age- 
old problem. The intensity of group influence through these private govern- 
ments is greater than it was a generation ago; so also is the need to relate 
group interests to the public interest. 

Lobbying assumes four principal aspects, all designed to further the inter- 
ests of the group in question. The lobbies seek to elect acceptable candidates, 
and defeat those who are unfriendly. They draft legislation acceptable to 
their gi'oup, and support or combat legislation pending in the legislature 



278 AMERICAN GOVERNMENT IN ACTION 

according to whether it is favorable or unfavorable to their interests. They 
try to guide the administration of public programs. And, finally, they propa- 
gandize for the viewpoints and programs of their group. The field of legis- 
lation is the activity most emphasized. 

Political scientists used to speak of lobbies as '‘The Invisible Government.** 
Lobbies were there, their influence could be seen, but they were not a part 
of the official framework of government. They are still unofficial, but they 
are hardly invisible. Sometimes in their arrogance they even boast that they 
are official. In American Politics Odegard and Helms cite the words of a 
spokesman for the United States Chamber of Commerce: "There has de- 
veloped a recognized third house; not the third house of fraud and bribery, 
but the third house that states its desires openly and fairly. This third house 
is composed of organizations such as the United States Chamber of Com- 
merce, the National Education Association . . . the labor groups, and the 
agricultural groups. These bodies openly and intelligently further the in- 
terests of those whom they represent. Declarations of policy by such groups 
are often of far greater significance than statements made by party leaders.** 

As early as 1924 William Allen White, the Emporia editor, said: “The 
existence of these new forces has changed our political life almost fundamen- 
tally. No constitutional amendment has done more to modify the impor- 
tance of the Congress, and to a certain extent, the executive and through it 
the judiciary than have these organs of public opinion.** 

Wherever there is a legislature, there also is a host of lobbies. When inter- 
est centers on national legislation, the pressure groups concentrate their 
attention at that point. When interest shifts to the state or municipal level, 
the lobbies adjust their emphasis accordingly. Generally speaking, however, 
their strategy is one of complete coverage. Lobbying has come to be as cer- 
tain as death and taxes. 

LOBBIES AND REPRESENTATIVE GOVERNMENT 

If the government were so organized as to give legitimate representation to 
all interests economic as well as geographic — would the pressure groups and 
their lobbies have grown so strong? It seems likely that one explanation of 
the growing influence of the "Third House** may in fact be found in the 
shortcomings of our representative machinery and the nature of group or- 
ganization. There are several points involved: 

The representative character of pressure groups arises partially because 
of the inadequacy of our system of geographical representation, the formal 
basis of the American plan of government. If an area is predominantly 
agricultural, the various minor interests are not likely to be recognized, and 
hence they turn to their respective pressure groups. The same situation may 
be found wherever there is specialization. Only where there is a more or less 
balanced diversity of interest is the geographical basis of representation 
likely to be satisfactory without some kind of supplementation, as from a 
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pressure group. By necessary inference, therefore, a balanced culture is likeK 
to keep the representation of special interests within reasonable bounds, 
while a highly specialized culture is not. 

The compromise character of the major political parties may encourage 
pressure politics. Odegard and Helms have stressed the possible significance 
of this factor. ‘‘In the United States,'' they say, “we cling to the fiction ol a 
two-party system which assumes that people may be divided into two camps. 
However valuable this may be as an electoral device, such a system cannot 
be said to be representative in any realistic sense." 

Our two major political iDarties are internally diverse but essentially alike 
in their composition and support. Each is a cross section of the major eco- 
nomic, social, and political interests comprising society as a whole. In con- 
sequence, say these authors, “differences within the parties are greater than 
differences between them, and in the determination of policy, pressure 
politics are usually more important than payty politics/*^ This is an arrest- 
ing thought. Its bearing on the problem of party responsibility in legislative 
assemblies will soon be noted. But may not the very diversity within the 
parties indicate that representation is already effective, and that what is 
needed is a better organization of party leadership and responsibility? Alter 
all, democracy is based on a blending of particular interests, all seeking 
the common interest. 

The difficulty is that when the political party attempts to be all things to 
all people, each interest is likely to doubt just ho^v much will be done 
directly for it. This causes the interest group to exhibit a guild tendency— 
a feeling of militant group consciousness which assumes that anything it gets 
will be the result of its own efforts and that any amount it gets is more than 
justified. The inevitable consequence ol such an attitude is to emphasize 
selfish and narrow aims and to disqualiiy the leadership of the pressure 
group for an understanding of the general interest. 

Like government, the pressure groups require internal organization and 
leadership. Men do not always know what constitutes their own best inter- 
est, nor do they generally have a coherent policy lor obtaining it, as Walter 
Lippmann has pointed out in his Public Opinion. The leadership ol the 
pressure group is paid to tell the group what its interests are as well as to 
represent it to outside agencies, including the government. As a result, the 
rank and file of tjhe group comes to depend more and more on its salaried 
officials. As this dependence grows, the paid officials tend incieasingly to 
emphasize the group identity because their names and iortunes are blended 
with it. Thus there develops an attitude of group exclusiveness and jealousy 
toward other institutions, government included. 

Another factor explaining the growing power ol pressure groups is that 
government has become so large and strong that ptessure groups need ade- 

1 Peter H. Odegard and E. Allen Helms, A met icon Politico. ie\. ed. (New Yoik, 1917^, 
p. 761. 
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quate reporting and surveillance devices if their interests are to be protected 
and their influence is to be registered. This observation applies particularly 
to the federal government and the larger state governments, where the 
multiplicity of programs is sometimes confusing even to one familiar with 
the government information manual. Weekly or monthly reporting services, 
such as that of W. N. Kiplinger, and the referendum methods of interest 
groups, such as that of the United States Chamber of Commerce, are among 
the most valuable means whereby groups keep constantly informed and are 
enabled to swing into action through their paid lobbyists. 

Because of the nature of his work, the lobbyist is likely to have a cynical 
view^ of government. Government, he concludes, has no real public welfare 
functions— it is merely a matter of who can get to it first and control its 
decisions. Similarly, the public interest is just a sentimental delusion of 
idealists. The public interest, says the lobbyist, is the program that gets 
support and keeps it. Government is neutral, something to be used; it has 
no morals because it is merely a tool. 

HOW INTEREST GROUPS INFLUENCE AMERICAN GOVERNMENT 

Most interest groups are only incidentally concerned with government. 
Their major objective is to further their guild (group) interest. The Ameri- 
can Federation of Labor, for example, is primarily concerned with wages, 
hours, and working conditions. This means collective bargaining and trade- 
union tactics first, legislation second. Similarly, the Farm Bureau Federation 
and the National Association of Manufacturers are first of all interested in 
the processes of production and distribution in their respective fields, and 
would come into existence even if there were no governmental policies to 
watch and influence. The fact that there are such policies merely turns 
their attention in the direction of government, among others. 

On the other hand, government has now become so powerful that its poli- 
cies, if independently determined, may make or Weak the strongest interest 
groups in the country if it decides to do so. Fiscal, labor, and other public 
policies are now the chief x factor in the success or failure of business. The 
Wagner Act, for example, was regarded as labor’s Magna Carta. And when 
the government secured parity prices for him, the farmer acquired a 
measure of prosperity and security for the first time in many years. 

The Methods of the Lobbies 

An essential characteristic of pressure groups is organization, accom- 
panied by financial strength. They are institutions within the larger institu- 
tions of government and the economy, having members, financial resources, 
and paid officials and professional workers. Thus organized labor has a 
Political Action Committee (among others) staffed by experts who know 
the political game. The Federal Council of Churches of Christ in America 
(Protestant), following the example of the Roman Catholic Church, has a 
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well-equipped Washington headquarters. Every trade association of any 
importance has a Washington office in the charge of a well-paid executive 
and supporting staff. In 1948, with fewer than one fourth of those registered 
under the Lobby Act reporting, a total of $5.6 million was reported as spent 
by interest groups in Washington alone. Of this figure, some §4 million was 
spent by the business and trade lobbies, wdth salaries ranging up to S05,00() 
a year. In 1950 the Special House Committee on Lobbying Activities re- 
ported that 152 corporations had spent more than $S2 million between 
January 1, 1947, and June 1, 1950. On the basis of these figutes the chairman 
of the committee expressed his belief that lobbying is now a billion dollar 
industry. After industry, the next largest group were the labor organi/ations, 
followed in descending order by the professional societies, citizens’ com- 
mittees and women’s leagues, the farm lobbies, and the veterans’ organiza- 
tions. 

In its dealings with government, every interest group must secure two 
objectives. First, it must seek positive action that will be helpful to itself; 
second, it must prevent harmful policies from being adopted at the instiga- 
tion of rival groups. In the course of their operations, interest groups have 
become the rivals of political parties and account for much of the complexity 
of interest within the latter. They force compromise and the balancing of 
opposing considerations in the determination of public issues. They guide 
the course of elections both by independent organization and through the 
parties so as to favor or defeat particular candidates and issues. Their 
influence is felt even on the judiciar>% especially where judicial offices are 
filled by means of election; it is also present in the case of appointments, 
including even those to the Supreme Court of the United States. 

When powerful interests enter the political arena to back and elect their 
own candidates, they become a far more serious threat to good government 
than when they use political parties merely to obtain action and immunity. 
Either is serious enough, but the practice of ‘‘owning” legislators and execu- 
tives is dangerous. Sometimes an interest group finances the campaign of 
one of its own officers or employees; if he wins he is sure to be more than 
cooperative. In this case, however, the connection with the interest is so 
obvious that the successful candidate may not prove as valuable as another. 
More frequently, therefore, the interest supports someone who has been 
consistently re-elected over a period of years and relies on him to be 
“friendly.” 

In every legislative body there are always individuals who stand out as the 
avowed champions of this or that interest. They are constantly sponsoring 
or opposing something that affects their group. Touch their sensitive points 
and they immediately react. The testimony of a New Jersey legislator is 
applicable elsewhere: "A new member of the legislature,” said he, “soon 
grows to learn from their actions that certain members speak for the banks, 
for the insurance companies, for the physicians, and so on.” 
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Fortunately for democracy, this situation is not widespread. Whenever the 
number of those who can be definitely labeled as spokesmen for particular 
interests exceeds 5 or 10 per cent of the membership of the legislature, it is 
time to be seriously worried about the future of liberal democratic govern- 
ment. 

The techniques of lobbying have changed considerably in a generation. 
Bribery of officials or their outright control has been found a costly pro- 
cedure. It is likely to boomerang. Many an executive has said, “When we 
spend money directly to control legislators, they usually end up by black- 
mailing us; the business cannot stand this kind of adverse publicity.'’ Dinner 
parties of the kind made famous by Gary, the steel man, are more discreet. 
Even the buttonholing of legislators and threats of what the pressure group 
would do to them— made famous in the fight of the Anti-Saloon League— are 
not the methods of the skillful and successful lobbyist. He has become more 
suave. He is more interested in the long pull, the underlying good will, and 
is less disposed to use bludgeoning methods. 

In L. W. Busbey’s biography Uncle Joe Cannon we are told that “the 
old-fashioned lobbyist no longer cuts any figure in Washington because for 
him we have substituted what may be called politics by propaganda. The 
way to secure legislation and escape all suspicion of ulterior motive, is to 
form an association and proclaim its object as moral.” 

The next step is to constitute a front committee of names— respected citi- 
zens whose motives will not be impugned. But the paid lobbyists do the real 
work, for it is they who have the finesse. They haunt the corridors of the 
legislature, keeping a finger on the pulse of Congress at all times. They offer 
to assist in drafting legislation and providing data. They make friends in the 
legislature on whom they can rely, and size up those who are doubtful or 
hostile. Meantime, the strategy is to manipulate propaganda in favor of or 
against particular measures. In this it must be made to appear that the 
people back home are expressing themselves spontaneously, without arti- 
ficial stimulation from a central headquarters, although in fact such ex- 
pressions are often spontaneous too. 

Some of the more common methods of present-day lobbyists are these; 

To stand in well with party leaders. During a Congressional investigation 
of the Sugar Trust in 1894, the president of that organization said; “Wher- 
ever there is a dominant party, wherever the majority is very large, that is 
the party that gets the contribution, because that is the party that controls 
the real matters.” But to play safe, one should contribute to both parties as, 
in fact, many prominent people do. 

To analyze the members of the legislature. To get a clear idea of how they 
may be expected to vote on issues affecting the interest group, many lobbyists 
now maintain a card catalogue, classifying the members of the legislature as 
friendly, doubtful, or hostile. 

Some interest groups even go so far as to send out questionnaires to candi- 
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dates in advance of the election, asking for personal data and their reactions 
to particular i^ublic issues as well as to specific problems in which the lobby 
is interested. If the group is thought to influence a large number of votes, 
the candidate will feel it unwise to refuse the invitation to fill out the ques- 
tionnaire, however reluctant he may be. Once he is on record, his commit- 
ments hang over his head, pledging him in advance to a certain course of 
action if he is elected. Lobbyists then use these statements to advantage 
when bills in which they are interested come before the legislature of which 
he is a member. 

To influence the choice of presiding officers, committee chairmen, and ap- 
pointees to committees affecting the group’s interests. A Senate investigation 
brought to light a letter from the files of the Association of American Rail- 
roads, in which it was said: “We are making a very serious effort to get some 
friends on the next Rivers and Harbors Committee of the House. A great 
deal of important legislation will be referred to that committee dealing with 
waterways and particularly the operation of the Federal Barge Line.'’ 

To draft legislation and provide information and friendly counsel. 
A large percentage * of the bills introduced in the legislature emanates from 
lobbies. Sensing that legislation on a particular subject is inevitable, the 
interest group may draft its own measure, in the expectation that it would 
be more favorable than a bill coming from someone else. Or if the group 
seeks favors or immunities from government, a friendly legislator may sug- 
gest that the lobby write its own ticket and he will introduce it as his 
measure. 

Oftener than not, however, the collaboration is between lobby and ad- 
ministrative department rather than between lobby and individual legislator. 
The Department of Agriculture in conjunction with the Grange, the Farm 
Bureau, or the National Farmers Union— perhaps all three— will collaborate 
in drafting a bill; or the American Federation of Labor and the Department 
of Labor; the United States Chamber of Commerce and the Department of 
Commerce; the American Legion and the Veterans Administration; the 
National Education Association and the Office of Education; or the Fed- 
eral Council of Churches of Christ in America and the Federal Security 
Agency. 

For each major grouping there is likely to be a corresponding executive 
agency of the government, and between them much legislation is drafted. 
Studies of the Ohio Senate made by Harvey W^alker at ten-year intervals, 
1929 and 1939, indicated that nearly three fourths of the bills introduced 
were attributable to lobby sponsorship, executive draftsmanship, or a com- 
bination of the two. Only one fourth seemed to be the independent work 
of the senator sponsoring the legislation. 

Some lobbies maintain research staffs that make those of the government 
appear insignificant by comparison. The difference is likely to be more pro- 
nounced when the comparison is with the legislature, however, than with 
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the executive departments, because in general the legislature is undersiafled 
in the field of research. Moreover, when it conies to chalting bills ol its own 
or pointing out the loopholes in those pending beloie a ItuMati'. i com- 
mittee, a well-financed pressure group can afford to pin chase the best legal 
talent available. 

To present testimony at committee hearings affecting the interest group 
and to attend others of related interest. This is the most open *uul above- 
board method the lobby can use. Sometimes the paid lobbyist attends and 
testifies in person, but more often prominent members ol the gioiip are 
brought in from distant points. Hearing from the lolks back home usualK 
has more effect on legislators than testimony In paid lobbyists. 

To confer with legislators in their offices or in the lobby of the legislature. 
This also is an open method and much used. Some lobbyists have a regular 
beat similar to that of a professional newspaperman. Naturally they concen- 
trate on members whom they regard as sure or as on the fence. 

Usually each lobbyist has one or more key men on his string, legislatois 
on whose confidence and sympathy he can rely. If lie works for a faun lobby 
they will be from farm states; if for a labor lobby, horn industrial centers 
in which organized labor is strong; if for a war veterans' organization, the 
legislator probably will turn out to be a veteran himself. 

To call out letters and telegrams from constituents back home. The woi k 
of the lobbyist, like that of the successful executive, is largely a matter (>f 
skillful timing. He must know when to turn on the heat. As the bill in which 
he is interested moves through committee and proceeds to the floor and 
finally to a vote, the flood of letters and telegrams to legislators will increase 
until it reaches a peak just before zero hour. The most potent piessure 
group, says columnist Frank R. Kent, is the one that can pioduce the 
largest number of letters and telegrams.*' This is doubtless true. Telegrams 
are like votes— they measure power and infltience-and to ignore constitu- 
ents who send them is to court defeat at the next election. However, it is 
a method that must be used with care, for much depends on the manner in 
which it is employed- If all the telegrams in a particular campaign are 
identical, they are less persuasive than if they* reveal some spontaneity. 
Moreov^er, many independent legislators are more annoyed by such demon- 
strations than influenced by them. 

A recent development in the progTain of the L iiited States Chambei of 
Commerce has been the organization ol national affairs committees— the 
XAC— for the purpose of making congressmen so aware of the local business- 
man that the political effect will be positive and sharj). The program in- 
cludes organizing active local units, sending congiessmen letters of appreci- 
ation for their “good votes," sending them “fine large pictures of native 
scenery ... for their offices," as well as “some local lood product which they 
can have served to their colleagues in House and Senate lestauiants. The 
handbook of the NAC concludes with the admonition that “stereotyped 
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form letters won’t give a senator courage, or iniormation, or insight— or even 
the willies. But 1,000 individual letters, written from information provided 
by the NAC, can head in, smoke out or buck up any man who votes on 
Capitol Hilll”- 



Des Moines Register and New York Herald Tribune Syndicate. 


A Washington representative of a large larm organization once boasted 
that he could have delivered to senators more than 150,000 telegrams in 
forty-eight hours, favoring or opposing any pending measure, whether it 
dealt with agriculture or not. He candidly admitted that most of the tele- 


-Thomas L. Stokes's column in the Chicago Sun, May 24, 1945. 
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grams would be synthetic, inspired, directed and paid tor by his own men, 
but none the less eflective tor that/*- 

Friendship, social activities, dinner parties. Main lobbyists aie chosen 
because they are good mixers. In recent \ears this lac tor has played an in- 
creasingly important role. In the vicinity of Washington. lor example, 
certain lobbyists have established attractive countr) homes where on almost 
any week end while Congress is in session meinbeis ol that bod\ may be 
found mixing socially with the host and his caretully selected friends. 
Riding, fishing, mint juleps, and other diversions are on the list. Outwardly, 
these week-end dates are merely social. LIsually no “business” is discussed 
at such times, but later the genial host may feel assured ol an open door and 
a friendly welcome when he makes his legislati\e rt:)unds. 

Propaganda techniques. Propaganda methods, wideK ' used by interest 
groups, may be immediate or long range. The former attempts to secure 
favorable action on a pending measure; the latter is designed to create a 
climate of opinion on the part of legislators and the public favorable to the 
^‘principles** the lobby espouses. Nearly every medium of communication 
is used— newspapers, radio and television, motion pictures and the theater, 
books, magazines, lectures, and even the classroom. 

In the famous public-utility investigation of 1928-1929, which laid bare 
the most ambitious lobby this country has ever seen, “t Vv'. \ d'l;:'.; but sky- 
writing” was employed, to quote Odegard and Helms again. The attempt 
here was to influence the fundamental beliets and preferences of the Ameri- 
can people: “We are going to their [the legislators*] constituents which is 
our constitutional right,” said the lobby. “We arc going to depend upon the 
backfire.’* There was a backfire, but not the kind the lobby expected. In this 
case, with a budget of 128,000,000 a year, there was virtually no limit to what 
the “educational** campaign of the utiliu lobby might attempt. One adver- 
tising agency was paid .*$84,000 a year to supply “canned” editorials on 
utility matters and claimed to have secured over 65,000 pages of space in 
four years. Clubs were furnished with speakers* handbooks. Special public- 
utility research bureaus were financed in universities, and professors tvere 
paid high salaries for allowing their names to be used in connection with 
this activity. It w^as an advertising man’s dream. But like so many public 
relations stunts, it was oversold. When the federal government investigated 
the power lobby and publicized the results, the public conscience was 
shocked. 

It takes legislators of integi'ity and stamina to stand up against the aggres- 
sions of modern lobbies. If one technique does not work, the lobl)ies will use 
another. Thus the lot of the public-spirited legislator is not an easy one. 
Political scientist Charles E. Merriam— who was once a member of the 
Chicago city council and twice ran for mayor of that great city— says in 

3 Frank R. Kent, “Scaring the Senate with Svnthetic Telegiains,” Oes Moines Register, 
Febiuar\ 20, 1935. 
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Chicago: A More Intimate View of Urban Politics that the adverse influ- 
ences working on the aldermen “are stronger than the positive influences. 
The press has a veto upon most ordinances; the opinion of experts has a 
veto; the mayor has a veto; business and labor have a veto; the nationalities 
have a veto; the religions have a veto in most cases; the party organizations 
have a veto; liquor has a veto; and this does not exhaust the list of the 
interests that may intervene to prevent the passage of a law.'’ 

THE STRUCTURE OF GROUP INTERESTS 

In the structure of our American economy three principal economic groups 
—business, labor, and agriculture— wield the greatest influence. Following 
closely are the professional groups, but they are diverse and individualistic 
and form no solid front in their approach to the legislatures and the admin- 
istrative departments. The largest group, the consumers, have few spokes- 
men. 

In the case of the Big Three, however, the situation is different. In the past 
fifty years the pattern of American politics has radically changed because 
both labor and agriculture have become highly organized and politically 
effective, whereas before that time business had dominated the political and 
economic scene. 

In consequence of this new development, interest representation through 
the nonofficial channels of government (that is, the lobbies) has vastly in- 
creased. So also have the dangers of frontal clashes between the three major 
interests. The more tightly knit the pressure groups become, the greater is 
their tendency to follow the procedures of power politics, and hence the 
greater is the danger of conflict unless the government correspondingly 
increases its effectiveness and the people keep their heads. 

Business as a Pressure Group 

American business has always been in politics. Alexander Hamilton’s plan 
of manufactures, the funding of state debts, and the establishment of 
national banks are all examples, taken from our early history, of the influ- 
ence of business on government. Business interests began to work for 
restrictive tariffs almost from the opening day of the First Congress. 

Indeed, so active has business been that Samuel O. Dunn, former editor 
of The Railway Age and an outstanding opponent of government inter- 
ference with business, once called businessmen “practical socialists.’’ No 
group has done more than business, said Dunn, to extend governmental 
functions. Business has lobbied for subsidies and has sought to regulate and 
restrict competition. It has done more than any other class to increase 
governmental expenditures while at the same time paying lip service to the 
notion of “the less government the better.” 

Business interests exert their influence on government primarily through 
the United States Chamber of Commerce and the National Association of 



INTEREST GROUPS IN AMERICAN POLITICS 289 

Manufacturers, plus scores of separate trade associations, many oi wliich 
maintain lobbies in Washington and in the larger state capitals as well. 

Whereas the National Association ot Manulacturers represents big busi- 
ness, the United States Chamber of Commerce has tended in lecent \ears to 
become increasingly representative o£ all sizes and sections ot American 
business, so that it now reflects a cross section oi pri\ate business enterprise. 
In 1940 the Chamber spoke for some 1,500 local chambers and more than 
7,000 individual firm members. Its headquarters in Washington is an im- 
posing marble building directly across from the White House. 

The Chamber of Commerce holds an annual meeting where, like a polit- 
ical party, it draws up a platform, much of which deals with public policv 
and legislation. Like a political part\, also, it comes out llatly on some 
issues, straddles others, and deftly side-steps the undesirable. Generally 
speaking, however, it has become increasingly forthright. More than those ol 
any other business aggregation, the Chamber’s pionouncements reflect a 
broad, nation-wide, and statesmanlike approach to questions ol political 
economy and government. 

Just before W^'orld War II, tor example, some of the Chambei’s planks 
included such statements as this: “Laws regulating the issuance ot private 
securities should be modified without removal ot essential saleguaids for 
investors.” It endorsed “the principle of federal financial assistance in nec- 
essary relief expenditures.” The well-being ol agriculture, it said, is essential 
to the public welfare; and further, “We believe in the maintenance ot a 
balance between agriculture, industry, and labor, in a parity ot income 
between the groups, in a conceited attack on recovery probltm^, and in 
expansion of the national income.” 

This is statesmanship ot a high order. Moreover, concerning the rights 
of agriculture and labor to organize, the same platform said unequivocally, 
“Freedom to organize and to seek sound solutions through democratic proc- 
ess in an organized way is an essential ot any progiam.” 

The Chamber of Commerce attempts to increase and to safeguard its rep- 
resentative character and influence by the use of referendums among its 
members on all important issues. This is good strategy. W^hen a question is 
“national in character, timely in importance, and general in application to 
business and industry,” the board of directors orders a reterendum. 

First the question is referred to a special committee for study and recom- 
mendation. Its report, with arguments pro and con and a recommendation, 
is then sent to the constituent members, each having as many votes as it is 
entitled to delegates at the annual meeting of the Chamber. Usually such 
recommendations are endorsed by a large majority. As a result of the demo- 
cratic procedures followed, the programs and policies ot the Chamber— this 
representative assembly of business— carry increased weight with the public 
and with government officials. 

Because the Chamber in recent years has indulged in less sloganizing and 
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propaganda than formerly and has given more attention to concrete prob- 
lems of legislation and administration it has become of greater practical 
assistance to government than in the past. One hears less of such slogans as 
“More business in government and less government in business/' and “What 
is good lor business is good lor the country." Rather, the emphasis today is 
on the difficult but important questions of self-government in business, tax 
reform, a better balance between the main segments of our economy, and 
greater efficiency and economy in carrying on the work of government. 

In contrast to the United States Chamber of Commerce, the National Asso- 
ciation of Manufacturers in recent years has emphasized “public education,” 
or propaganda. The Association has 16,000 members (business concerns), 
employs a large staff and spends a good deal of money in an attempt to swing 
public opinion to the support of business and against governmental pro- 
grams thought to be opposed to its interests. 

A National Industrial Information Committee of the NAM, with state 
and local subsidiaries, increased its expenditures on public information 
work from $36,500 in 1934 to $795,143 in 1937, or by some 2,000 per cent in 
three years. 

Billboard sloganizing was widely used in a program directed primarily 
against New Deal economic policies and the growing power of the trade 
unions, especially the Congress of Industrial Organizations. The La Follette 
Committee of Congress, which reported on business policies toward labor in 
1939, stated that “the National Association of Manufacturers has blanketed 
the country with a propaganda which in technique has relied upon indirec- 
tion of meaning, and in presentation upon secrecy and deception. Radio 
speeches, public meetings, new^s, cartoons, editorials, advertising, motion 
pictures and many other artifices of propaganda have not in most instances 
disclosed to the public their origin with the Association." Needless to say, 
the NAM called this an unfair characterization. 

There are other associations of businessmen. Among the most active and 
powerful are the real-estate lobbies, which in 1948 were estimated to have 
spent more than a million dollars in Washington alone. The American 
Medical Association’s lobbying budget for 1949 was set at $3.5 million. The 
National Association of Electric Companies reported a total outlay of 
S228,089 for the first nine months of 1948. The Association of Life Insur- 
ance Presidents, formed in 1906, operates a netw^ork of lobbies in all forty- 
eight states. The National Lumber Manufacturers Association— a powerful 
trade association with headquarters in Washington— expressed the view^s of 
many similar organized interests in these words: “An industry and its 
members get or do not get their due at Washington, as they are, or are not, 
well represented." An executive of the National Association of Manufactur- 
ers, in a letter to local employer associations, gives the following tips: 

Don’t overlook the oft-repeated suggestion that the bringing of delegations to 
Washington is effective. One of the most representative groups of this character 
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that has yet been brought down was engineered bs E D [ue ha\e 

omitted the name] of the Associated Industries ot Missouri, who brought m u 
special train of 48 Missouri business leaders on Sunday, April 7, and held meet- 
ings with the Missouri delegation in Congress. The next three or four weeks are 
going to be propitious times for such \isits to Washingum and the NAM will be 
glad to cooperate with you in any fashion in arranging sudi a Msit.'* 

This was from a letter brought to light by an in\estigating committee of 
Congress. Is it any wonder that lobbyists sometimes leel it safer to use the 
telephone? 


AGRICULTURE BECOMES A POLITICAL FORCE 

Since the American farmer, the traditional stronghold of individualism in 
this country, has joined with his fellows in recent years, he has become a 
political force of unsurpassed potency. The three principal interest groups 
representing farmers are the National Grange, the Fann Bureau Federation, 
and the National Farmers Union. 

The National Grange, which dates from 1867, lobbied for railroad legis- 
lation in its early years and was considered so radical that it caused chills in 
Wall Street. Today, with a membership of over 750,006, the Grange has 
become the conservative right wing of agricultural politics. 

The Farm Bureau Federation occupies a middle ground, drawing its chief 
strength from the corn-hog states of the Middle WT'st. In recent years, with a 
membership of around 700,000, it has been particularh effective in W'ashing- 
ton, and commands respectful attention when it speaks. In Democracy under 
Pressure, Stuart Chase described a view generally held there wdth regard to 
the power of this organization when he said: “The Farm Bureau is tied up 
in a direct way with the Department of Agriculture. Some of its local repre- 
sentatives hold appointments as government county agents— which raises the 
interesting question whether a lobby should be paid by the government to 
bring pressure on the government. Sometimes the Bureau dictates depart- 
ment policy. It would like to control the department completely, and is in a 
fair way to do so,” 

Fortune Magazine commented in 1944 that “as matters now stand, few’ 
things in politics are as certain as Ed O'NeaFs ability to get votes. . . . On 
the floor of the House the Farm Bureau can pass or stop any farm measuie 
on which it makes a determined fight.” In the last generation no economic 
phalanx has been as pow’ertul as agriculture. 

The Farmers Union is still small, w’ith only about 100,000 members, but it 
is growing. It constitutes the progressive, liberal wing of the agricultural 
bloc and has fought to retain such programs as the Farm Security Adminis- 
tration. Its leader, Jim Patton, has become almost as well knowm in Wash- 
ington as big Ed O’Neal of the Farm Bureau. The strength of the Farmers 
Union is with the small farmer and the sharecropper. Geographically its 

4 V. O. Key, Politics, Parties, and Piessnre Groups, rev. ed. (N'eu Yoik, 1948), pp. 96-97. 
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tenter o£ influence is west of the corn-hog area. Politically it is significant 
because it has tended to cooperate closely with organized labor. 

Kenneth Ciawford, the Washington cori'espondent, in The Pressure Boys 
remarks that “once the farm organizations stand united they can get any- 
thing out of Congress short of good growing weather.” And according to a 
lariner, “If the government should step out of the picture today, American 
larming would collapse.” A later chapter will examine the operation of the 
farm lobbies. 


LABOR BECOMES POLITICAL 

Organized labor began to take roots early in the nineteenth century, but it 
did not become a substantial economic and political force until the last 
quarter of that century. In general, its emphasis was primarily economic 
rather than political, although its members were influential in such protest 
movements as Populism and Agrarianism. They formed the backbone of 
the Progressive movement in 1912 and again in 1924. But only since 1932 
has organized labor become a political force of the first magnitude, equal to 
if not potentially more significant than organized business and organized 
agriculture. 

The founding of the American Federation of Labor coincided with the 
growth of the trusts in the latter part of the last century. In the 1870’s the 
Knights of Labor crusaded for a better world. During World War I, Samuel 
Gompers, the Grand Old Man of the AFL, agreed to a no-strike pledge and, 
with Bernard Baruch and others, played a prominent role in the war effort. 
By 1920 the AFL had a membership of 4 million. During the boom era that 
followed, however, membership declined until in 1933 it was barely over 
2 million. 

Two years later, in 1935, John L, Lewis and his United Mine Workers 
“took a walk” and formed the CIO. The traditional craft unionism of the 
AFL and the new industrial unionism constituted a cleavage of organiza- 
tion and strategy. So also did the question of political activity by the unions, 
as such, as against the traditional hands-off policy of the older AFL unions. 
Later John L. Lewis was also to part company with the CIO. In 1946 he 
took his United Mine Workers back into the AFL, but shortly afterward 
again withdrew from that body. Today the UMW is virtually a third labor 
federation, with District 50 operating as a catchall by taking in workers in 
every section of industry. 

Meanwhile the railroad brotherhoods— the aristocracy of the labor move- 
ment-maintained their independence and, like the AFL, engaged in politi- 
cal activity as unions only when union interests were directly affected. In 
addition, of course, their members were free as individuals to take sides in 
politics as they saw fit. 

In terms of numbers, organized labor is the largest amalgam of all organ- 
ized interest groups. In 1948 there were 15.6 million trade-union members 
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out o£ a possible total of some 60 million “organi/ablcs’’ in nonagricultural 
pursuits. This compares with the total of only 6 million organi/ables toi 
farming, so that organized labor is actually ten times as large as organized 
agriculture (1,550,000), even if both were fully organized. 

Labor is most fully organized in the heav\ industries, and much less so 
in the retail and wholesale establishments. Ot organized labor’s more than 
15 million in 1948, the majority was accounted lor by the AFL and the CdO, 
with the AFL the larger of the two. The others were lound in the Liiited 
Mine Workers, the railroad brotherhoods, and other independents. The 
House of Labor, therefore, is composed ot lour chambers: the AFL, the 
CIO, the UMW, and the railroad brotherhoods. Analyzing union member- 
ship on a somewhat different basis, the Bureau of Labor Statistics reported 
in 1948 that organized labor consisted ot 197 national and international 
unions and 89 state and territorial labor oigani/ations, whose total con- 
stituted almost one fourth of all labor organizables. It was estimated that 1 
out of every 6 persons over twenty-one years ot age belonged to a union. 
Thirty-seven unions claimed more than 100,000 members each, 6 claimed 
more than 500,000 each, and 16 reported lewer than 1,000 members each. 

In assessing the future influence of organized labor in the political field, 
two important questions arise: Will there be a greater unity ol action, or will 
other splits take place? Because of the force of numbers, a united, organized 
labor group would constitute an unbeatable combination. .-Vnd second, will 
organized labor form a political party of its own and attempt to achie\e 
its goal through governmental measures, or will it continue to adhere 
23 rimarily to economic sanctions such as collective bargaining and the right 
to strike? 

Where the ideology of the CIO has inclined it towaid an active pait in 
politics, the tradition of the AFL favored an emphasis on economic sanc- 
tions. Thus, . . the wage-earners have been united to one or the other 
of the two strong, political parties,” said Samuel Gomi^ers in 191/, and 
they are bound to these parties by ties of fealty and tradition. It would 
take years ever to separate any considerable number of woikeis from theii 

fealty to the old party ” Nevertheless, in 1947 the AFL organized Labor’s 

Educational and Political League as a permanent agencyc staffed by experts 
and well supplied with funds. The CIO had set up its Political Action 
Committee several years before, and these two new groups, together with 
others established by some of the independent unions, prociuced a telling 
eftect on the presidential election of 1948. If this development is a reliable 
indicator, we may expect labor to wield a constantly increasing political 

influence. 

W. N. Kiplinger, known for his newsletteis and for his book, IVashington 
Is Like That, has pointed out that organized labor owns more elaborate 
buildings in Washington than any other interest group. In 1945 they were 
conservatively valued at SIO million. Moreover, although the AFL was 
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not SO openly political as its rival, it was the opinion of experts that its 
lobbying finesse excelled that ol the greener CIO. In a recent annual report 
of the AFL, exactly 100 pages of small print are required to review one year’s 
legislation and administration affecting AFL interests- 

There are many resemblances in organized labor to politically organized 
government. The AFL, foi example, is a loosely knit confederacy of unions 
with ail the advantages and disadvantages which such organization entails. 
The main feature of labor’s institutional development, says Selig Perlman in 
The Theoy-y of the Labor Movement, has been “a perpetual struggle to 
keep the organization Irom going to pieces for want of inner cohesiveness.” 
Business interests, on the other hand, seem to be relatively more closely 
tied together. “From the first to last in the history of government,” said 
political scientist William Bennett Munro in commenting on this fact in 
The Invisible Government, “this money power, the interest of vested wealth, 
has been the best organized, the most inherently cohesive, and on the whole 
the most enlightened determinant of public policy.” 

Another analogy between government and the labor unions is in the 
degree of influence commanded by their permanent officials, the oligarchic 
bureaucracy. The extent to which popular needs and aspirations are filled 
depends, with regard to both labor and government, on the effectiveness 
with which the sentiment of the rank and file controls this permanent per- 
sonnel, and on the degree to which officiald^n becomes aware of the dangers 
and difficulties that beset it. 

ATTEMPTS TO REGULATE LOBBYING 

Congress and more than thirty of the states have attempted to regulate 
lobbying through legislation of one kind or another. Various means have 
been tried. 

A principal method of regulation is registration, designed to satisfy the re- 
quirement ol openly acknowledged sponsorship. This is a particularly 
vexatious problem, and if it could be solved, the question of lobbying could 
also be largely solved. For example, in the course of an investigation of rail- 
road holding companies, Senator Burton K. Wheeler said: “There are too 
many of these organizations going around the country claiming they repre- 
sent, we will say tanners in one case, or security holders in another case, or 
somebody else in another case, when as a matter of tact they are being fi- 
nanced by somebody who is vitally interested in the pending legislation. 
Frequently it is a case of misrepresentation to the Members of the Congi ess 
of the United States. . . 

Legislation regulating lobbies was passed by the Senate and rejected in 
the House in 1928 and again in 1936. During the next ten years certain 
pro\ision'- covered specific difficulties; utility lobbyists, for example, were 
required to register, and representatives of shipping companies or foreign 
interests were required to file detailed statements, but there was no general 
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legislation covering lobbying activities as a whole. In 1941, when the Tem- 
porary National Economic Committee reported alter nearh three years of 
work, it recommended that trade associations whose membeis were engaged 
in interstate commerce should be requiied to register with an appiopriate 
federal agency and to file periodic reports ot their activities; the time has 
come, this committee said, “to make a clear legislative proscription of certain 
types of activity on the part oi trade associations.” 

Nevertheless, it was not until 1946 that Title III ol the Legislative 
Reorganization Act of that year provided for the registration of all persons 
employed “for the purpose of attempting to influence tiie passage or defeat 
of any legislation” by Congress. Every lobbyist must now furnish inlorma- 
tion concerning the identity of his employer, the duration of his employ- 
ment, the extent of his compensation including expense accounts, the 
purposes for which funds at his disposal are spent, and the “proposed legis- 
lation he is employed to support or oppose.” 

During the first year of the operation of this law, registrations totaled less 
than 900, although later action by the Depaitment ot Justice brought in 
nearly 200 more by 1948. Slow registrations were said to be due to am- 
biguous wording in the act, and amendments are being studied. To 
strengthen enforcement, in 1948 the Attorney General transferred a 
special lobby section of the Department of Justice to the Criminal Division 
as a permanent agency, and at least one indictment was secured in that year. 
Penalties include fines up to $5,000 and jail sentences up to a year. In 1950 
a special committee of the House of Representatives was set up to investi- 
gate lobbies so that more adequate legislation might be passed. Labor 
unions and some of the top corporations in the country, in addition to 
formal lobbying organizations, w^ere asked to testify, and at least two risked 
contempt proceedings by refusing to comply. 

In some of the states, lobbies are required to register with the legislature 
or the governor. Massachusetts in 1890 and Wisconsin in 1899 pioneered in 
this field. To Wisconsin belongs the credit for enforcing its law more satis- 
factorily than any other state. 

Registration regulations among the states customarily require all “legis- 
lative counsel and agents” to be registered by their employers with the 
legislature. After each session a statement of expenditure must be filed. 
Sometimes a statement must also be made as to the measures the lobby is 
interested in and the amounts paid in salaries. Lobbyists are forbidden to 
appear on the floor of the legislative chamber. In recent years there has 
been an extension of provisions of this kind, but the greatest fault is lax 
enforcement. 

Legislatures also attempt to control lobbying activity by the publicity 
derived from special mvesti gat ions. Congress has often investigated the evils 
of lobbying. Especially notable were the inquiries of 191 5 and 1935, but the 
probing of tariff lobbies runs back to the beginning of our history. Many 
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times such investigations have had a salutary effect, especially when the 
abuse was serious. The investigation of the power lobby in Congress in 1928— 
1929 is a case in point. The present provisions of Congressional law grew out 
ot special investigations of utility lobbying and shipping contracts. 

At the state level a few of the states have gone much further than others 
in imposing penalties for improper lobbying activities. Some state laws have 
forbidden lobbying or have provided a punishment in case of misrepresenta- 
tion. Georgia has dealt with the matter in her constitution, in which lobby- 
ing is declared a crime when it consists in a misrepresentation of interest. 
Alabama makes lobbying lor or against a measure a misdemeanor. More- 
over, to attempt to influence legislation “corruptly'' is a felony. In Louisiana, 
any attempt to influence legislation except through “an appeal to reason" is 
punishable by fine and imprisonment. 

These are real teeth, but enforcement is a different matter. The interpre- 
tation of terms is not easy. What is meant, for example, by “an appeal to 
reason," “corruptly," and “misrepresentation of interest"? All of law and 
government, unfortunately, is filled with words which have many and con- 
fusing connotations. In the end the control of lobbies comes down largely 
to a matter of enforcement. When the law of Ohio specifically prohibits the 
appearance of lobbyists in the legislative chamber, but they are nevertheless 
allowed to appear in large numbers, it is not surprising that regulation has 
not been more effective. 

An Official Third House of the Legislature? 

Instead of attempting to regulate the aggressions of the pressure groups, 
why not recognize their inevitability and even their desirability? Why not 
create a third house of the legislature in which representation would be func- 
tional by interest rather than geographical by district? Such a plan has been 
seriously urged. 

This would constitute a sort of national council of business, labor, agricul- 
ture, the professions, and all the other major groupings. Each would be free, 
it is argued, to advocate its own interests. An atmosphere of mutual criticism 
would encourage a fair give and take. After a thorough airing, the demands 
of particular interest groups might be more moderate than at first. At the 
conclusion of this process Congress could then legislate with more wisdom 
and assurance. It is held that this arrangement would take the heat off Con- 
gi'ess and the state legislatures and permit much of it to be dispelled during 
the debates in the “Third House." 

There are plausible features in such a plan. If a force cannot be discouraged 
or redirected, the only recourse is to give it official status. In the past this has 
proved a sound rule of government. In their book outlining a plan for the 
socialist commonwealth of Great Britain, Sidney and Beatrice Webb advo- 
cated two national chambers—the present Parliament to deal with political 
and strictly governmental affairs; and a coordinate body, to be created, to 
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deal with economic matters such as national planning and stability. But 
where would the dividing line come in such an arrangement? Is any realistic 
line of demarcation feasible? It would seem inevitable, furthermore, that 
eventually one or the other of two such legislative bodies— the political oi 
the economic— would gain the upper hand. It would also seem certain that 
the inevitable overlappings and conflict would result in a dangerous situ- 
ation leading to vacuity and drift. Further, is it wise public policy for the 
government to formalize and encourage selfish interests, or should govern- 
ment concentrate on reconciling and blending conflicting interests for the 
sake of the public interest? Questions such as these provoke iuteicsting 
speculation. 

PRINCIPLES RELATING TO PRESSURE POLITICS 

If popular government does not remain free and independent, it will 
ultimately be converted into something else. Interest domination and popu- 
lar control mix no better than oil and water. At the same time, the right to 
argue for individual interests and to state the case publicly is equally essen- 
tial. A free government should hesitate to impose pi'ohibitions on pressure 
groups even when they attempt to impoitune legislators. Freedom of the 
interest group to petition the legislature is akin to freedom of the press and 
freedom of assembly. There can be no question, therefore, as to the right 
of interest groups to organize and to express themselves, but this does not 
mean that their methods should not be questioned. Certain principles of 
legitimate lobbying may be suggested: 

Lobbying should be open and aboveboard, not siih rosa or undercover. 
Attempts to influence public opinion should be acknowledged by the group 
sponsoring the propaganda, and the public has a right to expect that dummy 
organizations will not be used. 

The public also has a right to demand that the integrity of its legislators 
will be respected at all times. Hence bribery^ should be severely punished and 
bludgeoning methods made impossible by the force of public opinion and 
legislative disapprobation. If Congress and the state legislatures would crack 
down on arrogant lobbyists in the way in which they sometimes put cock\ 
administrators in their place, the problem would be half solved. 

Former legislators should not be permitted to take advantage of their priv- 
ileged positions to become lobbyists and hence exercise undue influence. 
And finally, the ultimate solution is to improve our education of future 
public leaders so that they will have a higher sense of morality and a finer 
consciousness of what constitutes the public interest. 

DANGER OF OVEREMPHASIZING INTEREST REPRESENTATION 

If we as individuals had but a single strong allegiance, and that was to oiu 
interest group, we would quickly see the end of democracy and the setting 
up of a dictatorship. Representative democracy is based on a fusion of in- 
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dividual interests resulting in decisions made for the common good by the 
organized political state. 

Ill emphasizing the powerful influences exercised by capital, labor, and 
agriculture, therefore-as any realistic explanation must— there is the danger 
of giving the impression that segmentation is greater than is actually the 
case. No hard and fast segmentation occurs, of course, in America, where 
class lines and divisive ideologies have never been as strong as in the older 
countries of Europe. 

Labor, for example, thinks of itself as middle class rather than as prole- 
tarian. It is attached to the concept of the individual ownership of property. 
On this point Perlman comments that ‘‘under no circumstances can labor 
here afford to arouse the fears of the great middle class for the safety of 
private property as a basic institution. Labor needs the support of public 
opinion, meaning the middle class, both rural and urban, in order to make 
headway with its program of curtailing, by legislation and trade unionism, 
the abuses which attend the employer’s unrestricted exercise of his property 
rights.” 

The results of an American public opinion poll in 1939 brought out the 
fact that although 54 per cent of the families of the nation received an 
annual income at that time of only $1,200 or less, 87^2 cent of the popu- 
lation thought of itself as middle class. Here is concrete evidence that we 
Americans have a stronger feeling of social equality than any other people 
in the world. We have confidence in ourselves and hence we have confidence 
that through democratic processes we can do whatever is necessary in order to 
make our common lot a better one. 

Walter Lippmann, in his Preface to M orals ^ points out that man’s mul- 
tiplicity of interest “makes it impossible for him to give his whole allegiance 
to any person or to any institution.” In an advanced society, “no grouping 
is self-contained. No grouping, therefore, can maintain a military discipline 
or military character. For when men strive too fiercely as members of any 
one group they soon find that they are at war with themselves as members 
of another group.” 

Harold Lasswell has illustrated this point in a humorous hypothetical 
case, but one that might very well occur in practice: “John Citizen may pay 
his dues to a veterans’ organization which seeks to raise the cost of govern- 
ment by demanding higher bonus rates, and he may also support a business 
association which tries to lower the cost of government by reducing pay- 
ments from the public treasury. He may belong to an association of bond- 
holders which strives to prevent the liquidation of fixed claims, and he may 
contribute to a trade association which urges inflation in order to reduce the 
burden of fixed charges on business enterprise. He may contribute to a civic 
league to improve the honesty and efficiency of government, and also pay the 
local bosses to protect his franchise. Hence the person may in effect argue 
against himself in the press, lobby against himself at the capital, vote against 
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himself in Congress, and defeat in administration what he supported as leg- 
islation/’^ 

An actual case showing how class and occupational lines crisscross was the 
division of lobbying strength brought to bear on the Vermont legislature of 
1949 when it was considering the controversial power authority bill designed 
to provide for a public agency to receive St. Lawrence water power and 
develop a coordinated system of wholesale generation. Principal supporters 
of the bill were the farm groups and organized labor; those against it were 
the public utilities and the business lobbies. But one of the powerful labor 
unions—the railway workers— came out strongly against the measure on the 
ground that the St. Lawrence seaway would compete with the railways and 
hence would adversely affect railway labor. In people’s minds, the power 
development on the St. Lawrence is connected with the seaway project, 
although the power program could be developed independently of the sea- 
way and the unions recognized this. Also, railway labor is in general in 
favor of power projects of this kind that would give promise of lower utility 
rates. Nevertheless, under the circumstances, railway labor felt it had no 
choice but to fight the bill. Business was also divided in its opposition; 
firms paying higher rates than their competitors sometimes favored the 
power authority proposal even though ideologically they opposed it. 

The Guild Tendency 

'‘The tendency of professional associations to gain virtual control of the 
making and administering of laws vitally affecting their members,” says 
V. O. Key in Politics, Parties, and Pressure Gioups, “exemplifies a recurring 
and persistent drive by many groups to gain similar positions of influence.” 
Our theory of government holds that public power is vested in government 
and cannot be taken over or pre-empted by any interest group. Is it proper 
for a powerful interest to sponsor legislation and succeed in getting it 
passed, but improper for it to elect its own stooges to Congress so as to be 
sure to have its legislation enacted? Is it legitimate for an interest to argue 
its case before an administrative tribunal, but wrong to force appointments 
on that agency? 

Our theory of government holds that it is a legitimate and proper practice 
to stand outside the formal framework of government and argue and exhort 
in favor of a particular interest, but that it is undemocratic to try to take 
over the government for the benefit of that interest. We also assume that any 
lobbying action should be open and aboveboard, not carried on in the dark. 
Moreover, as observed before, every proposed program must be weighed in 
the light of the larger interest and the opposing considerations. When gov- 
ernment ceases to act as umpire and serves rather as special pleader, then 
most people lose confidence in it. 

5 “The Person: Subject and Object of Propaganda,” The Annals of the Ameiican 
Academx of Political and Social Science ^ CLXXIX n935), 187-193. 
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Interest groups have grown up and taken their legitimate place in our gov- 
ernment because they tend to supplement the formal processes oi representa- 
tion. Our electoral system is strictly geographical. We choose our state 
legislators and congressmen to repiesent districts. But geography is not the 
only legitimate basis of lepresentation. Nor is that basis an arbitrary num- 
bei of people within a particular district. A third factor is the presence of 
cohesive groups in society— including business, agriculture, and labor— each 
ivith a sense oi corporate identity. 

And again, within each group there are smaller and competing groups. 
The apple growers of the state of Washington may be against the apple 
growers of the state of New York; the steel mills of Colorado versus those of 
Pittsburgh; the maritime union oi the east coast against the sailors* union on 
the Pacific— all creating internal competition within larger entities. Each of 
these local interests heads up through a larger interest grouj) which has a 
right to be heard. They should be heard, furthermore, because they possess 
much knowledge and experience useful to legislators and administrators. 

We conclude, therefore, that it is natural and desirable for interest groups 
to supplement the formal processes of political representation, but not to 
take their place or seriously to derogate from their authority. Interests 
should remain outside government as pleaders, not inside as chiselers. Polit- 
ical ethics control here. We must have independence in government or we 
shall lose confidence in it, and without confidence we shall drift into minor- 
ity control. 


QUESTIONS 

1. “Pressure groups are the despair of patriots.** Prepare to defend one 
side or the other of this issue. 

2- What is meant by interest groups, pressure groups, and lobbies? 

8. Lobbying assumes four principal aspects. What are they? 

4. Analyze all the reasons you can muster for the growing importance of 
pressure groups and their lobbies. How important a factor do you consider 
the inadequacies of existing representation within the formal framework 
of government itself? 

5. List and explain six methods used by the modern lobby. What do 
salaries and expenditures of lobbies amount to in the nation's capital? At 
what level of government are lobbies relatively most important? 

6. Make a study of pressure groups and their lobbies at your nearest 
government. Do they confine their attention to legislation? 

7. To what extent do the lobbying methods of industry, labor, and 
agi'iculture differ or correspond? 

8. What differences do you find between the objectives and techniques 
of the United States Chamber of Commerce, the National Association of 
Manufacturers, and the public-utility lobbies? 

9. What are the three principal interest groups of organized agriculture? 
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10. Explain the structure of organized labor as a pressure group. 

11. How many types of lobbies are there? 

12. What are the provisions of Title III ot the I.eLiisI.u i\e Reorganization 
Act of 1946? 

13. How much public control do you think should be exercised ()\ei 
lobbies and what form should it take? 

14. Would you favor an official “Thiid House’' of the legislature, repre- 
senting major economic groupings? Analyze the arguments on both sides. 
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PART FIVE 


LEGISLATURES AND 


PUBLIC POLICY 



CHAPTER 17 


LEGISLATURES— CENTER OF POLITICAL GRAVITY 


In government by the people, as contrasted with government by the tew or 
the one, there are only two ways in which the popular will can find official 
expression. The first is by the people’s coining together in direct assembh 
to decide matters for themselves, which is feasible only in small communities 
such as the New England town. The second is by their delegating this 
responsibility to their representatives meeting in legislative bodies. This is 
representative government and involves the principle of agency. What can- 
not be done directly by the people must be done for them b\ their repre- 
sentatives, or agents. 

In this age and in most periods of known history, popular government has 
had to rely primarily on representation instead of on direct action by the 
people. The members of our municipal councils, of boards of county super- 
visors, of state legislatures, and of Congress carry a diiect mandate from the 
people by whom they are elected, and hence — as Woodrow \\ ilson expressed 
it—the legislative assembly becomes the rightful center of political gravity 
in a representative government. 

To ascertain the prospects of democratic control in any country, investi- 
gate the degree of confidence with which the people regard their lepresenta- 
tive assemblies. If the prestige of the assembly is high, then the principle of 
agency is working satisfactorily. But if its prestige is low, then the people 
may lose confidence in themselves as well, and drift into a state of mind 
where a willful minority is able to grasp control of the government. 

If the controversial issues with which it deals are primarily responsible for 
criticism of the legislative assembly, leading to discontent on the part of 
those who lose out in the voting or who are adversely affected by the admin- 
istration of the laws of the majority, there is nothing particularly to be 
feared. Such criticism is normal and inevitable. But there is a real difference 
between such factional criticism and a fundamental loss of confidence. When 
there is loss of confidence, the integrity of lawmakers is impugned by their 
critics and the ineffectiveness of the popular assembly condemned in favor 
of direct action either by the people themselves through revolution, or by a 
dictator. 

The weakening and eventual breakdown of popular rule, therefore, accom- 
panies the people’s loss of confidence in the center of rule, the legislature. 
Recent examples include Italy before Mussolini and his Black Shirts seized 
power; Germany, whose legislature was contemptuously referred to as a 
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debating society by Hitler and his group; and France, where the prestige of 
parliament and representative institutions generally was dangerously low 
just before her defeat in World War II. 

What about our own country? Are we in an impregnable position? Appar- 
ently not. When Woodrow Wilson wrote his Congressional Government 
over sixty years ago he pointed out that most Americans give thanks when 
Congress adjourns and goes home. 

LEGISLATIVE ASSEMBLIES IN RELATION TO THE REST 
OF GOVERNMENT 

The popular assembly is not only the center of political gravity because of 
its closeness to the voters; it is also the center of government in terms of the 
procedures involved in the functioning of government. 

There is a logical progression characterizing the flow of governmental 
work. First there is the human need. Then people register that need through 
the political party, the interest group, and the ballot box. These forces in 
turn impinge on the legislative assembly, where action is taken in the form 
of laws. After the law is enacted, the administration carries it into effect 
and the courts interpret it when disputes arise or citizens fail voluntarily to 
comply with its requirements. This series of steps is like channeling water 
through a conduit until it reaches the powerhouse, where it is converted 
into electricity to operate factories and light homes. The process includes 
elements of human contrivance, decision making, and choices between 
alternatives. 

It is a common saying that “a stream can rise no higher than its source.'* 
Applied to government, this aphorism may read, “The level of performance 
elsewhere in representative government rises no higher than that of the legis- 
lature." This observation, however, must be qualified, for it may not apply 
in isolated instances over short periods of time, but it is generally valid in 
the administrative and judicial branches of government over a succession of 
years. 

The legislature makes the law, which sets the task for the executive and 
the judiciary. Moreover, the legislature helps to organize and empower the 
other two branches. It supplies them with funds that are the necessary basis 
of their survival. And finally— subject to the important exceptions of the 
presidency, the vice-presidency, and the Supreme Court— the legislature may 
abolish, combine, or modify the administrative and judicial mechanisms it 
has created. 

The Legislature as Chief Regulator of Human Conduct 

Between the three branches of government there is, of necessity, a close 
and intimate relationship. Law and the influence of the political process are 
factors that they have in common. Failure to function at any point detracts 
from the remaining efficiency of the whole. Whether it be the making, the 
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enforcement, or the interpretation of the law, each department of govern- 
ment has an essential and complementary Lunction. 

A discussion of the nature and development of law is reser\cd for the 
chapters in Part Six, which relates to judicial institutions and their function- 
ing. The emphasis here will be on one aspect of that analysis, namely, the 
primary role of the legislature in making the law and regulating human 
conduct. 

Many of the essential services required in daily li\ing are created and 
regulated by legislative enactments. The water supply, the constiuction and 
maintenance of streets, and the municipal transportation systems stem horn 
the ordinance-making power of municipalities. Schools, the charteiing of 
business corporations, and the licensing of prolessions are the handiwork ol 
state legislatures. Price and quality regulation, social security, and pio- 
tection from armed invasion are among the legislative responsibilities of 
the federal government. Today almost every aiea of life, peisonal as well as 
institutional, is subject to legislative regulation by local, state, or federal 
authorities. This is the price that apparently we must pay for I..,i 
complexity in our social and economic institutions. 

With every increase in complexity, an increment of go\ernmentai power 
is likely to occur, and with every increase in governmental power the aiea ol 
legislation is enlarged. Beyond a certain point, therefore, the state becomes 
positive rather than passive, and legislation becomes the most important ele- 
ment of our common life. 

Legislation as the source of law came relatively late in national develop- 
ment. The original source of law is custom deri\ed primarily from the insti- 
tutions of the family and religion. Later the king or ruler supplements 
custom by royal decrees having the force of law. After a while the courts 
interpret and develop it. Positive legislation by a sovereign legislature 
responsible to the voters comes much later— in England not until the seven- 
teenth century and in France and in the L^nited States not until the 
eighteenth century. Thus legislation, which today regulates most of human 
life, was relatively unimportant until two or three hundred years ago. Grow- 
ing complexity and increased popular control of government explain the 
change. 

So great has been the revolution induced by the in\ention of steam, elec- 
tricity, aviation, and atomic energy that civilization today is complex beyond 
anything the world has ever known. Complexity has created problems which 
legislatures are forced to deal with; consequently their decisions mold the 
destiny of the world. Our Congress is an example: in the field of foreign 
policy it must decide between war and peace, international organization or 
national rivalries, world leadership or isolation. In the area of internal 
policy. Congress must decide such questions as how^ to deal with another 
major depression if it should occur; where to prod and where to check our 
economy in order to maintain an equilibrium; what tax policy to adopt in 



AMERICAN GOVERNMENT IN ACTION 


308 

order to stimulate business and at the same time spread the burden of pay- 
ments as equitably as possible in accordance with ability to pay. 

If a successful world organization is created. Congress will share in the 
credit. If economic prosperity is maintained along with essential freedoms, 
our legislative assemblies will have found the way. How can we afford to be 
neglectful of or cynical with regard to legislatures when our future, and 
nearly everything that deeply affects us, is tied up with their actions? 

The legislature is important for one additional reason— it is the center of 
political activity in the government, partisan and nonpartisan alike. As such, 
it is of unequaled interest to the student of dynamic politics. It is hard to 
capture and define the political side of legislative activity, however, because 
it almost seems as though such assemblies— and this is true of Congress in 
particular— are unwilling that the essential political character of their work 
be recognized, either by themselves or by outsiders; hence, as Roland Young 
has said, they tend to treat politics and the political organization of the legis- 
lature “as something belonging to the nether world which should not be 
mentioned very loudly.”^ To guard against the danger of insufficiently 
recognizing the politics of legislative life, we should keep the following 
points in mind: laws could not be passed without intricate political maneu- 
vering nor could popular assemblies organize themselves without having the 
“ins” in power and the “outs” in the minority; and in addition to the politics 
of political parties, there are “politics” of many other kinds, including those 
which are personal, sectional, or pressure group. The legislature is politics 
par excellence, but much of it lies hidden beneath the surface. 

CHARACTERISTICS OF LEGISLATURES-ALL LEVELS 
OF GOVERNMENT 

A previous chapter has indicated the necessity of strengthening state govern- 
ments. One method is to improve the organization, procedure, and personnel 
of state legislatures. The same criticism applies to Congress and, to a less 
extent, to county and municipal lawmaking bodies as well. The problems 
and characteristics of legislative assemblies are everywhere basically the same. 
Definition helps to reveal these common identities. The legislative func- 
tion is the process of formulating and enacting policies into law. Legislation 
establishes the legal rights and duties, enforceable by courts and adminis- 
trative agencies, applicable to citizens, agents of government, business cor- 
porations, and others. 

The lawmaking body is variously designated. In England and France, for 
example, the national legislature is called the Parliament, in prewar Ger- 
many it was the Reichstag, and in the United States it is Congress. In this 
country the designations at the subordinate levels of government are legis- 
lature or assembly in the states, board of supervisors or board of commission- 
1 Roland Young, This h Congress (New York, 1943), p. 88. 
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ers in the counties, and council or commission in the municipalities. I'heic 
are, ol course, other nomenclatures in special cases. 

As the lawmaking process has been defined above, each of these bodies }k>s- 
sesses lawmaking powers. Some authorities would hold othelwi^e, arguing- 
that only the tederal and state go\ernments ha\e lull-lledged lawmaking 
powers inasmuch as all other governments are legalh suboulinate to the 
states that created them. This is a point to keep in mind, but it does not altei 
the fact that municipalities annually enact hundreds oi thousands of 01 di- 
nances having the force of law, and hence in a realistic sense are law. Since 
county boards exercise some power of this natine, thes also ([uality. r>oth 
Congi'ess and the state leglsl.'-u.i es must compK with the highei law ol the 
Constitution, and yet it would not be seriously argued that loi this leason 
they lack true lawmaking powers. 

Volume of Legislation 

The best way to understand how extensive legislation has liecome is to 
analyze the various areas of human activity that are now controlled by gov- 
ernmental enactments.- For most purposes this method is moie meaningful 
than the computing of totals. And yet the computing ol totals is also intei- 
esting and significant. If it shows nothing else it indicates how much work 
and detail are involved in the operation of a model n legislature. 

Congress is a striking example. In its report entitled The Reo) gamzatiou 
of Congress, a committee oi political scientists found in 1945 that “the 
business of Congress has become huge, complicated, and technical. Thou- 
sands of bills are dumped into the legislative hopper each session, ol which 
several hundred receive attention.” In the first session ol the Seventy-eighth 
Congress (1943—1944) a total of 384 laws was enacted. Of these, 219 were 
jDublic and 165 were private measures (that is, 1 elated merely to individuals— 
pension cases, for example). The printing of the public laws enacted by this 
session of Congress required 643 pages. The House passed 795 bills and 
resolutions; the Senate 702. The number of bills passed was merely a fraction 
of those introduced or considered. In addition, 21 appropiiation bills 
totaling $114 billion were enacted into law. Staggering totals, these! The 
report makes this comment: “Much modern legislation deals with complex 
industrial and administrative pioblems requiiing expert knowledge, but 
few members of Congress are experts when elected.” In the Eightieth Con- 
gress (1947-1948) the total number ol laws passed was still 394, of which, 
however, only 131 were private bills. 

A few years ago it was estimated that the annual output ol legislation in 
the Ignited States was in the neighborhood of 25,000 measures for all levels. 
This may be a bit high, but suppose it were true, what does it indicate? AVe 
know, for example, that the average output of state assemblies every two 

2 C;haptei 20 is devoted to a discussion of this subject. 



310 


AMERICAN GOVERNMENT IN ACTION 


years totals some 18,000 measures, indicating an annual average of from 150 
to 200 for each state legislature, or twice that for the biennial average. Here 
again the number of enactments constitutes only a fraction of the proposals 
dropped into the hopper. When to the laws enacted at the upper levels are 
added the thousands of ordinances passed by the 16,000 cities and villages in 
the United States, the total of laws passed each year becomes impressive. 

But quantification of legislative output does not prove very much. As 
individuals we are affected only by the laws of the jurisdictions in which we 
happen to be, and not by all laws passed everywhere. Furthermore, most 
legislation merely amends existing legislation and hence does not set up 
brand-new fields of public control and service. Another large group of laws 
affects only a single industry, such as railroads, public utilities, or banking, 
and these generally have little direct bearing on the rights and duties of the 
general public. Statutes that are basically new, such as those creating the 
National Labor Relations Board, the Federal Deposit Insurance Corpora- 
tion, the Securities and Exchange Commission, and the Agricultural Adjust- 
ment Administration are a small part of the total— probably less than 5 per 
cent on the average— although they are the ones with which we are most 
familiar. 

Moreover, the major share of state legislation concerns the powers, duties, 
and organization of municipal, county, and local subdivisions, so that their 
effect on the individual is only indirect. At the city level most ordinances are 
amendatory rather than initiatory, because few cities can enter new fields of 
service or control before they secure additional enabling legislation from the 
state legislature. 

After these deductions are made from the total of laws passed, the re- 
mainder is a relatively small group of new enactments affecting us directly 
as citizens each year. Chiefly they have to do with taxes, traffic regulations, 
and regulations affecting our particular business or profession. Cumulatively, 
however, over the period of a man’s life they widen considerably the area in 
which we are regulated by legal enactments. 

An Anatomical Comparison 

Most legislative output is the work of the national legislature (Congress), 
48 state legislatures, some 3,000 county boards, and 16,000 city and village 
councils, although the county boards are not very important. In order to 
help in understanding how legislative bodies organize and operate, to show 
their points of comparison, and to provide a basis for recognizing their com- 
mon problems, the following comparative data are presented in tabular 
form. Although precise averages and reliable generalizations are difficult to 
secure because of the great variety of American government, the table pro- 
vides some clues with regard to customary practice, which you may correct 
by reference to the institutions of your own particular state and local legis- 
lative bodies. 
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COMPARATIVE DATA. LEGISLATIVE BODIES. ALL LEVELS 



Federal 

State 

City 

County 

Unicameral or 





bicameral 

Bicameral 

Bicameral'* 

Both, with uni- 
cameral trend 

Unicameral 

Size . . 

531 (435 in the 
House) 

157 (average) 

10 to 12 (esti- 
mated average) 

5 to 7* 

(typical) 

Electoral district 

Formal qualifica- 

■ o ■" al 

, i 

State legislative 
district 

Ward 

Town, town- 
ship, city, or 
district 

tions for member- 





ship . 

Required 

Required 

Rare 

Rare 

Sessions 

Annual 

Biennial*' 

Regular*^ 
(weekly, etc.) 

Regular*^ 
(monthly, etc.) 

Compensation. . . 

$15,000 per 
annum 

Average around 
$2,000-$2,500 
a yeai 

Nominal, if any 

Nominal, if any 

Committees . 

Elaborate and 
powerful 

Numerous and 
influential 

Important 

Relatively 

unimportant 

Source and 





authority 

Federal 

Constitution 

Federal and state 
constitutions 

j State legislatuie 
! and state 

1 constitution 

1 

State legislature 


" Nebraska has a unicameral >tate legislature. 

® Range in number trom 3 t<j 152. 
few are annual. 

** No adjournment sine die 

THE FUNCTIONS OF LEGISLATIVE BODIES 

The principal lunction ol the representative assembly is to soi t out jjropoM-tl 
policies, determine issues, and enact laws. In the legislature the official stamp 
ol approval is either withheld from or placed on policies sponsored by inter- 
est groups, political parties, geographical sections, and administrative 
departments acting as j^ressure groups. As has been noted, this process of 
decision making is the central task ol government, because it shapes our 
social future for good or ill and establishes the work load for the rest of 
government. The delibeiative activity, thercloie, should be made as effective 
as humanly possible. 

As the first requirement in the making of the law, legislative bodies must 
understand their representati\ e function. The agent has a moral respon- 
sibility to his principal. The legislature must be sensiti\e to public opinion 
and allow itself to be educated by public opinion. The people, in turn, have 
a right to expect education irom the legislature and, thiough the processes 
of debate and deliberation, an explanation ol the lactors entering into 
decisions on public policy. 

The function of responsible leadership is to piomote the public interest by 
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encouraging all legitimate interests equally. The demands of special interests 
on the legislature must be tested and, if need be, modified in the light of the 
larger interest. 

In order to arrive at wise public policies, complete data are needed. Hence 
the legislature must have regular and continuous access to reliable facts. In 
order to maintain the legislature’s own objectivity and independence, these 
facts must be ascertained and classified by its own employees and agencies. 

The internal organization of the legislature should be so arranged that 
the majority political party can actually be held accountable for adopting 
and rejecting policies in accordance with the platform on which it was 
elected. 

The test of legislation is not the number of laws passed but their social 
effect. Outmoded legislation should be wiped off the slate. Respect for law 
should be encouraged and maintained by keeping on the statute books only 
those laws that the government is prepared to enforce. 

The second major function of a legislative body, where the people rule, is 
surveillance of administrative performance in order to assure the voters that 
the original intention of the legislation is carried out and that financial and 
other accountabilities are enforced. Here again, some rules may be sug- 
gested for the exercise of legislative surveillance: 

The desirable relationship between the executive and the legislative estab- 
lishments is one of cooperation and accord accompanied by appropriate 
definitions and delimitations of responsibility. 

Under no circumstances should the legislature itself attempt to administer 
the law as well as to make it. This simply confuses responsibilities and 
handicaps the two main functions of the legislature by loading it with 
duties for which it lacks the organization, methods, and personnel. 

But it is appropriate and essential that the legislative body should exercise 
a general supervision over the executive in the operation of the law. Here a 
fine line must be drawn between the proper concerns of the legislature in its 
surveillance of the chief executive, and the supervisory responsibility of the 
executive whose unquestioned duty it is to see that the law is administered 
by the department heads accountable to him. 

Some political scientists hold that this line is so hard to draw that it should 
not even be attempted. They argue, therefore, that the legislature should not 
concern itself with administration at all except insofar as the chief executive 
renders reports on his trusteeship. But it seems that adoption of so sharp 
a cleavage might be a mistake in basic policy and undesirable on grounds of 
administrative efficiency. 

Legislative surveillance takes several forms, none of which necessarily inter- 
feres with the undivided authority of the executive in his own realm. There 
are regular reports to the legislature, the appearance of executive officials 
before the legislative body or its committees, improved budgetary and appro- 
priation procedures, effective methods of accounting control, and the regular 
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or occasional direct observation of work in progress by the members of 
legislative committees. 

An added reason for legislative surveillance is that unless the legislature 
is acquainted with the practical problems of administration, it cannot be ex- 
pected to legislate wisely. Furthermore, unless the laws are being satisfacto- 
rily carried out, bureaucracy will develop objectionable characteristics and 
citizens will come to be treated as subjects rather than as masters. This 
problem will be discussed more fully in a later chapter.^ 

THE COMMON PROBLEMS OF LEGISLATIVE ASSEMBLIES 

In recent decades representative assemblies everywhere have been on trial. 
Are there serious faults in their functions, or do we merely set our standards 
too high? Certainly we expect a great deal, because representative govern- 
ment demands more of government and of its citizens than any other form 
of rule. The universal tendency, therefore, is to ciiticize any failure to live 
up to common expectations. 

Criticism is a healthy attitude and one we should retain. But criticism 
without helpful collaboration may be carried too tar. As W'oodiow Wilson 
said— and as has been repeated heie— it is clear that legislatures, which 
originally were so high in the esteem of the American people, have gradu- 
ally lost ground over the past centiuy and a half. Evidence ot this is found 
in the increased activities of the voters themselves and in the growing influ- 
ence of the judicial and executive departments, particularly the latter. 

The explanation of this change of attitude is complex, but some of the 
factors can be isolated. Not only do we expect more of government than it 
can sometimes deliver— more than we did in 1789 or even twenty years ago, 
for that matter— but the technical decisions that legislatures are now called 
on to make stagger the imagination. It is not strange, therefore, that they 
should commit occasional errors. 

One factor is that government interferes with the life of the citizen more 
than formerly and hence arouses more enmity and outspoken criticism on 
the part of powerful individuals and groups. Virtually all of business and the 
professions is regulated, and the area of major regulation has been progres- 
sively extended to agriculture and labor, with the result that the base of 
opposition to interference also has been broadened. The legislature naturally 
bears the brunt of this reaction because it is the legislature that imposes the 
controls in the first place. 

Yet another factor in the demand that we improve the effectiveness 
of legislative assemblies is citizen interest in reform, stemming from a real- 
ization that the legislature should be the center of democratic control and 
aspiration, together with a desire to restore it to that position. In recent 
years this movement has grown considerably in extent and volume. It is a 
constructive approach. 

.1 Chapter 33 , “Holding .Uiministiation Accountable.” 
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What parts of the legislative process deserve our special attention? They 
are briefly enumerated here and analyzed and discussed in the chapters that 
follow: 

Legislatures must sharpen their objectives. They must make a job analysis 
of their functions, stressing what is of primary importance and discarding 
what can be delegated or eliminated. 

The complicated problems of today and tomorrow require improved 
methods of legislative fact finding, research, and bill drafting. 

The organization and internal procedures of legislatures must be tightened 
if they are to carry their heavier load successfully. 

Party responsibility in the legislative and executive departments in regard 
to the party program should be enhanced. 

Formal and informal relationships between the legislative and executive 
departments should be improved. 

Improving the qualifications, methods of selection, salaries, and the like, 
of both legislators and their staffs is a means of raising the quality of legis- 
lative assemblies. 

Our freedoms and opportunities are bound up in representative govern- 
ment. We must make it work well enough to avoid the trend toward 
minority control that inheres in complexity. 

QUESTIONS 

1. Do you agree with Woodrow Wilson that in a democratic government 
the legislature is, or should be, the center of political gravity? In the early 
years of our republic its position was more firm than it is today. Why the 
loss of prestige? 

2. What are the proper functions of a legislative assembly? 

3. Analyze the organization and composition of legislative bodies at the 
federal, state, county, and municipal levels. 

4. What is the annual output of legislation in the United States and how 
much of it is new as compared with amendatory legislation? 

5. What authority do Congress and the state legislatures have over the 
executive department? relative to the judicial department? 

6. What areas of legislative improvement deserve special attention and 
why? 
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STRENGTHENING LEGISLATIVE EFFECTIVENESS 


As an institution, the legislature is subject to the same rules ot ojjciaiing 
effectiveness that apply to business, schools, or the atlministiati\ e side of 
goveinment. In all these fields the importance of defining object i\es has been 
widely understood and applied, but legislatures }ui\e generally been the ex- 
ception. In part, at least, this is because legislati\e assemblies— as important 
as they are— have received less attention Ironi political scientists tliaii the 
administrative and judicial depaitments ol government. This has been 
particularly true of the last twentvfive years. Recently, however, a concerted 
effort has been started among political scientists to rectify the deficiency and 
to pay more attention to the study of legislatures. 

SHARPENING THE OBJECTIVES OF THE LEGISLATURE 

A first step in sharpening the objectives ot a legislative body is to understand 
that power cannot be effective if detailed obstructions are imposed on it. 
Equally important, however, is the fact that there must be a degree ot self- 
limitation in the exercise of power if legislatures are to do outstanding work. 

Institutional effectiveness requires that first things be put first, that non- 
essential activities be relinquished entirely or delegated elsewhere, and that 
deliberation and lawmaking be given the concerted attention they deserve. 
This principle is applicable to both Congress and the state legislatures, and 
also, in some degree, to county boards and municipal councils, where the 
scope (except in large cities) is more narrow but where the problem is 
generic. 

Congress 

It might be expected that with the imperative international and domestic 
policies to be determined toda\. Congress would strip itself of everything 
delegable and concentrate on what is most urgent. In many ways Congress 
does concentrate on its job. That it also carries around a good deal of excess 
baggage was the unanimous conclusion of the political scientists who drew 
up the report entitled The Reorganization of Cong) ess, and of the business, 
labor, and agricultural leaders who signed the National Planning Ass<)ci- 
ation's report, Stiengthening the Cong) ess— both published in llMo. It was 
jjartly as a result of these reports and the interest tngendtred by them that 
Congiess finally passed the Legislative Reorgani/ation Act of 194<). Although 
some of the major recommendations urged in these reports were not in- 
cluded in the legislation, and some of the provisions that were included 
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had not been fully implemented four years later, nevertheless substantial 
gains were made during that period, as will be shown in the course of these 
chapters. 

Why has Congress been so slow to unload some of its nonessential duties? 
Partly it is a matter of lethargy, tradition, and institutional psychology. 
Congress and the state legislatures are jealous of their authority, as anyone 
is inclined to be who feels he fs losing to others some of his former power. 
In consequence, they are loath to relinquish any portion of their authority. 
Furthermore, it is only human for one man to believe he can do something 
better than the next fellow can. 

Nevertheless, if Congress is to give first priority to lawmaking, institu- 
tional resistances must be further overcome and some Congressional func- 
tions must be dispensed with or delegated elsewhere. Private hill legislation, 
for example, still takes too much of the legislature's time. The Legislative 
Reorganization Act of 1946 stipulated that four types of private bills, in- 
cluding pension bills, tort claims bills, bridge bills, and bills for the cor- 
rection of military and naval records, should be banned from Congress and 
those matters handled in the executive departments, but other types of 
private claims bills as well as private immigration bills may still be received. 
These remain a heavy burden. The country cannot afford a system in which 
the interests of one person, as in a claims case, are dealt with by the sover- 
eign assembly as a whole. And yet this is what Congress and the state legisla- 
tures do. 

Why not, therefore, adopt the provisional order procedure used by the 
British House of Commons? A provisional order is an administrative finding, 
issued after a hearing before the appropriate department, in which the 
cabinet official or his subordinate authorizes a certain action that has been 
applied for; the tentative order is then allowed to lie before the legislature, 
where it may be disallowed or revised in accordance with legislative instruc- 
tions: but in case it is not acted on, it automatically becomes law. In practice 
such an order is rarely disturbed. In Great Britain it is subsequently in- 
cluded in an omnibus statute called a Provisional Orders Confirmation Bill. 

Congress has already authorized a similar procedure in some instances, 
but it should be greatly extended. Under the provisions of Article II of the 
immigration act of 1940, for example, the attorney general may investigate 
the cases of aliens who have entered the country “without inspection," and 
in the event that separation from their families would create hardships and 
if they are otherwise of good moral character and would make good citizens, 
he may submit their names to Congress within ten days of the opening of 
the session. If no adverse action is taken by Congress, those on the list may 
remain in the country, have their status legalized, and be eligible for natu- 
ralization. This efficient, timesaving procedure does not detract from the 
final authority of Congress; it is merely an application of the principle of 
division of labor and could be more widely used. 
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Another desirable delegation would be to permit the population of the 
District of Columbia to exercise the franchise, at least in local elections, and 
to govern itself. There has been a militant movement for this reform in 
Washington for many years. The Congressional committee responsible for 
the government of the District of Columbia does the work of a city council 
and a mayor combined. It has its hands full at all times, and members ol 
Congress shy away from the thankless task when they can. The appointi\e 
commissioners who administer the city, under the aegis of C'ohuilss, find 
their wnrk harder than it would be if the> constituted an elective city 
council. But the District of Columbia is technicallv a territory, and Congress 
is seemingly fearful of enfranchising the thousands of employees who work 
for the government. The result is a stalemate that satisfies no one and adds 
greatly to the burdens of Congress. 

Another means of saving time is the elimination of the filibuster and other 
time-consuming obstructions in Congressional procedure. The House of 
Representatives has already done this; the Senate has not. A filibuster is 
long-continued speechmaking by a member or members of the legislative 
assembly, deliberately intended to compel the majority to abandon a particu- 
lar part of its legislative program. It is of fairly frequent occurrence in the 
Senate, where the rules, although recently altered, make closure (shutting 
off debate and bringing the matter to a vote) extremely difficult. 

This issue goes to the heart of representative government: shall majority 
rule and responsible government prevail? If so, willful obstructionism has 
no proper place in a legislative assembly. Experience abroad and in the 
state legislatures indicates that debate can be limited without undesirable 
results. The Senate could safeguard freedom of debate and the expression 
of minority opinion without continuing the undemocratic filibuster. 

State Legislatures 

The need of clarifying the functions of legislatuus is now'here more neces- 
sary than at the state level. Although during the early 1940’s an effort was 
made to renovate the legislature in twenty-eight states, this w^as but a 
beginning.^ Many of the issues and a considerable proportion of the pro- 
posed reforms are similar to or identical with those that affect Congress. In 
recent years, attention has been given to reapportionment, unicameralism, 
annual sessions, surveillance of the executive, budge tai^ reform, the legis- 
lative council, research facilities, staffing requirements, the regulation of 
lobbying, simplification of the committee system, the scheduling of work, 
and the compensation and emoluments of legislators and their legislative 
employees.- 

1 Sec John A. Peikins, “State Lei»ii»lati\e Reotgani/ation,“ Ameiican Political Siitnuc 
Review, XI (June, 19 16), 510-521. 

-The most convenient sur\e\s aie those of John .V. Peikins, lefened to in the picceding 
note, and Lvnton K. Caldwell, “Stieni*thening State Legislatines,” American Polititai 
Science Reinew, XLI <Apnl, 1947L 281-289, 
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In all this range of problems, perhaps none has caused more difficulty or 
has bulked larger in over-all importance than the question of state legis- 
lative reapportionment. Failure of state legislatures to make themselves 
truly representative by periodic reapportionment has been one of the main 
charges leveled at many of them. This omission is said to be responsible in 
no small part for failure to unify multitudinous and costly jurisdictions, to 
modernize local administration, and to check the growth of federal en- 
croachment and domination. The reapportionment issue has recently come 
to a head in a number of states— New York, Illinois, Michigan, California, 
New Hampshire, Pennsylvania, Florida, and New Mexico, for example— 
but in none was the attempted solution of the problem more interesting, or 
possibly more constructive, than in the case of Missouri. Here, under a new 
state constitution, the cities, and particularly the metropolitan region of 
St. Louis, are assured a greater representation than in the past. Redis- 
tricting of the state for the election of senators, which had not taken place 
for forty-three years, is now required periodically, following each decennial 
census. The procedure, as provided for in the constitution, requires the 
governor to appoint a commission of ten members, chosen equally from two 
lists oi names submitted by the state committees of the two major political 
parties. Then, if the commission fails to redistrict the state within six 
months after its appointment, it is discharged, senators are elected from the 
state at large, and a new commission is appointed. Reapportionment of 
representatives among the counties, not carried out since 1921, is now also 
on a periodic basis (following each decennial census), and is the respon- 
sibility of the secretary of state, who. proceeds according to a constitutional 
formula.^ Students of state legislatures seem to agree that what is generally 
needed is a ‘heal” transformation of legislative organization and effective- 
ness, because otherwise the states cannot hold their own against the growth 
of federal influence. 

The original theory of the American system, as we know, was that all 
powers not granted by the Constitution to the federal government should 
inhere in the state legislatures or in the people themselves. This was sup- 
posed to mean that the state legislatures should enjoy virtually unlimited 
powers except as specifically circumscribed by the federal Constitution. But 
two factors have changed this: first, as has been noted, federal power has 
steadily encroached on state power; and second, the voters of most of the 
states have added numerous and important restrictions on the authority of 
the state legislatures. Thus there has been a constriction at both ends. 

The result, in many cases, is seriously to frustrate and embarrass the state 
legislature. The New England states, by and large, are the exceptions. The 
most pronounced legislative restriction is in the newer states of the West, 
but elsewhele throughout the country the trend has also been evident. 

The state legislatures have been circumscribed chiefly through the restric- 

3 Perkins, op. ciL, p. 512 . 
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tions added to the state constitutions, generally because of past mistakes or 
excesses on the part of the legislatures that ha\c caused the voters to rise up 
and limit the financial and legislative powers ot their representatives. The 
worst of it is that many of these limitations have long since outlived their 
usefulness-assuming that they were justified in the first place— and yet, like 
a Rock of Gibraltar, they are firmly imbedded in the state constitutions. In 
consequence, the state legislatures are olten prevented from undertaking 
socially usclul and needed progtams, so that the federal gov eminent assumes 
the function. Thus the states lose ground to W'ashington and incur the dis- 
pleasure of the voters, who are olten not aware ot the limitations that j^ast 
generations have imposed. 

These frustrating restrictions are of several tvpes: 

Limits of indebtedness. Specific debt limitations, placing an upper limit 
on the total amount that mav be bon owed or loaned on the state’s credit, 
have been embodied in mam state constitutions. I'he original purpose was 
to avoid extravagance, but today such a limitation may work a real luudship. 
The financial re(|uiicin< nu of modern government are vastly greater than 
they were, and serious depressions make boi rowing urgently necessary. When 
the state legislatures are impotent, the federal government is natuialh called 
on lor help. 

Appropriation limitations. In most states the legislature has a free hand 
in making appropriations, but in four at least (including New York), con- 
stitutional limitations have been adopted. Moreover, in all except nine 
states, the governor has been given an item veto— that is, he may veto or 
reduce separate items in appropriation bills. 

The item veto is for the purpose oi discouraging unnecessary or extrav- 
agant items of expenditure that have been added to bills by logrolling or 
pork-barrel methods. It may also be a means whereby the governor elimi- 
nates riders— that is, legislative clauses appended to financial measures in 
the hope of avoiding an executive veto that would jeopardize necessary 
funds. However, limitations of both kinds, constitutional and self-imposed, 
sometimes have the unfortunate effect of w'eakening the power and respon- 
sibility of the legislature. 

Prohibition against special legislation. This limitation has been dealt with 
in an earlier chapter in connection wdth the granting of charters to muni- 
cipalities. It applies also to class legislation, such as assistance to business 
corporations. Here, however, the prohibitions have been largely ineffectual 
because w^ays of getting around them have been devised. 

Limitations on power over subordinate governments. An important type 
of limitation concerns the legislature’s authority over local governments. 
For example, the state constitution may be rigid with regard to the num- 
ber, method of selection, duties, and powers oi certain state and county 
officers, and the fixing of salaries and terms ot office. Such constitutional 
provisions are a heavy weight on governmental efficiency, especially when the 
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need for particular state or county officers has disappeared. They tie the 
hands of die legislature, make it necessary to amend the constitution when 
population and problems fluctuate, reduce the authority and responsibility 
of legislatures, and eventually kill the spirit of governmental reform. 

Such limitations on the freedom of the state legislatures violate a rule of 
institutional life that has universal application: Institutions are dynamic; 
when times change, organization and methods must also change, else social 
lag and disequilibrium will result. The provisions of state constitutions con- 
cerning internal organization and efficiency^ therefore, should be kept 
general and elastic. Detailed administrative and procedural provisions are 
better handled by legislation. 

The seriousness of this problem can be appreciated when it is remembered 
that the legislature not only enacts the laws for the state, but is also the 
dynamo powering all the cities, counties, and local subdivisions within the 
state. Failure at the source handicaps governments all along the line. When 
Albany is ineffectual. New York City is bound to feel it. When Springfield 
lacks power, Chicago must suffer. 

Implied or Resulting Limitations 

Are state legislatures sinking into a status where, like municipal councils, 
they enjoy only those powers strictly delegated to them? What of the wide 
powers retained by them as a result of the wording of the federal Consti- 
tution? 

Ernst Freund, Walter F. Dodd, and others have warned us of the weaken- 
ing of state governments if the tendency of the past hundred years is not 
reversed. Indeed, our national and state governments seem to have traded 
roles. The original limitations were on Congress. But restrictions placed in 
state constitutions, together with narrow interpretations by the courts, have 
perverted the original intent. We now have a doctrine of implied or resulting 
limitations on, rather than powers of, state legislatures. At the same time, 
since AlcCulloch v, Maryland, Congress has exercised implied or resulting 
powers in addition to those specifically granted by the Constitution. An 
example will show how the states are affected by these limitations. The 1875 
constitution of Nebraska provided that the state legislature might establish 
reform schools “for children under sixteen years of age.” Experience soon 
indicated the need of increasing the age limit. But the courts were literal— 
and properly so, no doubt— holding that the legislature could not establish 
separate reform schools for those over sixteen since, by inference, this power 
was not specifically provided. Nebraska thereafter had no recourse save to 
amend her constitution in order to raise the age to eighteen. 

One effect of the various limitations in our state constitutions, of course, 
is to confuse the issue so far as the objectives of the state legislatures are con- 
cerned. It is no longer a question of what ought to be the function of the 



STRENGTHENING LEGISLATIVE EFFECTIVENESS 323 

legislature, but rather a problem ot what functions the legislature may per- 
form and how far it may go in any direction. The elimination of outworn 
constitutional limitations on the powers of the state legislatures, therefore, 
would do much to improve the effectiveness of the legislatures at a time 
when the complexities of our age demand a sharpening of objectives and tlie 
freedom to concentrate on essentials. 

Local Legislative Bodies 

It ’ivould be a mistake to regard local legislative bodies as at the bottom of 
the legislative pyramid in order of importance. The fact is, of course, that in 
our largest cities— such as New York, Chicago, or San Francisco— the ordi- 
nances passed by municipal councils and the matters of community life they 
regulate exceed in weight the enactments of our smaller state legislatures b\ 
a considerable margin because more people are affected, more money is 
spent, and more complicated equipment and control are needed. Indeed, 
the problems of the legislative bodies in our larger American cities are very 
similar to those of the larger state legislatures and Congress. ConsequentH , 
the foregoing analyses apply in large part to the municipal councils of the 
larger cities. Metropolitan city councils, lor example, also sutler from limita- 
tions on their authority. And, like Congiess, on the other hand, they detiact 
from their own effectiveness by assuming functions that could be better 
delegated to others. 

In the cities, too, there is a need lor a clarification of objectives in the 
legislative branch. At this level a principal confusion arises from the fact 
that in many cities the council attempts to exercise wide administrative 
authorit). Here the dividing line between policy and execution is neither 
clear nor respected, especially in the weak-ma\or type of mayor-council 
government, where the mayor is more a figurehead than a general manager 
of the municipality. It is less true of the strong-mayor type or the city- 
manager type, where administration is under a stronger executive. 

Nevertheless, whatever the plan of city government, the committees of the 
council arc in almost continuous session and themselves discharge much ad- 
ministrative business. At the city hall in nearly any large city the principal 
committees of the council are in session almost every night. I’he weak-ma}or 
type of municipal government, especially, is inclined to be government by 
committee. The strong-mayor tvpe and the city-manager type, by contiast, 
are government by single-headed departments, with a mayor or city manager 
at the executive top. I'he commission tvpe is different from both of these. 
Here, as previously noted, there is a complete merger of policy-making and 
policy-executing authority. 

Size is the principal determinant of the requirements of local governments. 
In our largest cities, municipal councils need three things especially: ample 
authority, primaiy^ emphasis on ordinance making and secoiulai-\ attention 
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to administrative surveillance, and a proper division of labor between the 
making and execution of the law, with the council making it and the chief 
executive administering it. 

In cities, villages, towns, and the township, where populations are smaller 
and governmental problems simpler, clarity of definition is not so important 
as in larger jurisdictions. In the smaller units the mayor is usually a member 
of the council and has no more actual authority than his colleagues. Some- 
times he is elected, sometimes he is appointed horn the council membership. 
The business to be handled demands less in the way of technical qualifica- 
tions. There is a flexible dividing line between policy and execution. 
Informality is the keynote, and since everybody knows everybody else, 
government is based on friendship and public opinion, not on formal rules 
and procedures. In the administration of the public business everyone does 
his part, and in very small units there is no formally recognized chief execu- 
tive. A few^ salaried employees are engaged for the maintenance of public 
utilities, roads, schools, and so on. As a rule the system works well. 

The failure to define objectives, organization, and the division between 
policy and execution in large cities and counties is a remnant of a period 
when life in these units was more simple. Social lag, therefore, is a basic 
reason why large state and city legislatures have not adjusted to new re- 
quirements and conditions. Legislatures, like government generally, must 
become self-conscious, must formalize, sharpen their objectives, and follow 
the rules applicable to large institutions everywhere if they are to deal effec- 
tively with social complexity, 

LEGISLATURES NEED MORE EXPERT HELP 

Once the legislature has clearly defined its objectives, the next essential step 
is to provide the staflE with whiqh to improve the lawmaking function. For 
some reason, most legislative bodies fail in this respect. They appropriate 
millions and even billions of dollars to the executive and judicial branches 
of the government, but virtually starve themselves. The businessmen, labor 
leaders, and agricultmal executives who in 1945 signed Strengthening the 
Congress^ were truly alarmed at the parsimony of Congress with regard to 
its own financial needs. They found that in 1940, for example, Congress 
spent only one seventh of 1 per cent of the federal budget on itself, and that 
the expert staff assisting Congress was small and underpaid. 

It seemed clear to these investigators that much more staff assistance, and 
of a higher degree of skill and experience, was urgently needed if the law- 
making function of the nation was to be appropriately fulfilled. Their report 
did not mince words: the annual expenditures on Congress are so “infinitesi- 
mal/' it said, “that no sound recommendation for strengthening Congress 
should be rejected because of cost considerations." A similar injunction 
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would apply to almost every state legislatuie in the country and to man\ 
municipal councils as well. 

Bill drafting agencies attached to Congress and most ol the state legis- 
latures provide expert help in Iraming legislation, but e\en so the iiiachinen 
is olten inadequate. In this complex day, few legislatois possess the knowl- 
edge required for such work, and even lewer ha\e the time. The technical 
requirements of the legislative body itsell, as well as those of the courts 
where statutes must ultimately be interpreted il questioned, require pains- 
taking attention to the language of the law. The Legislative Reorganization 
Act of 1946 increased the staff of Congress’s Office of Legislative C^ounsel by 
one third; among some of the states there is also a tiend to strengthen this 
aspect of their legislative activities. In the cities, ordinance dialling is usu- 
ally the responsibility of the city attorney’s office, with the assistance of 
municipal research and reference bureaus. In addition, Ca)ngress, most of 
the state legislatures, and a large numbei of the principal cities have estab- 
lished legislative leference bureaus to assist lawinakeis in their work, but, 
again, more is needed. Most of these agencies are publicly financed and have 
a direct relation to the go\ eminent, although not necessarily to the legis- 
lature alone. In Congress, fifteen new senior sjncialisls in as many subject 
matter fields and eight lesearch assistants were added to the Legislative 
Reference Service after the reorganization oi 194(). W'ork with these 
services presents distinct and iiiteiesting career opportunities. 

Knowledge is power. It the legislature had more knowledge, it could in- 
crease its own power and effectiveness. At piesent it must often rely too much 
on outside sources ol information. I'he executive depaitments, for example, 
employ many experts and have access to a great deal of information, but 
their objectivity is occasionally open to c[uestion, for they have their own 
axes to grind, they may be ambitious lor power, and they may not present 
all sides equally. Lobbies, too, employ expert help and have many sources of 
information, but they are naturally biased and eager to put the best light 
on the facts that favor their programs. The same criticism may be leveled 
against press, radio, and television, which, in addition, deal primarily in 
spot news and editorial comment rather than in basic lesearch; hence their 
value to the legislator is accordingly limited. 

Theie is no escape from the fact, therefore, that legislatures must have 
their own access to information through theii own staff experts. If the func- 
tion of a legislature is to discover the larger public interest and translate it 
into laws regulating human conduct, independent research is the indis- 
pensable basis for such action. 

How is this research assistance tied in with the legislatuie, or how should 
it be? There are several ways. The existing legislative reference services and 
the staffs of Congressional committees have been expanded and improved. 
The staffs of outstanding research centers should also be encouraged to help. 
The office staffs of individual representatives could be made more useful to 
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the legislators and hence to the public by the addition of personnel trained 
in research techniques in the same manner that administrative assistants 
have been added to the stalls of senators in accordance with the 1946 tederal 
legislation. 

Only with sufficient knowledge may we expect intelligent deliberation 
and decision making in our legislative assemblies. All the rest of government 
is only as effective as the legislature, lor our lives today are controlled by 
legislative statesmanship or the lack of it. 

THE SIZE OF LEGISLATURES 

Large size creates a number of major problems that detract from the effec- 
tiveness of legislative assemblies at all levels of government. Common experi- 
ence shows that when the size of a group is increased, certain consequences 
seem inevitable. Where in a small gathering people discuss the questions 
before them and arrive at understandings through simple cooperation, 
in larger meetings they tend to make speeches, and find it more necessary to 
observe formalized rules and organization. In the larger group also, there is 
the greater likelihood of factional cliques, strong leaders more easily assert 
themselves, and the leader-follower relationship becomes more pronounced 
than in smaller assemblies. And finally, with increased size the problems of 
planning and of coordinating the several parts of the group become more 
difficult. 

In a large assembly, centrifugal forces must constantly be resisted. It is 
harder to keep the group together. Complex problems must be reduced to 
simple terms or the group loses its sense of direction and even its sense of 
reality. When to these factors are added the demands on legislatures that the 
complexities of an atomic age create, the importance of the problems dis- 
cussed here becomes more evident. 

Congi'ess is the largest of all American legislative bodies. The fact that it 
includes 435 members in the House alone helps to explain a lot of difficulties, 
including the low attendance during speech making, circumscribed debate, 
the prominence of rules, the felt but frequently unrealized need for party 
leadership, and the feeling of the individual congressman that he is a small 
fish in a big pond. These and other factors are partly the result of size. And 
yet Congress is smaller than the English House of Commons or the French 
Chamber of Deputies. 

Congressional Reapportionment 

Would Congress not be a more effective instrument of the popular will if 
it were smaller? The Constitution does not fix its membership at any particu- 
lar figure. The states were merely given provisional quotas at the outset and 
thereafter representatives were to be apportioned among them ‘^according to 
their numbers."' 

..Article I of the Constitution lays down the following additional rules: 
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(1) each state shall have at least one representative; (2) the number of repre- 
sentatives shall not exceed 1 for every 30,000 of the population; (3) the 
enumeration used as the basis of reapportionment shall be made within 
every subsequent term of ten years, in such manner as they [that is. Congress] 
shall by law direct/' 

The present figure of 435 members of the House of Representatives was 
established on the basis of the census of 1910. There have been three censuses 
since then, but Congress has not seen fit to increase the size of the House. 
What meaning attaches to the words, ‘‘in such manner as they shall by law 
direct"? Apparently reapportionment was considered mandatory at least 
until 1910, because reapportionment was ordered each decade up to that 
time. With an exception that occurred in 1842, the number of representa- 
tives was always increased. The constant growth in numbers finally became 
a matter of concern. This is interesting because a criticism of the original 
Constitution was that the size of the House was too small, and one of the 
best papers in The Federalist (No. 57) was written in defense thereof. It is 
now almost unanimously agreed among the experts that the House of Rep- 
resentatives has become too large. Thus do institutional problems alter as 
society changes. 

Congress did not alter the total of 435 members of the House in 1920 
because it would have meant reducing the representation of 1 1 states or in- 
creasing the membership of the House beyond 435. It was unwilling to do 
either. Nine years went by without action. In 1929 Congress finally passed 
the legislation relating to reapportionment which forms the basis of our 
present policy. The President was authorized to submit a statement to Con- 
gress, based on decennial census figures, that would provide the framework 
for altering the representation of the states either upward or downward as 
required. Congress has twice acted under this authority, in 1932 following 
the 1930 census and in 1941 following that of 1940. On the first occasion, 
11 states gained from 1 to 9 seats, while 21 lost from 1 to 3 seats in the House. 
In 1941, 7 states gained 1 each and California 3, while 10 states lost a total 
of 10 seats. The 1950 census showed changes in population that resulted 
in the loss of 6 Congressional representatives to the Southern states, with a 
possible future effect on civil rights and states' rights legislation; a com- 
bined loss of 5 representatives to New York and Pennsylvania, which might 
affect the urban-rural cleavage in Congress either way; and a gain of 11 
representatives to states in the West, indicating a stronger support for all 
types of social security programs in the future. With such marked shifts 
in population as these. Congress may again resort to the expedient of en- 
larging the House of Representatives. 

District Ticket and General Ticket 

There are two general methods of geographical representation according 
to which the members of legislatures are selected: the district system and the 
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general ticket. The district method is traditional in the United States and is 
strongest in the case of Congress and the state legislatures. 

The district ticket emphasizes sectionalism and local geography. The po- 
litical unit is divided into districts, each entitled to one representative. This 
intensifies special interests and sectional considerations. But worst of all, it 
inevitably creates large legislatures. It also encourages gerrymandering— the 
device by which a political party in the state legislature may spread its 
majorities in electoral areas over as many newly lormed districts as possible. 
But a gradual modification of the district system may be seen in the general 
ticket system, which elects members at laige to represent an entire aiea such 
as a state or a city. Even at the national level the armor of the district sys- 
tem has been punctured to some extent because the election of congressmen 
at large is directly counter to the parochial assumj>tions ol the district 
procedure. 

The strength of the general ticket system is found in the lower echelons 
rather than in the higher ranks of state and nation, and is the method used 
in a growing number of cities, counties, and townships. The general ticket 
emphasizes issues and personal qualifications lather than geograph\. It will 
be referred to later in the discussion of politics as a career in the United 
States.*"’ The candidate’s ability to stand lor office wherever he and his politi- 
cal part} think best largely explains why the British have succeeded in 
placing politics among the highest careers in their nation. In many cities 
in this country, the general ticket s}stem has attracted into politics prom- 
inent business and professional leaders who otherwise would not have 
entered the field. 

There is, of course, a place in government lor both the district and the 
general ticket— the former to assure geographical representation and account- 
ability to the constituents of a particular area, the latter to emphasize out- 
standing personal qualifications and ability to see issues in proper perspec- 
tive. There is no reason why they cannot operate side by side. In that case, 
we could use the district system for all sections, but increase the number 
of at-large positions for which the whole area votes, and reduce the size of 
legislative bodies where necessary. Such a program w’^ould help the cause of 
good government. 

The Size of State and Local Legislative Bodies 

The problems attending size are by no means confined to Congress. Man\ 
of our state legislatures arc also large enough to be so cumbersome that they 
are hampered by problems of poor attendance, limited debate, and undue 
prominence of rules. 

Lower houses in the state legislatures average 120 members, the largest 
lower houses being found in New England, where representation is on the 
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basis of townships (or towns, as they are called). For example, the lower 
house in New Hampshire consists of 423 members, in Connecticut the mem- 
bership is 272, and in Vermont 246. In these states the average number of 
persons represented by each member of the chamber is in the neighborhood 
of 1,000. 

With regard to the state legislatures, however, the problem is somewhat 
special. Outside New England, size is not too great except, again, in par- 
ticular instances. But in New England, where the size of the lower house 
is certainly a handicap, there is no remedy that can be applied because of the 
fact that representation is on the basis of towns. Given the independent spirit 
and attitude and the local autonomy of the towns, it is inconceivable that 
consent to a changed basis of representation would ever be secured. 

With regard to the counties, Wayne County, Michigan— in which Detroit 
is located— enjoys the doubtful distinction of having the largest board of 
county commissioners in the country, with 152 members. But this is unusual. 
In general, the typical county board consists of from 5 to 7 members. In this 
area, therefore, size is not generally a complication. 

In the cities there is a great variety of practice. Chicago, with a single 
chamber, has a municipal council of 50 members, the highest of the larger 
cities. But Providence, Rhode Island, tops this figure with a bicameral 
council of 52 members. The average size of city councils, however, is con- 
siderably lower than this, so that size is a less complicating factor here, also, 
than at the state and national levels. 

General Considerations Applicable to Large Memberships 

The factors that make large representative assemblies seem undesirable 
from the standpoint of democratic effectiveness have been suggested here. A 
smaller group is likely to emphasize broad questions of legislation and over- 
all policy to a greater extent than a larger assembly based on sectional or local 
interests. Each member of the smaller group carries a greater responsibility 
and has a better opportunity to make his influence felt. In consequence, the 
spotlight of public accountability falls more brightly on the individual and 
he is more likely to do honest and conscientious work. 

But on the other side is the fact that a larger membership means wider 
representation, and wider representation means more democracy. On the sur- 
face, there is much to commend this argument, but we should not be content 
with a superficial view. About representation we need to ask this question: 
Does a larger membership necessarily represent a larger number of points of 
view, or merely a larger number of geographical units? Our district system 
emphasizes geogi'aphy. If proportional representation were more wide- 
spread, the situation would be different. Another point is even more im- 
portant: a more accurate representation has no value unless the legislative 
process results in effective institutional procedures and the enactment of 
responsible programs in the public interest. A legislature that is too large is 



STRENGTHENING LEGISLATIVE EFFECTIVENESS 33 I 

ineffectual. It is neithei democratic nor internally efficient because the very 
numbers result in power concentrated in the hands of the few. 

On balance, therefore, the arguments favor reduction in membership in 
the House of Representatives, in some of our state legislatures, in a few of 
our county boards, and in several of our cit\ councils. A better system of 
representation is necessary to improved legislative effectiveness. 

HOW MANY CHAMBERS IN A LEGISLATURE? 

One of the most interesting questions of organization in the field of govern- 
ment is w^hether or not the legislative body shall have a single or a dual 
chamber. It is hard to imagine a question of this kind arising in business. 
No one would consider two boards of directors. One is enough— some busi- 
ness executives would say too much. Is government so different? Apparently 
it is. 

In the United States our idea of bicameralism stemmed originally from 
British practice. Then, too, in the early period the upper house of the 
colonial legislatures was regarded as sympathetic to the governor, and the 
lower house to the colonists, which was another reason that bicameralism 
seemed like a natural development. But the practice was by no means unan- 
imous. Two of the original thirteen states— Georgia and Pennsylvania- 
adopted unicameralism. Vermont, the fourteenth state, also incorporated 
unicameralism into her frame of government. But all three, imitating the 
federal example, eventually gave it up in favor of two houses. 

House and Senate 

Bicameralism was specified for Congress in the federal Constitution be- 
cause of the demand of the smaller states that they receive equal representa- 
tion in at least one chamber. The provision which gives each state tivo 
senators, irrespective of its size, cannot be changed e\en by constitutional 
amendment without the state's consent. The states are equal in constitu- 
tional law if not in resources oi population. 

Moreover, there were some leaders in the early days of our republic who 
looked on the Senate as a check on what they feared might be the radical 
tendencies of the House of Repiesentatives. The Senate was also to be an 
“administrative'' chamber. Two impoitant, distinctne powers, therefore, 
ivere given the Senate, botli i elating to the executive authority: the con- 
firmation of certain presidential appointments, and approval of treaties 
negotiated by the United States. On the other hand, as a result of English ex- 
perience, the House of R«. p. .nv was accorded a distinctive powder of 

its own in the authority to initiate tax measures. 

The functions of the Senate did not work out as originally intended. Our 
first President, George Washington, attempted to use the Senate as a con- 
sultative body in matters pertaining to the executive department, but soon 
decided it was not worth the attempt. After forty-eight states had been ad- 
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mitted to the Union the Senate became so large that it was ill equipped for 
such a purpose, being larger at this time than the House of Representatives 
as oiiginally constituted. 

In many ways the Senate has become the more influential of the two houses 
of Congress. Its members have six- instead of two-year terms. The actions of 
1 out of 96 senators are more likely to stand out than the actions of 1 out of 
435 representatives. The Senate's powers to approve treaties and appoint- 
ments in the executive branch have enormous significance— especially the 
treaty power, which is at the core of our international relations as a world 
power. And as for the power of the House in the field of taxation, this has 
been whittled down in practice because the Senate may amend and hence 
must be satisfied before a money bill becomes law. 

In important respects, therefore, the popular assembly has come to have 
more influence in Great Britain than the lower house has in the United 
States. Moreover, as Lindsay Rogers has pointed out in The American 
Sefiate, the nation's solons have greater freedom of debate and hence the 
public is influenced more by what is said in the Senate than in the more 
strictly regulated lower chamber. Thus does practice confound the original 
expectations of social planners. 

Bicameralism and the State Governments 

Bicameralism is a much more live issue in the states than in Congress. The 
Lfnited States Senate is deeply entrenched in the Constitution and in people's 
affections. Even today, when the fear that the larger states might abuse the 
rights of smaller states is more theoretical than real, it is hard to imagine 
any state giving up its equal representation in the Senate without a last- 
ditch struggle. If the House of Representatives is to gain more power and 
influence, therefore, the change must be brought about by constitutional 
amendment and by the adoption of internal improvements in the organiza- 
tion and procedures of the House itself designed to increase its institutional 
effectiveness. 

In the states the situation is different. Every state except Nebraska has a 
bicameral legislature, but in practice there might just as well be a unicameral 
body. Both houses are elective, both discharge substantially similar powers, 
both represent the voters of the same area. The only differences are with 
regard to minor questions of qualification and length of term. It is held by 
some observers that two houses at least provide a check on each other. If 
so, this is the only argument that can be advanced in favor of bicameralism 
in the state legislatures. 

Nebraska, which has had a unicameral legislature since 1936, also enjoys 
the distinction of being the smallest state legislature in the country. There 
is general opinion that the move was in the right direction. One of Ameri- 
ca’s leading statesmen of recent generations, the late Senator George W. 
Norris, who helped sponsor unicameralism for his home state, said that 
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Nebraska’s experience “demonstrated beyond the possibility ol a doubt the 
great superiority oi the one-house legislature . . and that its record was 
“far superior to the record made by any previous legislature in the histor\ 
of Nebraska/’ 

It would be surprising if other states, particidarly the smaller ones, did 
not follow Nebraska’s unicameral example; in tact, in 1937, amendments 
providing for a unicameral system were introduced in twenty- two states, 
although only in Missouri did the measure come close to adoption. The 
cities, 'which once also imitated the federal pattern of two chambers, have 
swung over heavily to the unicameral design. State legislatures are more 
nearly analogous to the councils of the large cities than to Congress, and in 
some cases their responsibilities are not nearly so great as those of the cities. 
The s'v\’ing to unicameralism in the states, therefore, w’ould be am})h 
justified. 

What stands in the way of a change to unicameralism? The principal fac- 
tor is the city-country competition found in many states. In the state legisla- 
tures, the low^er chamber is the stronghold of rural interests because the 
election districts are smaller and moie numerous: moreover, more of them 
are wholly rural than is the case with the upper chamber. For the upper 
chamber, the election districts are large, usually containing an urban center 
from wdiich the candidate is most generalh chosen. As it works out, there- 
fore, the upper house is geneially more representative of the cities than of 
the rural areas, which are also included in the election district. Wheie this 
division is found, the moie numerous representatives of the smaller ruial 
areas show the same stubborn determination to hold onto their power that 
they exhibit at the appearance of the question of reapportionment in Con- 
gress. The resulting stalemate will take time to resolve. In some states, as in 
Illinois, it might even lesult in the continuance of bicameralism long after 
a majority of the population seeks unicameralism. In addition, the mem- 
bers of the second chamber will doubtless resist the elimination ol their 
house because to them it means office, influence, and prestige. 

The final argument— that a second chamber is needed as a check on the 
hasty or ill-advised action of the first— takes us to the heart of democratic 
theory. Can the majority and its representatives be trusted, or must they 
be held in leash? The federal Constitution already checks the state legis- 
latures. So do the courts. Public opinion is another restraining influence. A 
mistake made by a legislature can be corrected at the next session. It is 
doubtful, therefore, whether this atgument possesses the efficacy once 
claimed for it. Indeed, there is probably more tuith to the contention that 
bicameralism divides responsibility and hence dilutes and may even destroy 
it. When the two houses disagree and the matter goes to a conference com- 
mittee, for example, what happens there is usually beyond public scrutiny 
and control. Party responsibility is weakened, as is the accountability of the 
individual legislator to his constituents. Manv deals and shady transactions, 
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both of commission, and omission, must be laid to the account of authority 
divided between two legislative chambers with powers not essentially 
different. 

Bicameralism is largely a carry-over of an attitude that no longer exists. 
Government a hundred years ago was considered a necessary evil, and hence 
something to be checked and circumscribed. As complexity increases and 
positive action becomes more necessary, the accent has shifted from laissez 
faire to power combined with responsibility. Unicameralism meets the new 
requirement more nearly than the divided authority of bicameralism. 

Unicameralism in the Cities 

In city government, bicameralism has rapidly lost its popularity until 
today it is relatively rare, being found in only a fraction of the municipali- 
ties, where it is still losing ground. There seems to have been no real reason 
for the adoption of municipal bicameralism in the first place; it was almost 
entirely a matter of imitating federal and state tendencies. Beginning early 
in the nineteenth century, two-chambered municipal councils were almost 
universal, but toward the end of the same century the movement toward 
municipal reform included an insistence on a single, smaller council. Ac- 
countability to the public was the principal factor; expense w^as another. 
In addition, people preferred that the council work in the open. If efficient 
government was not forthcoming they wanted to know whom to hold re- 
sponsible. 

Today, municipal councils of three, five, and seven members are typical of 
the better-managed commission and city-manager cities. The analogy 
between municipal government and the business corporation has been not 
only recognized but acted on. 


SUMMARY 

Questions of organization in government are bound to lead to a considera- 
tion of details, which occasionally seem trivial compared to the human 
beings and the issues they affect. This is a natural reaction. It is people and 
their interest that ultimately count and that should at all times be kept 
foremost in our attention. 

Nevertheless, questions of organization are basic. No amount of good in- 
tention and high aspiration will suffice in human affairs— particularly when 
social complexity sets in— unless the ends and the means can be brought 
together in a smoothly working accord. When a legislature lacks sufficient 
power and suffers from unnecessary restrictions, this accord is lacking, and 
the results are bound to be disappointing to citizens. 

Similarly, disappointment is sure to follow unless the legislature concen- 
trates on deliberation and the making of sound public policy, clearing its 
path of less important details. The size of the legislative assembly helps to 
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determine the nature ot its organization and control. It also constitutes a 
chief factor in attracting outstanding leadership and active i^ublic interest. 

Of equal import is the question of authority, concentrated in one place or 
divided between two ecpial houses of the legislature. TL'liis c[uestion, like so 
many, goes to the heart of the democratic principle. Principle and mecha- 
nism, objective and the means of attaining it— these relationships are insepa- 
rable. The present chapter has shown how some of these principles are at 
work today. The quest for the practical implementation of popular aspira- 
tions, channeled through the representative assembly, is the subject of the 
next chapter. 


QUESTIONS 

1. In This Is Congress (New York, 1943), Roland Young addresses him- 
self in Chapter 1 to the question, “What is Congress supposed to do?“ and 
answers in this manner: Congress can’t do everything; Congress formulates 
2 :)olic}; Congress watches the bureaucracy; Congress is frustrated. How 
would }ou explain this last point? 

2. Define the following: private bill legislation, provisional order pro- 
cedure, filibuster, closure. 

3. Mention four major restrictions on the authority of state legislatures. 
What is meant by implied or resulting limitations and how are they trace- 
able, in jDart, to McCulloch v. Maryland? 

4. Summarize the principal features of the Legislative Reorganization 
Act of 1946. 

5. What forms of expert help are provided by Congress and by state 
legislatures? 

6. Describe the organization of municipal councils in large cities and in 
those of less than 10,000. Study your own municipal council and report on 
its composition and activities. 

7. Have there been any tendencies in recent years to restudy and revital- 
ize the state legislatures? If so, how many and in what manner? 

8. What are the rules applicable to Congressional reapportionment? 

9. What is the composition of the lower and upper chambers of state 
legislatures? 

10. What exclusive powers do the United States Senate and House of 
Representatives possess? Is there anything analogous to this division of 
responsibility in state legislatures? 

11. What is the difference between the district ticket and the general 
ticket? Which do you favor and why? 

12. Could Congress pass a law providing for unequal representation in the 
Senate? 

13. Do you favor unicameralism in state government? 

14. Of the four main topics discussed in this chapter— sharpening objec- 
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lives, supplying expert assistance, reducing size, and reconsidering bicamer- 
alism— which, in your opinion, holds the greatest promise o£ strengthening 
legislative effectiveness? 
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CHAPTER 19 


THE LEGISLATURE AT WORK 


The best way to understand legislatures and their work is to visit a legis- 
lature in session and watch it in action. Only by this means can one get the 
ieel of the institutional forces, the influence of tradition, and the conflict 
ot the partisan, personal, and economic interests that flow through Con- 
gress, a state legislature, or a municipal council*. A meeting on a day when 
controversial issues are scheduled for debate will be an experience long 
remembered, for it is frequently attended by much color, excitement, ram- 
bunctiousness, and human drama. Other days may be routine and dull; the 
few members in the chamber are likely to be listless and inattentive. A legis- 
lative body may be compared to an ocean: occasionally it is as smooth as oil; 
at other times it is in turmoil. 

But in any firsthand study of legislative bodies it must be remembered 
that little of the real work is done in the formal meetings. In American legis- 
latures, more than in any other today or in the past, the preparatory work is 
accomplished and most of the important determinations are made in com- 
mittee. It is this feature that led Woodrow Wilson to say that Congressional 
government is government by committees. 

English government, by contrast, is government by an executive com- 
mittee of the Parliament. The executive branch of the government is ad- 
ministered by a single, all-inclusive committee— the cabinet— headed by the 
Prime Minister as leader of the majority party. The members of the cabinet 
are also members of Parliament. In the House of Commons, five standing 
committees study and report on proposed legislation but may not initiate 
measures. In the United States, on the other hand, there are thirty-four 
committees in Congress and approximately eighty in most of the state legis- 
latures. Although the powers of these committees are extensive, their duties 
are strictly confined to legislation, none of them having any executive 
responsibility in the sense that the cabinet has in Great Britain. 

If one attends a legislative session without first knowing something of its 
institutional peculiarities, there is much that is mystifying. One senses that 
what meets the eye is merely an outer facade, and that the undercurrents are 
what really count. The formality and traditional observances of a session in 
action are the most noticeable feature about it, and yet there is the feeling 
that underneath all this the most powerful forces in society converge and 
are dealt with. 
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THE CHARACTERISTICS OF INSTITUTIONALISM 

The older and the larger the legislative body, the greater the influence of 
rules, traditions, set proceduies, and toiiiial observances. The House of Com- 
mons is iar more dignified and conventional than the House of Representa- 
tives. Likewise, the state legislatuie of a large state is sometimes more 
impressive than that oi a smaller state. I'he same differences occur between 
the council of a large cit\ such as Xew York or Chicago, and that of a 
smaller town. Legislative assemblies ail go b\ similar names— national legis- 
latures, state assemblies, municipal councils— and \et some are austere and 
encased in tradition, while the atmosphere of the smaller ones ol each t\pe 
more nearly resembles that ol an intormal, loithright board of directors* 
meeting of a business corporation. 

The explanation is that legislatures are tiaditionally formal and are 
regulated throughout b\ rules and set piocedures. As a result, the\ become 
highly institutionalized. The ver) odor ol institutionalism is in the air. 
Soon it gets into the bone mairow of the It .uisi.itive members— even the new 
inembeis— and makes them contorm to traditional attitudes and observances. 

Let us look at this aspect ol Congress thioiigh the eves ot a newly eletted 
member ot the House of Repiesentatives. He has just won a campaign 
battle in which he mav have spent a large portion oi his savings. He has 
plans and programs— even leforms— that he wants to talk about and help 
to enact. But he is not in Washington very long beiore the Hush ol victory 
turns to growing disillusionment. He begins to teel like last vear*s high 
school senior who has donned a college treshman cap. He is one insignificant 
member oi a total of 435 men and women. He cannot make speeches when 
he wants to— it is doubtful whether he will even deliver a major oration 
during his first term of office. In 1947, for example, a freshman cop.gic.s:>:uan 
dratted and introduced a bill to appropriate S5() million for temporary 
veterans* housing, but when it appeared on the floor of the House, although 
it had not been changed in any respect, it bore the name ol the chairman 
of the committee to which it had been referred. Later, when another piece 
of legislation with which this same new congressman was quite familiar 
was up for debate, he found tliat he had been by-passed by the members ol 
his ovvm party while men ot longer seivice carried the argument. 

The real work, he discoveis, is done in committee— and it dawns painfully 
on him that, as a treshman, even in this area he can expect only crumbs, 
because the top committee posts arc reserved for members of longer service. 
The positions of real influence arc the committee chairmanships, but since 
these plums are given out only on the basis ot seniority, he will have to mark 
time and hope to be re-elected. The chances arc that he will learn to con- 
form, and soon he will be very much like everyone else in his observance ol 
tradition. 
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Institutionalism always has a conservatizing effect, whether in government 
or ill business. Institutionalism is a regimenter, and nowhere in government 
does it operate more powerfully than in the larger legislative assemblies. 

This analysis provides an interesting clue to the behavior of the legislators. 
The institutionalism of legislative assemblies creates a conservatism that 
resists change. Hence it is hard to improve legislative organization and pro- 
cedure even when it can be demonstrated— as often it can— that the innova- 
tion would increase the prestige and effectiveness of the legislative body. 

The Influence of Rules 

A first symptom of institutionalism is a reverence for rules. In a legislature 
the association between the institution and its procedures is so close that the 
very word “legislature” should automatically suggest rules. A rule is an 
authoritative regulation or standard to be followed. Legislatures are regi- 
mented by the regulations they themselves make and hand down from one 
generation to the next for their own organization and procedure. 

Originally adopted as a matter of convenience or in order to protect the 
rights of minorities to proper consideration and debate, rules come to be as 
fixed as the laws of the Medes and the Persians. Indeed, the rule often 
remains after the reason for its adoption has long been forgotten. There is, 
of course, an underlying rationale for the influence and immutability of 
rules. All legislative bodies, no matter how small, must provide for a regular 
order of business. This expedites the proceedings, makes sure that various 
factors are accorded their due place and weight, and reduces the possibility 
of surprise and the use of unfair tactics by the majority leadership. It is 
similar to the operation of the Marquis of Queensberry rules— it is assumed 
that everyone is a gentleman, but one wants to make sure. 

Because of the common requirements of legislative organization and pro- 
cedure, plus the standardizing effect of tradition, there are marked similari- 
ties in legislative methods at all levels of government, irrespective of size. 
This is a convenience to an understanding of the matter. 

There are two principal ways to view the work of the legislature: either 
the steps involved in an entire session may be traced, or its daily work may 
be analyzed. Both will be attempted here. After the procedure has been out- 
lined, points that seem to require it will then receive further comment and 
explanation. 


STEPS IN A LEGISLATIVE SESSION 

The over-all picture of a legislative session involves consideration of the date 
and duration of the session, and the organization of the new legislature. It 
includes the election of the presiding officer and his subordinates, the seating 
of new members, the appointment or selection of committee members, the 
reading of the executive message, and so on. Then come the presentation of 
bills and resolutions and action thereon. In this process, the legislative 
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calendars and the rules are in operation. II’ the two houses disagree on a 
particular bill, a conlerence committee must effect a compromise. After 
final approval come the signature of the chief executive and the publication 
of the law. 

So much for the bare outlines. The details of operation follow. 

Date and Duration of Sessiois 

Each Congress lasts for two years, and is divided into two sessions. In 
time of emergence— as in the case of war—Congiess may sta\ tontinuously in 
session with only short vacations of a few days at most. Since the addition of 
the so-called Lame Duck Amendment, the twentieth, to the Constitution 
in 1934, Congress now meets on January 3 of each \ear. and the terms of 
its new members begin on that day in odd-numbered years. Formerly the 
President did not take office until March following the election, at which 
time the existing session of Congress also came to an end. The new Congress 
did not begin until the following December, thirteen months after the elec- 
tion, unless convened in special session at an earlier date. This left a period 
of three months during which outgoing incumbents in both Congress and 
the White House w’ere sometimes apt to forget their responsibility to die 
public interest. It w’as a period "when private interests often came first. 

The Twentieth Amendment to the Constitution is notable for three 
reasons. First, the tw^o sessions of a single Congi*ess are now nearly the same 
in length, whereas formerly one was short and the other long; second, an 
incumbent President or member of Congress w'ho has not been re-elected no 
longer holds office for the months between November and the following 
March, as formerly, but only until January; and finally, Congiess and forty- 
five of the state legislatures now’^ start their sessions at about the same time, 
an advantage especially in the case of joint legislative programs. The remain- 
ing three states open their legislative sessions in April and May. Although 
forty-three of the state legislatures meet only once in two years, because the 
federal Constitution requires that Congress must come together every year 
Congress is always at work when the state legislatures are in session. Both 
Congi'ess and the state legislatures may be called into special sessions. 

The Legislative Reorganization Act of 1946 provided that except in time 
of war or during a national emergency. Congress shall adjourn not later than 
the end of July “unless otherwise provided by Congress.'’ Approximately 
half of the states, however-including all of the larger ones— are free from 
any time limit on the length of their regular sessions, but in the remainder 
of the states there is a limit. This is chiefly true in the largely agricultural 
states, where the public apparently feels the legislature might stay in session 
too long and do too much, and %vhere most of die members are farmers who 
must get home for their spring wwk. 

The outside time limits of state legislative sessions range from 40 to 150 
days, the most common being 60 days. But of course these limits do not 
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pu\t‘iit the calling «l a spcii.il session, nor do thc\ seem to reduce materially 
the aniotint ot legisl.ition turned out. P'or the most part, the arbitrarv limi- 
tation simpK means ih.it mote bills ate shoved through at the last moment, 
although this is a tendeiuy to which legislative bodies are generally prone 
e\eii when theii ilavs are not aiuomatitally numbcied. In an attempt to 
oveuome this midnight lailroadmg ol legislation at the end ol a session, 
Caiitoinia has prositied lor a split session. In odd-numbered years the legis- 
l.ituie meets lor rih da\s. during which bills are introduced. Then it recesses 
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tor :J0 claNb on the* assumption that this interval will give the legislators and 
the people batk home a chance to ponder. When the legislature recon- 
\eues it ma\ remain in session as long as needed. 

I'lliN ingenious de\ ite adt)pted in 1911 has had ample trial, and the verdict 
is that although it may help in some degree, it is by no means a complete 
ieiued\. Furthermoie, it may be circumvented in that the members ot the 
legislature ha\e tound it possible to introduce titles of bills in the first half 
ot the session and till in the contents later. In addition, each member may 
intioduce two bills during the second half. 

At the municipal level, it has already been noted that in the larger cities 
du‘ touncil meets once a week or once eveiy two weeks. In cities operating 
uiuiti the commission plan, the meetings are naturally more frequent. 
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sometimes daily. It is important to lemembei that municipal councils aie 
more or less continuously in session, meieh adjoin ning irom one meeting 
to the next. 

Organizuig the Legislature 

A new session is starting. The members aie aniving at their hotels, riieie 
is much palaver in cottce shops, hotel lobbies, members’ looms, and the 
corridors and cloakrooms of the legislattiie itsell. The questions on every- 
one's mind are; Who will be presiding othcei? Who will be majoiitv and 
minority leaders? Who is in line lor the top committee .1 . What 

assignments may I expect for myself? 

The opening days ot a new legislature are busy and important. Tiie lust 
step, the parceling out of positions, is under the contiol ot the inajoritN 
party. The presiding officer of the upper house is gc.:ii;a!h automaticalh 
determined: in the United States Senate he is the \'ice-President; in the 
state senate he is usually the lieutenant governor. But the piesiding officer 
of the lower house must be chosen and committee allocations must be made 
in both houses. These are the most influential organizational decisions to 
be made at this point, because these two areas of leadership will control 
the timing of the proceedings, the precedence according to which pioposed 
laws will be called up for consideration, and the selection ol measures 
e\entually to become law. 

Since the importance of committees wall be treated separately in the next 
chapter, and since the presiding officer of the upper house is usually prede- 
termined, the discussion here will center around the selection, duties, and 
strategic powers of the presiding officer of the lower house ot the legislattiie 
at the several levels of government. 

The Presiding Officer of the Loiver House 

In Congress, the Speaker of the House of Representatives is chosen by the 
members of the House, and in practice he often succeeds himself for a num- 
ber of years. He belongs to the majority party and may exercise some influ- 
ence for that reason but, as will be seen, his powers have been curtailed. In 
a state legislature, on the other hand, the presiding officer in the lower house 
is the recognized leader of the majority party and the most influential mem- 
ber of it. 

In both Congress and the state legislatures the Speaker presides over the 
sessions of the lower house and may participate in debate by tailing another 
member to the chair. He recognizes those who wish to speak, and assigns bills 
to the appropriate committees tor preliminary study and consideration. 

In the state legislatures the actual power of the Speaker goes a good deal 
beyond this, how^ever. Because he is the leader ot his party in the lower 
house, he occupies a strategic position in the affairs of the state: in addition, 
he is responsible for appointments to committee posts. In Congit-i^. on the 
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olUvr haiuL llw ui the Speaker ol the House oi Representatives has 

been shaipis lediued. I iie ieasf>n lor this was that, ioiiowing two or three 
otiui aut»Miatu >petikeis, I'lule Joe Cannon was elected to that office and 
he ld it U)i se\eitil \e*n^. hecoining, in fact, boss ot the House of Represent- 
atives. H. did not iiRitdv pieside, recognize meinbeis, rule on motions, and 
pel bum the iitliei usual huictions ol a presiding officer. Uncle Joe’s pow'cr 
was lai gieatei than that. He doled out the comniitlee appointments and 
lieteimuKd viituaih !:araicdi\ what might become law and what 

might not. 

in IlMd and 1911, however, the House revoked against Cannonism. The 
Speakei was lemoved irom die Committee on Rules and the powders of his 
oifite weie tiiriaiiecl. Since then, committee appointments have been more 
demu( latitallv made by the parties themselves. The House also restored to 
iiseii the povver to decide wdiat nieasiues should be buried in committee and 
which ones should be considered lurther. Thus, although Cannonism is not 
wholh dead in Congi'ess today, the powers of the Speaker have been sharply 
1 educed. 

The tendency tow’ard legislative oligarchy as represented by Uncle Joe 
Ckinnon is evident in many of the state legislatures today, particularly in 
the larger ones. 

City councils and local boards, being generally small, are not easily domi- 
nated by one man, although they may be dominated by party machines, 
which aie more in evidence in the cities than in most state and national 
legislatures. In most mayor-council cities the council chooses its own pre- 
siding officer, usually called the president. Sometimes, however, the elected 
mayor presides, and in that case he may cast a vote. In city-manager cities 
the council generally selects its own head, called mayor or chairman. And 
in cities operating under the commission plan, the presiding officer may be 
chosen by his colleagues or he may be the member having the largest number 
of popular votes or the longest service. 

Although \ve hear a great deal about bureaucracy in administration, it 
may be to find that bureaucracy is just as common and widespread 

in legislative bodies. Only the initiated know the ropes. The technicalities of 
rigid rules give the leaders a stock in trade that assures their dominance. The 
high degiec of organization, the seniority of committee chairmanships, 
reward or punishment for following or failing to follow^ party leadership— 
these au* all evideiues of the bureaucratic (that is, hierarchical, institution- 
alized) conditions peculiar to legislative assemblies. 

'rhere are twa) sides to the question of strong legislative leadership. What 
is si>nietimes called dictatorship may be merely another word for effective 
party control. The larger legislative bodies, especially, are amorphous and so 
must be molded and held together. The Speaker, the majority leader, the 
whij>s, and the caucus are ail means of organizing the legislature so that the 
party’s p* onuses to the voters wdll have a chance of being carried out. The 
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revolt against Caniionism, for example, was at best a mixed blessing, lor it 
weakened pait\ leadership and responsibility, thus intensifying one of tlie 
greatest deficiencies in American gosernment. It was "jjart of a belief then 
current that the coriect answer to jK>Iuical questions will be esolved il 
powTr is widely enough dispersed,”^ an assumption which, as will be seen, 
remains far from proved. As so olten in both public and private lile, there- 
fore, a balance of forces is the most satisfactors soiution to the question of 
the type of leadership required in a legislative assembly, 'riie balance re- 
quired is between dictatorship on the one hand and a lack ol (ontiol pro- 
ducing incoherence on the other. Responsible leadeiship is foimed from 
elements of bc:)th dictatoiship and freedom. 

The following summary show's the title, the method of selection, and an 
outline of the pow’eis of the presiding officer in each house at each le\el oi 
government. 


THE PRESIDING OFFICERS OF LEGISLATIVE BODIES 



Federal 

State 

Cit> council 


House 

Senate 

j 

Lower housej 

i 

1 Upper house 

Title .. 

Speaker 

Mce-President 

Speaker 

Lt. governor^ 

Chairman, -nav 
ur pl''^ d< :u 

Selection 

Elected by 
House 

National 

election 

Elected bv 
members 

State election 

Mavor elt‘cted by 
voters, others by 
council 

Powers . . 

Presiding 

officer; 

numerous 

other 

powers 

Presiding officer; 
Vice-Pres. of 
the United 
States 

1 

Presiding 

officer, 

appoints 

committees 

Presiding 

officer 

1 

Presiding officer 


^ W hen the office of lieutenant governor does not exi^t, the upj>er houbC elects its own presiding officer. 


Determining the Qualifications of JMembets of the Legislature 

Another early step in the organization of the legislature is the seating of 
new' members according to set rules with regard to qualifications.- ‘'Each 
House," says the federal Constitution in Aiticle I, section 5, “shall be the 
judge of the elections, returns, and qualifications of its owti members, . . . 
and may be authorized to compel the attendance of absent members in such 
manner and under such penalties as each House may provide." Provisions 
of this kind are also common in state constitutions and local charters. 

The authority to determine membership qualifications carries w'ith it a 
sw’eeping pow'er. Contested election cases are decided by the legislatiue itself 

1 Roland Young, This Is Congress (New Yoik, 19131, p. 90. 

-This subject is discussed further in Chapter 21, “Politics as a Career.” 
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and not by the courts. Although theoretically the qualifications for member- 
ship mentioned in the Constitution are the only ones. Congress has, at times, 
imposed additional requirements, such as barring a polygamist or a can- 
didate-elect who has spent on his campaign more than the sums allowed by 
the Corrupt Practices Act.® Standing committees on privileges and elections 
investigate contested cases; on these committees, as on others, the party in 
power has the majority of members. 

Once the chamber has been organized, a member may be expelled for any 
cause by a two-thirds vote; not being civil officers within the meaning of that 
term, however, members of Congress are not subject to impeachment. Their 
privileges and immunities while in office are well protected by constitutional 
provision under Article I, section 6, which reads in part: “They [senators 
and representatives] shall in all cases, except treason, felony, and breach of 
the peace, be privileged from arrest during their attendance at the session 
of their respective Houses, and in going to and returning from the same; 
and for any speech or debate in either House they shall not be questioned 
in any other place.” 

A DAY IN THE LIFE OF A LEGISLATURE 

The rules of legislative bodies establish in considerable detail the order of 
their procedure. No two sets of rules are exactly alike. Those of the House 
of Representatives are far more complex than those of the Senate, for ex- 
ample, and differences occur from state to state. The same comment applies 
to municipal councils. The general principle seems to be that the larger and 
more rule-regulated the assembly, the greater is the degree of detail govern- 
ing the conduct of the daily session. 

The daily procedure most generally observed in legislative assemblies runs 
somewhat as follows: The day begins with a prayer by the chaplain, after 
which the presiding officer makes announcements relating to committee 
meetings, public hearings, and other matters of interest to the members. 
Following this, new bills are read by number and title only and are referred 
by the presiding officer to the appropriate committees. Printed copies of 
these bills are also available to each member and are filed away in his loose- 
leaf bill book. The presiding officer then turns to the “orders of the day,” 
which set forth the unfinished business and the new business that the 
assembly is supposed to deal with that calendar day. Members may with- 
draw bills they have sponsored, or they may rise on a matter of personal 
privilege at almost any time. Interruptions occur, too, when messages arrive 
from the other chamber relating to bills that have been passed or action that 
the other chamber wishes respectfully to bring to the attention of its sister 
house. 


3 See Floyd M. Riddick, Congressional Procedure (Boston, 1941), p. 11. The leading court 
case on contested elections is Newberry v. United States (?56 U. S. 232. 1921). See also 
C. H. Wooddy, The Case of Frank L. Smith (Chicago, 1931). 
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The individual member of the assembly is supposed to have studied his 
orders of the day and the bills that are coming up for debate and final 
passage so that he may vote intelligently. Often enough, too, other members 
will call his attention to particular bills and ask him to vote in a particular 
way, or the same function may be performed by lobbyists for or against a 
certain measure. Bills are reported and defended (or their rejection is 
recommended) by the committees that have studied them, the individual 
legislator usually knowing most about those matters that have come before 
his own committee or committees. 

The assembly does not invariably complete its orders of the day; hence 
the necessity of business being carried over to the following calendar day. 
A motion to adjourn is in order at any time, but where the Speaker and 
party leadership are effective, individual members cannot expect support 
by the majority unless the leadership is agreeable. A daily journal is kept of 
the business accomplished by the assembly. In Congress the journal is 
supplemented by the Congressional Record^ a daily publication that con- 
tains a transcript of debates, a daily digest, and at intervals a resume of 
Congressional activities that sometimes makes very interesting reading. 

The work of an assembly changes at successive stages in its relatively 
short life. In the early days, a large part of the time is spent on the intro- 
duction of bills and on committee hearings. Later come most of the debate 
and the passage or rejection of bills, major issues being interspersed with 
minor matters. Toward the end of the session, the money bills— both revenue 
and appropriation— occupy the center of the stage because by that time the 
government’s financial commitments are clear and the assembly can act with 
assurance. 

Toward the end of the session, also, collective fatigue sets in and tempers 
become short. Then the assembly is more willing to rush bills through, and 
the length of debate falls off sharply. Recognizing this institutional charac- 
teristic, veteran legislators often count on slipping through some question- 
able measure, well aware that passage at any other time would be doubtful. 

' Some of the cities have considerably revised and simplified the usual order 
of business. In Cincinnati, for example, the procedure has been reduced to 
first, a roll call, at which time members may offer original motions, ordi- 
nances, and other business of that nature; then reports and communications 
from the mayor, city manager, or other city officers and boards, followed by 
the third reading of ordinances and resolutions; and, finally, the presenta- 
tion of the reports of standing committees. 

To the newly elected member of a legislature, a day of lawmaking is 
a somewhat complicated and bewildering process. But as he becomes fa- 
miliar with the rules and the routine, he finds himself taking part in the. 
proceedings, cautiously at first, and then with increasing assurance. Even- 
tually his understanding of legislative routine becomes one of his qualifica- 
tions as a lawmaker. 
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THE ENACTMENT OF A LAW 

The laws enacted by legislative bodies control our lives to such an extent 
that we should know as much as possible about how these laws come into 
existence.^ A bill is introduced in the legislature by a member of that body. 
When it is passed it becomes an act, or a law. A bill is the draft of a pro- 
posed law from the time of its introduction in a legislative body through the 
various stages required up to final passage. 

Under the rules, a bill must be submitted in a required form. Usually 
it must be typewritten on several copies of a special form. If the bill is to 
amend an existing act, the section of the law affected must be set forth in 
full, with all proposed new wording underlined and everything to be de- 
leted set in parentheses. A bill deals with but one subject, appropriately 
designated in the title. 

The three parts of a bill are the title, the enacting clause, and the body. 
The purpose of the title, which is an essential part, is to describe the con- 
tents and prevent blind and unwitting action, since in most cases only the 
title is read at the fir-st reading. The enacting clause is also an essential part 
of the legislation. In most states its inclusion in a specified form is required 
by constitutional provision, and in Congress by statute. Use of the prescribed 
wording is necessary to give legal effect. Sometimes a member gets an idea 
and invokes the assistance of the legislative draftsman in whipping it into 
shape; as often as not, however, a draft has already been prepared for him 
by an executive department, a lobby, or a constituent, and it is then merely 
a matter of whether the content and form satisfy him before he turns it 
over to a draftsman for polishing. 

The body of the bill consists of one or more sections containing the meat 
of the proposed law. Each section deals with a single matter and is consecu- 
tively numbered. Sometimes bills include preambles, setting forth the pur- 
pose and using language relating to constitutional provisions. These are not 
supposed to have legal effect in the courts, but in a realistic sense they are 
often persuasive. 

A bill must be introduced by a member of the legislative body, or by two 
or more members. No nonmember may have his name attached to it. This is 
a fiction, of course, because much legislation is drafted in the executive 
departments and by the lobbies.® It is a desirable fiction, however, because 
it is not hard to imagine the resulting confusion if outsiders were admitted 
as official sponsors of legislation. 

After a member has introduced a bill, either by handing it to an officer of 
the assembl y or rising in his place and announcing it in the legislative hall, 

4 The best authority on legislative procedure is Harvey Walker, The Legislative Process: 
Law-Making in the United States, rev. ed. (New York, 1948). 

5 See Chapter 16, "Interest Groups in American Politics,” Chapter 20, “Responsible 

Government in the United States,” and Chapter 29, “Executive Leadership in ^vem- 
ment.'"’ ^ 



THE LEGISLATtTRE AT WORK 


349 


0 


HOW A BILL 
BECOMES A LAW 


fSr 


AA yv\ ITT E E j 


T-RZSiPIsrcM/ I 

officerJ Y — 

2. Presiding officer has bill numbered and 
refers it to one of committees who have 
jurisdiction. 



ornciE.'R 

1. Bill introduced by 1 or more members of 
either house. 





5. Chamber debates and amends bill before 
passing it by a majority vote. 



7. If the other house has changes or 
amendments, a joint committee is chosen 
from both houses to work out a mutually 
acceptable version. 





8. The conference bill is now submitted to 
both houses. If passed by a majority vote in 
each, it is sent to the President, 


The President vetoes the 
bill. If 34 of each house 
vote to overrule the veto, 
the bill becomes law. 






AMERICAN GOVERNMENT IN ACTION 


350 

it is given an identifying number. Next it is read (generally by title only) 
and referred to the appropriate committee by the presiding officer of the 
chamber. In this the presiding officer frequently has a good deal of dis- 
cretionary influence because he knows which committee would be likely 
to report it favorably and which unfavorably, and within limits he may 
select between them. The committee to which the bill is referred decides 
whether or not a public hearing shall be held, at which interested indi- 
viduals and groups may argue for or against the measure. Here the chair- 
man’s wishes are usually decisive. In either case, the bill is also considered 
by the committee in executive session. 

The committee may take one of several courses: it may report the bill 
favorably, report it unfavorably, or pigeonhole it, thus letting it die in com- 
mittee. Or it may substitute what is essentially a new bill, or amend the 
original, or report it out to the chamber with no recommendation at all. 
In any case, the action of the committee is usually conclusive one way or the 
other. If the committee pigeonholes the bill, it is likely to be the end of the 
matter, at least for that session. To recall a bill from committee requires a 
motion by a member of the assembly and a favorable majority vote. 

When a bill is reported out from committee, it comes before the chamber 
for second reading. On the day scheduled, the clerk reads the bill in full 
and a member of the committee explains it and defends the committee's 
action and recommendation. Debate, amendment if any, and decision then 
follow. Debate may continue as long as there is a desire to speak on the 
subject, except, of course, where debate is limited by rule as in the United 
States House of Representatives. When it is apparent that the assembly is 
ready to vote, the presiding officer will say, “The question is, shall^ the bill 
be read a third time?” and the vote is taken. Usually this is done orally, but 
in a hotly debated issue it may be by a standing vote or by a roll call. If the 
bill is approved at this point, then passage at third reading is usually 
perfunctory, second reading being the test. But if defeated at second read- 
ing, that is the end of the matter unless, of course, under the assembly’s 
rules it is possible to ask and be granted reconsideration. 

Third reading occurs the day after second reading, and the bill is read 
by title only. Debate is permitted, however, and further amendments may be 
offered if the assembly agrees to a suspension of the rules. When the vote 
is taken and is in the affirmative, that is conclusive unless the second chamber 
amends it or the executive vetoes it. 

Strategy and timing are major weapons in the arsenal of skilled legis- 
lative tacticians. They develop a sixth sense that tells them when the time is 
ripe to press for passage, when the temper of the house is unfavorable, when 
there is a chance to use surprise techniques on third reading, when it is 
possible to catch the opposition napping. A function of the rules and of the 
presiding officer, therefore, is to see that everything is done “according to 
Hoyle” and that the tactics used are within bounds. 
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If a member must be absent at the final vote, he may agree with someone 
on the opposite side of the measure to record the two votes as canceling each 
other; this is called pairing. In recording the vote, a system of mechanical 
voting, first used in Wisconsin, is a great timesaver and should be more 
widely employed. Under the present method a roll call in the House of 
Representatives for the purpose of recording a final vote takes approxi- 
mately an hour to complete. 

If the bill is passed, it is then sent to the second chamber with an appro- 
priate message of transmittal, where the above procedure is repeated in most 
essential respects. If a significant amendment is added in the second chamber 
and the first disagrees, a conference committee is created out of members 
from each house in. order to reach a compromise, sometimes a difficult 
matter. When agreement is finally concluded, the bill is resubmitted to both 
chambers simultaneously, where further amendment is not allowed. If 
either house fails to accept the revised measure, it must be placed before 
a new conference committee or it is abandoned altogether. Sometimes sev- 
eral conference committees are necessary before final passage. 

After final approval in both houses, the bill is sent to the chief executive 
—the President, the governor, or the mayor— for his signature or veto. If he 
signs it, the bill becomes a law. If he vetoes it, this is still not necessarily the 
end of the matter. 


THE EXECUTIVE VETO 

The executive veto of legislation is so widespread in the United States that 
it may be called a distinctive feature of our governmental system. The veto 
is the refusal of a chief executive to sign a bill where such approval is 
necessary to complete the enactment of a law, and the return of the bill to 
the legislative house in which it originated, together with a statement of the 
objections to it. Thereafter a veto may be overridden by legislative action, 
the number of votes required ranging from a majority to three fourths. Con- 
gress may override a presidential veto by repassing the measure by a two- 
thirds vote in each house on a roll call. 

The Constitution requires that before becoming law, every bill must be 
submitted to the President for his signature. If, while Congress is in session, 
the President does not sign and return the bill within ten days, excluding 
Sundays, it becomes law without his signature. But if Congress adjourns 
before the ten-day period has elapsed and the President still has not' signed 
the bill, the measure is automatically lost. This is called the pocket veto. 

The use of the veto power in the federal government makes an interesting 
study. In the first place, it reveals the extent to which the President was 
meant to participate in legislation, showing how the doctrine of separation 
of powers was offset in some respects by the system of checks and balances. 
Why should the chief executive have the veto power at all? For two reasons, 
principally. First, because he is recognized as the leader of the party in 
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power and is expected to take the initiative in legislative policy by the mes- 
sages he writes and the concrete legislative proposals he makes. And second, 
because the veto was thought to be a check on hasty or ill-considered legis- 
lative action, thus constituting another means of keeping government 
within bounds. 

Against the use of the veto is the argument that it is undemocratic. It 
allows one man to overrule, temporarily at least, the will of the majority. 

Furthermore, it is said to weaken a sense of responsibility on the part of 
Congress, which may pass undesirable legislation rather than fight it, in the 
expectation that it will be vetoed; or Congress may fail to pass controversial 
legislation because of the institutional humiliation of an anticipated veto. 
Then, too, the veto may be used by the President to play politics just before 
elections; in fact, certain vetoes have several times become vital campaign 
issues. 

The Veto as a Presidential Weapon 

Up to 1934 there had been nearly a thousand presidential vetoes. There 
were over twice as many outright vetoes as pocket vetoes. But note the tend- 
encies: in the first one hundred years, the average number of vetoes was less 
than 5 each year, and in the next fifty years it was over twice as high, standing 
at 11. In the first one hundred years the number of pocket vetoes was less 
than 4 per cent of the number of direct vetoes, but in the next fifty years the 
number of pocket vetoes was 24 per cent greater than the number of direct 
vetoes. Are Presidents increasingly taking the timid way out? Does the 
excessive use of the pocket veto necessitate reform? The fact that a good 
deal of important legislation is passed in the last days of a session makes the 
pocket veto a strong weapon. 

Vetoes have been highest when the President and Congress were at odds. 
Does this suggest that if we could find some way of assuring legislative- 
executive accord, the veto power could be dispensed with or greatly 
restricted? The first time the power was used extensively was during 
Jackson's administration, when the President and Congress engaged in 
almost constant warfare over such matters as the national bank, investi- 
gations of the executive, and other basic issues. 

Following the Civil War, President Johnson was also at loggerheads with 
Congress, which passed 15 bills over his presidential veto, the highest in 
any single administration. Cleveland, facing a hostile Congress, used the 
veto 475 times. Vetoes have been used often since then, especially when the 
President lost control of one of the houses of Congress, as occurred during 
Wilson’s second term. So far as numbers are concerned, the record is held 
by Franklin D. Roosevelt, who vetoed 631 bills during his thirteen years 
in office. 

In the first century and a half of our constitutional history, less than 5 per 
cent of the thousand or so measures vetoed could muster the requisite two- 
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thirds vote for repassage. These figures do not necessarily prove that the 
bills should not have been passed in the first place. They do indicate that 
a two-thirds vote is obviously more difficult to secure than a simple majority. 
Under our two-party system the minority party ordinarily has better than 
one third of the seats in one or both houses, and its voting is often more 
solid than that of the majority, because being '‘out” has a unifying influence, 
whereas being "in” seems to have the opposite effect. If the vetoed measure 
is a minor one, it does not matter so much, although cumulatively it ad- 
versely affects the relationship between the legislature and the executive. If 
the veto results in beneficial amendments and re-enactment, so much the 
better. But when major legislation is vetoed, its rejection is more serious. 
Recent years have seen many instances of this kind, together with the grow- 
ing tendency of Congress to override the presidential veto. In 1948, for 
example, a record was established when Congress overrode three presiden- 
tial vetoes in four days. A point to remember in this connection is that Con- 
gress represents geographical sections and interests of the country, but only 
the President represents the people as a whole. The degree to which he is 
conscious of this responsibility has a good deal to do with the use he makes 
of his veto power. 

The Veto Power in State Government 

In all of the states except North Carolina, the governor has the veto power. 
In thirty-nine states he may veto separate items in appropriation bills; in 
some he may reduce items; and in two states he may veto sections of non- 
financial measures. To illustrate the wide range of practice here, in 1949 
Governor Thomas E. Dewey of New York vetoed 340 bills out of more than 
1,100 passed by the legislature at that session, but Governor Ernest W. Gib- 
son of Vermont vetoed only 1 bill out of approximately 300. It was said to 
be the first gubernatorial veto in seven years in that state. 

The number of votes required to override a gubernatorial veto ranges 
from a majority to two thirds. Sometimes this means a majority or two thirds 
of those elected, not merely of those present and voting. In some cases, 
also, the governor's veto power exceeds that of the President. Moreover, as 
in the federal government, many bills have been vetoed and only a rela- 
tively small percentage has been repassed. 

The May or* s Power of Veto 

The mayor usually has the power of veto over proposed ordinances. As 
in the state and federal governments, when a law has been passed it goes to 
the executive for his signature or veto. If the mayor disapproves, he sends 
it back to the council with a statement of his objections. Most cities require 
more than a simple majority for repassage, the most common provision 
being two thirds. But there is a wide variation. Indeed, the diversity found 
in American cities is well illustrated by the fact that the majorities required 
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for the repassage of an ordinance over a veto in Baltimore is three fourths, 
in Philadelphia it is three fifths, and in Boston the mayor's veto is absolute. 

In New York City, which has the strong-mayor type of government and 
where the mayor is ex officio chairman of the Board of Estimate, a three- 
fourths vote of the council is necessary to override a veto of an appropri- 
ation and loan measure. In recent years many cities, imitating the state 
governments, have extended the mayor’s veto power to specific items in 
appropriation ordinances. But there is no such thing as a pocket veto in 
American municipalities because there are no lapses between the stated 
times at which the council meets. 

The executive veto, therefore, is everywhere firmly entrenched in Amer- 
ican governments, and its use seems to be increasing rather than declining. 
If executive leadership continues to become stronger in this country, at 
the expense of the legislature, the wider use and acceptance of the veto is to 
be anticipated. 

THE LEGISLATIVE RESOLUTION AS LAWMAKING 

It has been pointed out that law, as enacted by legislative bodies, takes the 
form of either bills or resolutions. A word, then, in explanation of reso- 
lutions and their importance. 

There are various gradations among resolutions, and each has a different 
legal effect. A resolution is a measure proposed or passed by one or both 
houses of Congress, or of a state legislature, each house acting separately. 
A resolution may relate to legislative policy or opinion, censure, thanks, 
condolences, and the like; or it may provide for subsidiary or procedural 
matters. 

In formal dignity, a resolution ranks below a bill and is supposed to be 
used only for minor or transient matters. But in actual practice and espe- 
cially in recent years, this principle has been frequently violated. There are 
three principal gradations among resolutions: 

Relating to a single chamber of the legislature. Such resolutions bind the 
members of the house in which passed, but are not intended to operate on 
the general public. Examples are the election of officers, the appointment 
of committees, the provision of stationery or supplies, or an expression of 
condolence. 

The joint resolution. This is a measure passed by both houses of a legis- 
lative body which, when signed by the executive or passed over his veto, 
has the full force of law. The joint resolution, therefore, is full-fledged law 
since it operates on the general public. Theoretically, however, it has a 
lower formal status than a law. Joint resolutions are probably best known 
for their use in foreign policy. Questions of neutrality, the recognition of 
a state of war or spheres of influence, the granting of independence, and 
such matters are well suited to this method of action.® 

6 Discussed in Chapter 37, “Foreign Policy and Its Administration.” 
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About half of the states are forbidden to pass legislation in the form of a 
joint resolution. This is especially likely to be true if the resolution does not 
contain a formally provided enacting clause. 

The concurrent resolution. Here the action is primarily by one chamber 
rather than by both, but the second concurs in what the other has done. 
A concurrent resolution is an action of Congress in the form of a resolution 
of one house, the other concurring, which expresses some purpose of 
common interest to both houses and with which the President has no legal 
or constitutional concern. 

The concurrent resolution is like the simple resolution and unlike the 
joint resolution in that it is not submitted to the President for his signature. 
It has a limited applicability and effect, since it is not a “law"’ applicable 
to the public, again expressing the differences just noted. Outstanding 
examples of the concurrent resolution in recent years are those delegating 
powers to the President but providing that the delegation may be terminated 
at any time on the passing of another concurrent resolution. 

FACILITATING LEGISLATIVE DEVICES 

There are several devices that have been adopted by legislatures, partly in 
order to facilitate their business and partly in order to keep a firm control- 
ling hand on the proceedings. Among these devices are the committee of 
the whole, the calendar, the rules committee, and the legislative caucus. 

The Committee of the Whole 

The discussion of the steps involved in the enactment of a law made 
reference to the committee of the whole. This is the status into which the 
House of Representatives and the state legislatures customarily convert 
themselves when they want to get down to business, simplify their pro- 
cedure, and act definitely on money matters and general legislation. 

The committee of the whole is the entire membership of a legislative 
house sitting under modified rules to consider a specific measure. Ordinarily 
this stage occurs after the reporting out of a bill by a committee of the 
legislature and before the third and final reading. It is most often used 
when measures of unusual importance are up for consideration. 

There are several basic distinctions between the committee of the whole 
and a house of the legislature in ordinary session. In the first place, the 
committee of the whole sits under a temporary presiding officer, the regular 
presiding officer designating whom he chooses. In addition, the number of 
members required to transact business in the committee of the whole is 
usually not so great as in ordinary session. Under the rules of the House of 
Representatives, for example, the number is 100 out of a total of 435. And 
finally, there is more informality in the committee of the whole. No record 
of votes is. required. A member may speak longer and more often than when 
the regular rules are in effect. When decision has been reached, the com- 
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mittee of the whole rises and the chamber resumes formal session. To 
become effective, the decisions of the committee of the whole must after- 
ward be approved by the chamber in formal session. 

These are the main outlines of the procedure. An additional point 
relating to the House of Representatives is the fact that in that body all 
revenue and appropriation bills must be considered, when first brought up 
for debate, by the committee of the whole. 

The Legislative Calendar 

Every legislative body has an agenda, setting forth the business before it 
and the order in which that business is to be taken up. This is the purpose 
of the calendar, A legislative calendar (as contrasted with a court calendar, 
and sometimes also called the orders of the day) is a list of bills, resolutions, 
or other items, in the order of their presentation for action by a legislative 
chamber as a whole, serving as a convenient order of business. 

A function of the calendar is to present a list of bills for consideration by 
the committee of the whole or for final passage. The calendar is also used to 
set a time in advance for the consideration of an important measure coming 
up for debate and vote. This is sometimes called a special order, meaning 
that a particular bill must be taken up at a time agreed to in advance. Once 
the assembly has voted such a special order it is the duty of the presiding 
officer to take the measure up when the day and the hour arrive, irrespective 
of what is being discussed at the time. Perhaps the best way to describe a 
legislative calendar is to call it a timetable. In general, it indicates the 
sequence in which business will be considered. As often as not, however, 
the indicated sequence is broken as a result of special rules permitting 
particular bills to be considered out of turn. 

In some legislative chambers there are several calendars, each for a 
special class of bill. There are four in the House of Representatives, for 
example, and two in the Senate. 

The Rules Committee 

The calendar procedure is supplemented in a significant way in the 
House of Representatives by the Committee on Rules, until 1910 dominated 
by the Speaker. But when the House revolted against Uncle Joe Cannon in 
that year, one of the first reforms put through was to strip the Speaker of 
his membership in, and his right to appoint, the Committee on Rules. 
Nevertheless, the power and influence of this body have remained such that 
it deserves special mention. 

The Committee on Rules in the House of Representatives derives its 
importance from the fact that, because of the size of the House, rules must 
be imposed fixing the time and se'quence for the consideration of measures, 
limiting debate, and restricting the number and scope of amendments that 
may be proposed. These rules are controlled by the Committee on Rules 
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and, since it acts for the majority, its proposals are virtually orders to the 
House as a whole. No measure reported out of committee will be placed 
on the calendar for debate without passing through the Committee on 
Rules. Furthermore, the committee may introduce a resolution in the House 
at any time, interrupting and even terminating whatever debate is in process 
—a device sometimes used by the majority party leadership when matters are 
seen to be getting out of control on the House floor. The Committee on 
Rules, therefore, is a real power. 

For years the personnel of the Committee on Rules of the House has 
been right wing because about half—with some variation due to changing 
party control of the House— have been Republicans and most of the other 
half have been Southern Democrats, since Southerners as a group are high 
in seniority, a key qualification for committee membership. In addition to 
refusing to give clearance to measures of which its members do not approve, 
the committee has also been known to change such measures drastically or 
even to substitute another bill relating to the same subject matter. In 1947, 
for example, the House Committee on Rules refused to clear a bill approved 
by the House Labor Committee and instead substituted the Case Bill, which 
had been introduced only two days before, which had not been approved 
by the Labor Committee, and on which no public hearings had yet been held. 

There have been many proposals to curb the power of the House Com- 
mittee on Rules, including packing the committee with members favorable 
to the administration, allowing one hundred House members to circumvent 
the committee by direct appeal to the floor, and by the adoption of an 
official timetable on which major measures would be listed so as to come 
up automatically for consideration in the House as a whole. Another sug- 
gestion was that after the Committee on Rules had held up a bill for 
twenty-one days, the chairman of the committee responsible for it should 
have the right to take the bill to the floor of the House and get the blockade 
removed by a majority vote. Yet another plan was to amend the rules of 
the House so as to require that all bills favorably reported out from a stand- 
ing committee be forthwith sent along to the floor to be voted up or down. 

A compromise was finally achieved in 1949 according to which any chair- 
man of a standing committee may now appeal to the Speaker of the House 
if the Committee on Rules insists on holding up one of that chairman’s 
projects. In this arrangement, the Speaker is under direction to recognize 
the dissident— that is, to let him bring his proposal directly to the floor. 
However, since the Speaker is not compelled to recognize anyone unless 
he chooses, it seems as though power has been merely transferred from the 
Committee on Rules to the Speaker. 

There is also a rules committee in the Senate, but since debate in the 
Senate is not limited, the power of the rules committee is less. In the state 
legislatures the Speaker usually exercises power similar to that of a rules 
committee, or it may rest in the hands of a steering committee. As at the 
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national level, the function involved is especially necessary in the larger 
state legislatures. 

The Legislative Caucus 

Another organizing device of legislatures is the legislative caucus. The 
legislative caucus is a closed meeting of all members of a political party in 
the legislature for the purpose of agreeing, either by majority or a two- 
thirds vote, on concerted action on pending legislation, the nomination of 
the Speaker, designations to committees, and so on. The caucus is a prin- 
cipal means of securing party regularity and of obtaining a degree of party 
responsibility on important measures. 

It wdll be recalled from the discussion of party nominating procedures in 
an earlier chapter that the caucus has an old and impressive lineage, dating 
back to our early years as a nation. When employed in connection with 
legislation it has been less criticized by the public than when used as a 
means of nominating candidates for public office. 

The legislative caucus rules of the Democratic party in Congress provide 
that a two-thirds decision shall bind individual members to a united vote 
on a particular measure or action. But even then a member is not neces- 
sarily bound if the matter involves constitutional construction, if it is con- 
trary to his campaign pledges to his constituents, or if it diverges from the 
platform and resolutions of the party group nominating him. In this way 
the individual member has considerable latitude. If he decides to vote 
against the two- thirds majority of the caucus, however, he is expected to say 
so before the meeting adjourns. The Republican party in Congress requires 
only a majority vote in its legislative caucus. 

In recent years the legislative caucus in Congress has lost ground as a 
means of securing concerted party action. On the whole, the Republican 
caucus has met more often and has been more effective than the Democratic 
caucus. However, on important measures party fences have proved an 
ineffective barrier to nimble legislators. 

Should caucus decisions become more binding? This development 
would increase party responsibility. But is it feasible when both major 
parties contain so many diverse elements and opposing points of view? It 
seems likely that the caucus will not become a true regulator of party 
responsibility until the structure of American political parties is funda- 
mentally readjusted. 

The mechanics of enacting legislation are set in motion by party leader- 
ship and strategy, compromise, and a great deal of maneuvering. It would 
not be far from fact to say that every important bill requires a different 
combination of stratagems-a result seemingly inevitable in a system where 
party responsibility is no stronger than it is in most American legislative 
bodies. The sponsor of a bill must know when it is best to push a bill. 
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which house should consider it first, with whom he should talk, the strength 
of the opposition, the art of compromise, and the subtleties of procedure 
that hold the power of life and death over legislation. It will be seen, there- 
fore, that a large part of the process of enacting legislation consists of work 
that lies beneath the surface-covert activity involving partisan, sectional, 
pressure group, and personal politics. ''When I first came to Congress,’' Rep- 
resentative Jesse P. Wolcott once said in the House, “I was told that all 
major legislation was a matter of compromise. I did not know quite what 
that meant until I took part in some conferences with the Senate on legis- 
lation. I did not fully realize what it meant until the conference on this 
bill, when, after spending II 1/2 hours yesterday giving and taking, adding 
and subtracting, sparring for advantage back and forth, we finally succeeded 
in coming to an agreement on what I consider to be a better bill than that 
which the Senate passed or that which the House passed.”^ If we would be 
realistic about American legislative procedure we must grasp the truth of 
Roland Young’s characterization: "There is no master key to unlock the 
mysteries of Congress to ensure any bill a safe passage through the tortuous 
routes of Congressional procedure; rather, the successful practitioner must 
carry many keys."® 


QUESTIONS 

1. Woodrow Wilson characteristically referred to Congressional govern- 
ment as government by committees. Is this claiming too much? 

2. What are the main steps in organizing a legislature? 

3. What are the provisions of the Twentieth Amendment? 

4. Compare the powers of presiding officers at the federal and state levels. 

5. How do city councils compare with state legislatures in terms of com- 
mittees, presiding ofiicers, influence of rules, and the like? 

6. Prepare an outline of the usual routine of a legislative day. 

7. Which is more important, the first or the second reading of a bill? 

8. What is meant by the following terms: calendar, orders of the day, 
committee of the whole, bill, veto, legislative draftsman, rules committee. 
Speaker, reconsideration? 

9. What are the three alternatives a committee has when it considers a 
bill? 

10. What is meant by the following: pairing, mechanical voting, confer- 
ence committee, resolution, caucus? 

11. What are the principal types of legislative resolutions? 

12. Compare the veto power of the chief executive at the federal, state, 
and municipal levels. 

13. Explain how the committee of the whole operates. 

7 Congressional Record, August 21, 1937, p. 9636. 

s Roland Young, This Is Congress (New York, 1943), p. 133. 
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14. In recent years has the tendency to use the executive veto, at the 

federal level, grown or diminished? 

15. What is a legislative caucus? What other kind of caucuses are there? 
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CHAPTER 20 


RESPONSIBLE GOVERNMENT IN 
THE UNITED STATES 


Legislatures must be responsive if they are faithfully to represent the people 
and their interests. Legislatures must also be efficient, organizing and operat- 
ing so as to give important measures the right of way, without neglecting 
those of lesser consequence. And finally, legislatures must be responsible for 
the programs they adopt as well as for those they reject as contrary to the 
public interest. The first two of these principles have already been discussed. 
The problem of responsible government, therefore, is the subject of this 
chapter. But, as will be seen, responsiveness, efficiency, and responsibility 
overlap. They transect and supplement each other; hence the problem of 
responsibility cannot be separated from the elements of representativeness 
and effectiveness. A realistic view of government is the integrated view. 

LEGISLATIVE LEADERSHIP 

Out of its own internal organization and procedure the legislature provides 
for leadership in several ways. Some of these have already been discussed: 
the power of the presiding officer to move measures and members about 
among the committees, as on a chessboard, to the party’s advantage; the 
establishment of legislative priorities by the use of calendar scheduling; the 
influence of the rules committee in giving important measures the right of 
way; and the solidarity of programing that results, or may result, from the 
use of the party caucus in the legislature. All of these constitute primary 
elements of leadership and party responsibility, but obviously additional 
provisions for leadership are needed. If the party caucus is comparable to 
the general staff —planning and deciding major issues— then there must be 
what corresponds to generals and other subordinates to see that the plans 
are carried out. This work is done by the steering committee, the floor 
leader, the party whips, all of whom are chosen by the party caucus. 

The Steering Committee 

The steering committee is found in Congress and in most of the state 
legislatures. It is a small group, consisting of prominent members of the 
majority party, chosen by the party caucus and headed by the majority floor 
leader, whose business it is to expedite those measures that have been given 
preference and to apply pressure here and the brakes there so as to keep 
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the tracks clear. In military language, the steering committee is the tactics 
board. It ranges in size from three to twenty members, depending on a 
number of factors, including the size of the legislature. In the House of 
Representatives the steering committee normally includes from ten to fifteen 
members, chosen on the basis of prominence due to length of service, major 
committee chairmanships, geographical factors, and public reputation. It 
is essential, too, to select party regulars, because the staunch independent 
cannot always be relied on to work with the chief executive, the party caucus, 
and the party organization as a whole. 

The steering committee must be always on the job, for the opposition 
constantly attempts to catch it napping. Combinations of independents and 
opposition party members will slip things over if they can. Working with 
the rules committee and the presiding officer of the chamber in question, the 
steerers must navigate choppy seas amid dangerous reefs and shoals. It is a 
real test of a man’s ability, for he must be a clever manipulator and at the 
same time not lack in the qualities of the statesman. 

The minority party, meanwhile, is also well organized. It has its own 
minority floor leader, party whips, and other recognized chiefs who often 
combine into what amounts to a steering committee for the minority, even if 
it does not have that official designation. It is a strategy board, a management 
committee of the minority caucus, whose purpose it is to defeat the measures 
of the majority party when possible and to push alternative programs that 
will help in winning the next election. 

Floor Leaders and Party Whips 

The floor leaders of the majority and minority parties rank next in impor- 
tance to the presiding officer and sometimes, if he is supposedly neutral, they 
have even more power and influence. The floor leader of each party is a 
prominent member of the legislature designated by his party caucus to take 
charge of the party interests during legislative sessions. The influence of the 
floor leader, however, is not confined to the halls of the legislature. He may 
have as compelling a voice as any when it comes to tapping a prospective 
president or governor on the shoulder- During Franklin D. Roosevelt’s 
administration, for example, the Republican floor leader in the House was 
Joe Martin of Massachusetts, and the public looked more expectantly to 
him than to any other man for an indication of who the party candidate 
might be in major elections. Ordinarily the minority floor leader is in line 
for the speakership if his party comes into power at a later election. 

The successful floor leader must be a born politician in the best sense of 
the word. He must be personally popular, be a good judge of men, have his 
ear to the ground, and know what not to believe. He must be able to 
cooperate with the party leadership and the chief executive and yet have 
a mind of his own. He must possess that keen sense of timing and the judg- 
ment and finesse which characterize the successful executive. 
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The floor leader takes the initiative in planning the course o£ debate on 
the floor of the chamber, determining the order in which members of his 
party may speak, and maintaining party regularity. Acting as go-between, 
he may smooth over the relations between party leadership in the legislative 
and executive departments. If, for example, the head of an executive depart- 
ment has an agreement with the chairman of a legislative committee that 
they will both support a particular bill, and if a misunderstanding or dispute 
arises, the meeting to patch up differences will almost surely be held in the 
floor leader's office. He is a referee and a peacemaker. He tries to keep 
everybody happy— except the opposition. 

If the floor leader is the party general, the party whips are its. colonels. 
The party whip is a member of the legislative body designated by his party 
caucus to remind party members to be present when important votes are 
to be taken, and, to help maintain voting regularity, keep the party leaders 
informed, deal with dissatisfied members, and generally weld the party mem- 
bers into an effective combination. The position of party whip is a stepping- 
stone to those of floor leader and Speaker. Geography and other factors 
affect the selection of party whips as in the case of floor leader. 

The state legislatures also have their floor leaders and party whips, again 
depending on the size of the chamber. In a small body there is much less 
need for formal arrangements to assure party action and regularity. 

LEGISLATIVE COMMITTEES 

“About 90 percent of all the work of the Congress on legislative matters," 
said the joint committee on its reorganization, “is carried on in these com- 
mittees. Most bills recommended by Congressional committees become laws 
of the land and the content of legislation finally passed is largely determined 
in the committees."^ Every legislator aspires to an assignment to an impor- 
tant committee, particularly a chairmanship. In American legislative 
assemblies— state and national— this is the currency in which power is 
measured. It becomes an exceedingly important matter, therefore, how 
committee assignments are made and what considerations operate in their 
determination. If, for example, the policy of the administration is inter- 
national cooperation and the member of the Senate Foreign Relations 
Committee in line for the chairmanship is an avowed isolationist, that is 
unfortunate— to put it conservatively. But, as will be seen, under the senior- 
ity system applicable to committee chairmanships, such an occurrence is 
not unlikely. 

The original appointments to committees are significant for two reasons: 
in the first place, they help to decide what measures will be passed; and 
second, they determine who will eventually become committee chairmen. 

1 Joint Committee on the Organization of Congress, report and recommendations. Senate 
Report No. 1,011, 79 Cong., 2 Sess., p. 2. 
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How Committees Are Chosen 

How are these decisions made? In a small legislative body, such as a mu- 
nicipal council, the president of the council usually makes committee assign- 
ments. In state legislatures, committee members are generally appointed 
by the Speaker, and in a few cases by a committee on committees. In the 
House of Representatives, as we have seen, the Speaker formerly had powers 
of appointment similar to those of the Speaker in state legislatures, but 
since 1911 this function has been vested in the majority and minority parties 
themselves. Acting through separate groups, the parties decide on the com- 
position of standing committees and fill vacancies. The majority party con- 
trols the chairmanship and the majority on each committee. The size of 
all standing committees is set by the rules of the House itself, but the dis- 
tribution of membership between the two parties is determined on the 
basis of a gentlemen’s understanding, according to relative party strength. 
Thus, for example, when the Republicans were in control during 1929- 
1931, they took fourteen places on a committee of twenty-one, leaving the 
Democrats seven; but in 1933-1935, when Democratic preponderance was 
greater than that formerly possessed by the Republicans, there were sixteen 
Democrats and five Republicans on the same committee. 

The two major parties are free to determine what method they will use 
to decide their committee selections. In the House of Representatives the 
Republicans have a committee on committees of their own to select Repub- 
lican members of the House standing committees, subject to ratification by 
the Republican caucus and election by the House itself,, both of which are 
largely a formality. The Democrats use the Democratic membership of the 
Committee on Ways and Means as their committee of selections, subject 
also to caucus and House ratification. 

The standing committees of the House of Representatives are reconsti- 
tuted with each new Congress, although in fact— because of the operation 
of seniority— there may be little change in membership. All standing com- 
mittees in the Senate, however, hold over from one Congress to the next, 
with vacancies filled at the opening of the year’s work. In the Senate, party 
committees on selection fill these vacancies, subject, as in the case of the 
House, to approval by the respective party caucuses and the vote of the 
chamber as a whole. As a rule, here also caucus approval and Senate approval 
are merely formal. 

In the making of committee selections, previous service and seniority are 
respected equally in the House and in the Senate, and all chairmanships are 
given out on that basis irrespective of the qualifications of the individual in 
question. When, because of seniority, a member is in line for two committee 
chairmanships, it is a matter of legislative courtesy to allow him to choose 
between them. The most important function of the Republican and Demo- 
cratic selection committees, therefore, is to determine from among the new 
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members of the legislature who shall be given the breaks and started up 
the ladder to influence and power. 

Government by Committees 

It is a curious paradox of institutional life that legislatures are generally 
teeming with committees, whereas in most other social organizations com- 
mittees are definitely unpopular. Almost every book on business manage- 
ment castigates committees as a waste of time and as the evil device by which 
busy men are kept from their work. In business organizations, it is unusual 
to find more than two main committees— -one dealing with policy and finance, 
the other with executive matters. The Army’s opinion of a committee is 
expressed in the saying that the board (committee) is “long, hard, and 
wooden.” The literature of public administration is equally hostile to 
committees, labeling them a device by which “minutes are kept and hours 
are lost.” Everywhere, apparently, committees are unpopular except in 
legislative assemblies, women’s clubs, and a few informal groups. 

In accordance with the Legislative Reorganization Act of 1946 the num- 
ber of standing committees in Congress was reduced from a total of 81 to 
34, so that today there are 19 committees in the House and 15 in the 
Senate as contrasted with a former 48 in the House and 33 in the Senate. 
The average state legislature has almost as many committees as was once 
the case in Congress— 39 in the lower chamber and 32 in the upper— 
although in a few cases reductions have been achieved. In municipalities, 
the larger the city, the more the council is likely to rely on committees. 
In New York, Chicago, St. Louis, and San Francisco, for example, the 
number ranges from 7 to 20. Even in the smaller municipalities there is 
an average of from 5 to 10 committees. What does this mean in terms of 
work load for each legislator? Clearly, it is heavy. In Congress the burden 
has been reduced as a result of the Legislative Reorganization Act of 1946, 
but the average number of committee assignments for every member, count- 
ing standing committees only, in the lower house of the state legislatures is 
over 4, and in the state senate, 8. For municipal councils an exact figure 
cannot be given but it is probably around 2. 

It should be pointed out here that there are certain distinctive features 
about municipal council committees. For example, they often consume 
more of a councilman’s time than the actual sessions of the council. More- 
over, in the weak-mayor type of city government, councilmanic committees 
usually transact a good deal of administrative business in addition to law- 
making. And finally, municipal council committees are generally required 
to report to the council on every matter entrusted to their care. In terms 
of time consumed, therefore, the municipal council committee is often 
more exacting than legislative committees at the state and national levels. 
They are also held more closely accountable to the legislative body than 
their counterparts at the higher levels. 

With legislative committees so numerous there must be some rational 
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arguments in their favor. The division of labor in the most cogent. Espe- 
cially in large assemblies, the chamber as a whole cannot study and recom- 
mend action on the flood of proposals that comes before it. Specialization 
of function, as in biology and all of modern social organization, becomes 
a necessity. Another factor is the accumulation of knowledge and experi- 
ence that derives from serving in a special field over a period of years. If 
the chairman of an appropriations subcommittee on agriculture, for exam- 
ple, does not have the required knowledge to begin with, he must soon 
accumulate a wealth of theoretical and practical information on the prob- 
lems of farmers and the programs operated by the Department of Agricul- 
ture. The legislature naturally comes to rely on him not only for informa- 
tion but also for his judgment and evaluations. 

The committee system also makes it possible to hold public hearings at 
which the beneficiaries of the governmental service in question may be 
heard. This accords with our ideas of democracy and representation, because 
it gives those most intimately affected by a proposed program an opportunity 
to express their support or opposition, to point out practical difficulties 
that may have been overlooked, and to supply the legislature with useful 
information. Another advantage of the public hearing is that it helps to 
secure consent and active cooperation from the affected interests in advance 
of the administrative execution of the program. 

These are all impressive arguments on the side of the committee method. 
Committees should not be regarded as time wasters, because it is there that 
most of the real work of the legislature has to be done. They are so impor- 
tant that the legislative day is usually divided between them and the regular 
session—the morning being devoted to committee meetings and the afternoon 
and evening to full meetings of the legislature. 

Drawbacks of the Committee System 

It has come to be realized by political scientists, by members of the legis- 
latures, and by the public as well, however, that American committee pro- 
cedure has been carried to such lengths in our legislative bodies as to detract 
from the efficiency and responsibility of the legislative institution itself. The 
principle of division of labor may be so exaggerated that the separate parts 
of the legislature cannot properly be welded together in an orderly and 
effective manner. There is too divisive an influence among them. For exam- 
ple, a committee on agriculture undertakes a program of marginal land 
utilization Jor farming purposes, but a committee on conservation goes in 
the opposite direction, favoring reforestation, wild life refuges, and replant- 
ing to hold soil and moisture. To proceed with both programs indiscrim- 
inately in the same area can lead only to confusion and a waste of public 
funds. The consolidation of committees such as has occurred in Congress, 
and in a few of the state legislatures, therefore, is a trend that should be 
encouraged generally. 

Where there remains a welter of committees, the legislature itself must act 



368 


AMERICAN GOVERNMENT IN ACTION 


as referee. But too often its internal dispersion into a multitude of com- 
mittees, together with the lack of sufficient controlling authority to secure 
responsible and rational policy, makes it impossible for the legislature to 
be a competent referee. As a result, it loses face with the voters, and press- 
ing problems are delayed in their solution. At this point a guiding prin- 
ciple suggests itself: Just as a legislature must define its major objectives 
in order of importance before it can become truly effective, so also must 
it analyze its major areas of legislation and correspondingly reorganize its 
committee structure. 

Once the principal areas of legislation have been defined and the number 
of key committees reduced to workable compass, there should be an articu- 
lation of the same committees in both houses and a correspondence between 
the committee structure of the legislature and the administrative depart- 
ments of the executive branch— the whole welded together by a legislative 
council in the legislature responsible for the party program. This proposal 
will be dealt with in detail a little later in this chapter. It is not suggested 
that any such rational system is imperative in order to prevent immediate 
disaster, or that it would solve all of our problems of representative govern- 
ment. But it would result in greater effectiveness and responsibility, and 
it would increase the prestige of the legislature and the respect and confi- 
dence of the public. 

To a considerable extent the integration of overlapping committees has 
already occurred in Congress, as a result of the legislation of 1946. But 
the state legislatures are still handicapped by their legion of committees. 
Unfortunately, once a legislative committee has been created it resists extinc- 
tion or consolidation even when its social utility has long since expired. 
In his Congressional Government Woodrow Wilson pointed out more than 
sixty years ago that each of the eighty committees in Congress was a petty 
principality presided over by a jealous chieftain; that the multiplicity of 
committee leadership in Congress resulted in loss of effectiveness and 
divided responsibility; that the chambers deliberated and legislated in 
small sections, with little attempt at coordination; and that in consequence 
Congress neglected its most important functions of debate on capital issues, 
attacking them in a splintered rather than a unified fashion. Many of our 
state legislatures might still be described in these terms. Responsible leader- 
ship requires integration. But when the leadership of the legislature is 
scattered among the chairmen of its many standing committees, then the 
splitting up of the legislative function militates against the development 
of unified leadership and the adoption of a consistent program. Thus the 
problem of articulated responsibility remains unsolved. 

And finally, too many committees mean that many senators in state 
legislatures, especially, find it impossible to attend important meetings 
because of conflicting schedules. Nine, or even six, committee assignments 
are too much for any man. Much voting must necessarily be by proxy. 
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Committee members dash from one hearing to another, with no chance 
to become familiar with the business of any. Indeed, when a measure gets 
to the floor of the chamber, a committee member may know little more 
about the issues involved than his colleague who is not a member. 

IMPROVING THE COMMITTEE SYSTEM 

Following the passage of the Legislative Reorganization Act of 1946, fifteen 
major areas of legislation were recognized, and the committees of each 
house of Congress were combined and renamed to correspond with each 
of them. These major groupings are agriculture and forestry, appropri- 
ations, armed services, banking and currency, civil service, the District of 
Columbia, expenditures in the executive departments, finance, foreign 
relations, interstate ^nd foreign commerce, judiciary, labor and pubic wel- 
fare, public lands, public works, and rules and administration. In addition, 
the House has its Committee on Un-American Activities. Under this 
arrangement, major problems are dealt with broadly rather than piece- 
meal. Subcommittees still work on particular aspects of general problems, 
but when the time comes for legislative action, the parent policy committee 
fits the parts together in the form of a bill. 

These reorganized committees have been authorized to appoint additional 
research, professional, and clerical personnel, with the result that in 1947 
there were 285 persons on the staff of committees in the Senate and 260 in 
the House. It is interesting to note, furthermore, that the setting up of 
twin committee systems in both houses has stimulated a good deal of 
intercameral staff cooperation and joint action, especially in foreign affairs, 
fiscal affairs, and housing. 

A consolidation of this kind in the state legislatures might make possible 
the joint consideration of major issues, greater internal efficiency, increased 
responsibility for legislative policy and results, greater economy of time and 
effort, improved articulation of the two chambers, and more cordial legis- 
lative-executive relationships. These are objectives worth working for. 

Joint Committees for a United Attack 

Another possible instrument in the attack on the committee problem is 
the use of joint or unified committees as contrasted with the separate, 
duplicating committees existing at present. This is suggested by the fact 
that in addition to the present dispersion of effort and leadership in all but 
one of the state legislatures (Connecticut) and still to some extent in Con- 
gress, there is also the duplication of function resulting from bicameralism. 

Both houses of the legislature . have committees on the same subject. If 
they pooled their efforts they could save much time and money as well as 
the energy of their members. It seems safe to assume that legislatures could 
work out solutions and put acceptable laws into effect much more quickly 
and assuredly if the two houses worked together in joint committee. In 
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Congress such a plan has been achieved where some particular subject is 
involved, such as housing, labor-management relations, and aviation policy, 
to mention but three recent examples, as well as the Joint Committee on 
the Economic Report. 

In the states, however, the traditional jealousy between the two branches 
of the legislature makes a joint attack rarely possible, the consequence 
often being a stalemate between opposing programs of the two groups. Of 
the forty-eight state legislatures, only three or four make any extensive use 
of the joint committee procedure. Massachusetts is the outstanding example. 
Where the joint committee is used it has reduced the average number of 
committee assignments for each member to less than half the national 
average. The results of joint committee work bear out the belief that 
economies and greater legislative effectiveness may be expected from its use. 

It seems that if bicameralism is to continue, more extensive use should be 
made of the joint committee procedure in areas of major social policy. And 
yet, because of the natural resistances to such a scheme, he would be a rash 
prophet who would foresee its wide adoption. This is a strong argument for 
unicameralism at the state level. 

Majority Party Responsibility through a Legislative Council 

The consolidation of committees and the creation of joint committees 
should be followed by the establishment of a legislative council in Congress 
and the state legislatures on which the majority party leaders in both houses 
and the executive branch would be represented. This would constitute an 
over-all coordinating unit in the legislature itself. A dozen states have al- 
ready set up such agencies, but the practice should be made universal and 
the emphasis should be shifted from research and bill drafting— which 
might better be done elsewhere anyhow— to articulation of planning and 
decision on policy making by the party leadership. 

In line with this procedure, the report entitled The Reorganization of 
Congress recommended that a legislative council be established “to be 
composed of the Vice-President, the Speaker of the House, the majority 
leaders in both chambers, and the chairmen of the reorganized standing 
committees (sitting separately in each house); and that it be the duty of this 
legislative council to plan and coordinate the legislative program of Con- 
gress and to promote more effective liaison and cooperation with the 
Executive.*’ 

This recommendation was not implemented in the legislation of 1946; 
consequently in the federal government today the nearest approach to such 
a system is found in the periodic meetings Presidents have held in recent 
years with House and Senate leaders of their own party. During Franklin D. 
Roosevelt’s administration these informal sessions were set for Monday 
mornings. Sometimes, when the matter was sufficiently important, the 
President would also invite the leaders of the opposition party to be 
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present. This was an especially common practice during the course o£ 
World War II, when partisanship was temporarily discarded. President 
Roosevelt was also in the habit of personally reporting to Congress on 
matters of special importance, as when he appeared before the combined 
houses on his return from Yalta. But in 1950 Secretary of State Dean 
Acheson set a precedent when he appeared on the stage of the Coolidge 
Auditorium in the Library of Congress and answered questions put to him 
by a group of 250 members of the Senate and the House of Representatives. 
The Speaker of the House presided and the subject under discussion in- 
cluded some of the most controversial aspects of our foreign policy. 

Someone has said that the British cabinet is the buckle that binds the 
legislative and executive branches together, giving the government efficiency 
as well as responsibility. A buckle may not be the best analogy, but it does 
suggest what is required. We do not necessarily need the cabinet form of 
government in this country because there are aspects of our presidential 
system that are superior for our needs. We do, however, need the equivalent 
of some of the best features of responsible cabinet government because they 
embody principles that may be disregarded only at the cost of lowered 
efficiency and responsibility. 

The proposed legislative council, representing both houses of the legis- 
lature and the executive, is an example of how the substance of respon- 
sibility in government may be secured without imitating others. The sepa- 
rate identity of the legislative and the executive branches, which is the 
core of the doctrine of separation of powers, would not be disturbed, but 
close cooperation would be superimposed on the existing structure. If Con- 
gressional leadership in the legislative council did not wish to do so, there 
would be no more reason for the legislature to follow the desires of the 
executive than at present. But there would be greater assurance of mutual 
understanding and cooperation in the interrelated processes of lawmaking 
and administrative execution. If Congress could secure greater coordination 
through the simplification and tightening up of its committee structure, if 
the executive branch could secure better coordination by using the cabinet 
to better effect, and if, finally, the legislative and executive branches could 
be brought together for legislative planning purposes, then the greatest 
single weakness of the American form of government would have been 
largely rectified. That weakness is lack of coordination in the top ranks of 
the government. Without it there can be no effective responsibility. 

IMPROVED EFFICIENCY AND RESPONSIBILITY- 
SUMMARY OF 1946 LEGISLATION 

The Joint Committee on the Organization of Congress, appointed in 1944 
under the chairmanship of Senator Robert M. La Follette, Jr., and Congress- 
man A. S. Mike Monroney, undertook an extensive study of Congress and 
held a number of public hearings- In March of 1946 it was ready to report 
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its findings, aimed at improving the efficiency and responsibility of that 
body. This report is a landmark in our governmental history, because even 
though all of the proposed reforms were not at once accepted, it shows 
clearly what must be done if Congress is to regain its lost influence and if 
responsible leadership is to be secured.^ 

Five months after the report of this joint committee was issued, the Legis- 
lative Reorganization Act of 1946 was passed. In order to round out what 
has been said in the preceding chapters, the gains under this legislation may 
be briefly summarized: 

The standing committee structure of both houses was integrated and 
simplified to reduce committees in the Senate from 33 to 15 and in the 
House from 48 to 19. The number of select committees was likewise reduced 
from 18 in 1946 to 11 in 1947, with a combined membership of 112. The 
jurisdiction of the standing committees in both houses was defined and 
clarified in their rules, considerably reducing jurisdictional conflicts between 
committees over the reference of bills. In addition, committee procedure 
was regularized as regards periodic meeting days, the keeping of committee 
records, the reporting of approved measures, the presence of a majority of 
committeemen as a condition of committee action, and the conduct of 
hearings. Conference committees were limited to revising instead of re- 
writing measures coming before them. Committee offices, staff personnel, 
and records are now kept separate from those of committee chairmen; open 
hearings are now held except in the case of the House Committee on 
Appropriations; special investigations are generally undertaken by standing 
committees instead of by select committees (although some select committees 
are still used); and party policy committees have been set up in the Senate, 
but not yet in the House. 

In the matter of additional staff, administrative assistants were provided 
for senators, the Office of Legislative Counsel was enlarged, the professional 
personnel of all standing committees in both houses was increased, and 
the Legislative Reference Service was enlarged by the addition of senior 
specialists. The work load on Congress due to private bills was considerably 
reduced by a ban on four classes of such legislation, including pension bills, 
tort claim bills, bridge bills, and bills for the correction of military and 
naval records. Senate committee assignments were brought down from a 
total of 1,030 during the Seventy-ninth Congress to 516 in the first session 
of the Eightieth Congress, with the average number of assignments for each 
senator declining from 10.7 to 5.4 in 1946 and 2 in 1950. Some headway was 
also made in the matter of supervising the executive branch, with at least 
8 committees in the Senate and 7 in the House performing the function of 
overseer. 

Among miscellaneous gains, on half of the twenty-two general appro- 
priation bi lls passed by the first session of the Eightieth Congress, time was 

2 Ibtd., especially pp. 1-16. 
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allowed in both houses for members to study the committee hearings and 
reports before the bills were taken to the floor; the legislative time 
schedule was regularized to provide for adjournment at the end of July; 
the Congressional Record was enlarged to include a daily digest, and at in- 
tervals a resume of Congressional action; more than a thousand lobbyists 
were registered (although only a little over two hundred had filed the re- 
quired quarterly financial statements); and Congressional salaries were 
raised and retirement pay was provided. The public laws passed by the 
first session of the Eightieth Congress totaled 394 compared with 293 turned 
out by the first session of the Seventy-ninth Congress; at the same time, 
significantly, the number of private bills declined from 365 to 131. 

It must be realized, however, that not all of the provisions of the Legis- 
lative Reorganization Act were scrupulously implemented. Thus, during 
the first session of the Eightieth Congress, there were eighteen violations of 
the prohibition against including substantive legislation in Senate appro- 
priation bills, the Committee on House Administration made its final report 
on contested election cases ‘later than six months from the first day of the 
first regular session not all witnesses filed written statements in advance 
of their appearance before committees, and not all standing committee hear- 
ings were open to the public. In addition, a provision in the act requiring 
the committees of both houses to meet jointly at the beginning of each 
regular session to study the President's budget recommendations and report 
back to their respective houses (the so-called legislative budget) was not 
fully carried out in that the required concurrent resolution became dead- 
locked in conference, and it appears that this whole provision may have 
to be considerably revised in order to be workable. With regard to general 
appropriation bills, the provision for a three-day interval between report 
and floor consideration was violated twenty-three times, the standard 
appropriation classification schedule had not yet been developed by the 
appropriations committees, nor had they submitted recommendations to 
limit permanent appropriations. Appropriations to the Legislative Refer- 
ence Service and the Office of Legislative Counsel were not in the full 
amount stipulated in the act, and studies of obsolete restrictions in appro- 
priation acts and of expenditure analyses that the Comptroller General had 
been directed to make were held up for lack of funds. Finally, many lobby- 
ists had failed to register and to file the required financial statements. 

This review of what has been achieved and what has failed naturally 
leads to a consideration of what steps remain to be taken. All special 
committees in both houses, for example, could well be eliminated because the 
jurisdiction of the permanent standing committees has been enlarged and 
the committees have been equipped to cover every conceivable subject 
of legislation. 

ISiore important, however, is the question of seniority rule. Both of the 
reports by private organizations. Strengthening the Congress and The Reor- 
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ganization of Congress, stressed the need to eliminate the seniority rule 
altogether, but the Joint Congressional Committee offered no recommenda- 
tions on the subject, nor was it touched upon in the final act. Seniority, 
therefore, remains a problem, especially with regard to committee chair- 
manships, which fall automatically to the member who belongs to the party 
in power and who has served longest on that particular committee. Com- 
mittee chairmen are key figures in determining the priority of bills, shaping 
their form and content, and even in deciding whether a bill shall be con- 
sidered at all. Especially when the Democratic party is in power, the 
seniority rule gives an influence to the Southern members of the party out 
of all proportion to their numbers and to the number of people they repre- 
sent, because the one-party rule in the South makes it possible for a member 
to stay in office longer and to move to the top in committees much faster 
than is generally true of members coming from other parts of the country. 
In 1949, for example, not a single committee chairman was drawn from 
New England or the West Coast, although President Truman's election 
would have been impossible without Democratic support from those 
sections. 

The basic requirements of a committee chairman are ability, including 
knowledge, training, and experience; a devotion to the public interest as 
against a local or sectional interest; and a sense of political responsibility. 
Several methods of selecting chairmen have been proposed as alternatives 
to the seniority rule: appointment by the Speaker of the House and the 
presiding officer of the Senate or by the majority leader in each chamber; 
secret election by committee members or by party caucus; selection by^a 
committee on committees or by the rules committees; automatic rotation 
in office at periodic intervals; and election from the floor. In the final analy- 
sis, appointment by the majority leader in each house would seem to be 
the best method. These leaders direct the party's legislative program, receive 
legislative proposals from the committees, and determine the order of 
business on the floor. To allow them to appoint committee chairmen would 
strengthen party responsibility and the authority of the majority leader in 
each house. Finally, the power to appoint should be accompanied by the 
power to remove, thus further reinforcing party responsibility. 

Other improvements that remain to be made include the expansion of 
professional personnel for standing committees in particular cases, the pro- 
vision of administrative assistants to representatives, and the creation of 
an office of personnel adviser for Congress as a whole. The research, pro- 
fessional, and clerical staff of Congress totals some 4,600 persons, and the 
turnover is so large that some central clearinghouse to assist in handling 
personnel problems, in the initial stages of appointment at least, seems 
warranted. 

Another area of improvement concerns the oversight function of the 
standing committees, which could be made exceedingly valuable both to 
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Congress and to the executive branch. Larger committee staffs, the insti- 
tution o£ periodic question periods before committees, the maintenance of 
departmental liaison officers in the capital, and the creation of the joint 
legislative-executive council strongly recommended, but not included in the 
act of 1946, would all help to facilitate the oversight function of Congress. 

The establishment of a party policy committee in each house would 
constitute another gain. Such a group already exists in the Senate but not 
in the House. At present the Joint Committee on the Economic Report 
has the potentiality of becoming the over-all policy committee of both 
houses so far as the domestic economy is concerned. 

The legislative budget procedure also remains a problem. In the Eighti- 
eth Congress the arrangement proved unworkable because, although the 
joint budget committee brought in its budget resolution, differences between 
the House and the Senate could not be reconciled in conference and the 
matter died there. The Eighty-first Congress tried it again, however, and 
in 1950 the House Appropriations Committee reported out a $29 billion 
bill that included most of the big-money bills hitherto considered sepa- 
rately. Changes in the procedure which might make it more practical include 
a larger staff of experts assigned to the joint budget committee, postpone- 
ment of the concurrent resolution until toward the end of the session, the 
consolidation of appropriations bills into one or two omnibus bills or the 
fixing of ceilings for each separate general appropriation bill, submission 
of finished bills to the joint budget committee by the appropriations com- 
mittees, joint hearings by the appropriations committees of the two houses, 
and a ban on all carry-overs of appropriations from one year to another. 
Finally, it seems as though Congress could easily dispense with responsi- 
bility for the government of the District of Columbia and the consideration 
of all private claims and immigration bills. Many people would include 
the filibuster in the same category. 

EXECUTIVE ACCOUNTABILITY^ 

The enrollment of a law on the statute books does not end the responsibility 
of the legislature to the people. Far from it. What the law will mean in prac- 
tice and the extent to which it will fulfill the purpose originally intended 
depend on the skill with which it is administered.^ No law is self-interpret- 
ing. It must be interpreted, section by section, throughout its entire admin- 
istrative and judicial course. 

It is the duty of the legislature, therefore, to exercise surveillance over the 
executive, to follow closely the unfolding process of administration because 
there are bound to be additional legislative responsibilities in connection 
with it. Amendments to the original law, for example, will often be needed. 
Moreover, the administration must periodically return to the legislature for 

3 See also Chapter 33, “Holding Administration Accountable.’* 

4 Discussed in Part Seven, “Public Administration— The Law in Action.** 
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more funds with which to carry the program forward as authorized by the 
statute. Further, if questions arise as to original intent, the legislature should 
be in a position to advise the executive as to what that intent was. 

There is yet another reason, however, why surveillance of administration 
is the second large function of the legislature, next only to lawmaking: 
power is universally subject to abuse. This is particularly true when, as 
today— because of the size and complexity of social problems— legislation is 
general and administrative discretion later shapes it by interpretation. The 
legislature, therefore, must be on the alert to detect such things as outright 
dishonesty, distortion of the purpose of the law, a virtual breakdown in 
enforcement effectiveness, financial extravagance, arrogance toward and 
disregard of Congress, and stupid, discourteous treatment of the public. This 
supervision, of course, is the initial responsibility of the chief executive. His 
is the primary role, but it is also the legislature's coordinate responsibility 
because of the continuing need for amendment, finance, interpretation, and 
censure. 

A discussion of executive accountability— involving as it does the question 
of the means by which the legislature exercises surveillance over the execu- 
tive— inevitably brings up the question of the separation of powers in 
American government. This doctrine is a distinctive feature of our system 
and a chief point of diflEerence between presidential and cabinet govern- 
ment— although, as will be seen, the differences are sometimes more theoreti- 
cal than real. 

The Doctrine of the Separation of Powers as It Stands Today 

The doctrine of the separation of powers incorporated into the federal and 
state constitutions does not mean— and was never intended to mean— that the 
three departments of the government shall operate in wholly separate areas ' 
of their own. They are not watertight compartments. They are insulated 
rather than isolated— the current from the central powerhouse, taking the 
form of law and the political process, runs equally through all of them. 

The separation of powers means that the integrity of each of the three 
branches of government shall be respected; that no branch shall attempt to 
dominate or do the work of the other; that the principle of the division of 
labor shall operate in government as it does in industry; and that each 
branch shall have the necessary authority and perquisites to make its peculiar 
function— legislation, administration, or adjudication— effective within its 
own sphere. 

The formula that the founding fathers designed involved definition of 
separate functions accompanied by correlation of their working parts. W. W. 
Willoughby pointed this out in his Constitutional Law of the United States: 
“A fundamental principle of American constitutional jurisprudence, ac- 
cepted alike in the public law of the federal government and of the states, 
is that, so far as the requirements of efficient administration will permit. 
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the exercise o£ the executive, legislative and judicial powers is to be vested 
in separate and independent organs of government/' (Italics ours.) But, he 
continues, each of the three departments, by express constitutional provi- 
sions, exercises many powers which, judged by their essential nature, partake 
of the characteristics of the other two.® 

When we think of the separation of powers we usually also think of checks 
and balances. The two are related, but they have different functions. One 
separates, the other draws together. The system of checks and balances means 
that each department, largely for its own protection and to maintain the 
governmental equilibrium, checks the other two by exercising powers having 
some of the inherent characteristics of the others. Indeed, it might almost 
be said that each department invades the sphere of the other. Thus, for 
example, the powers of Congress that have judicial characteristics are the 
authority to determine the qualifications of members and to decide con- 
tested elections, as well as the express power to present and try impeach- 
ments, discipline its own members, or institute proceedings against members 
of the public adjudged in contempt of the legislature.® 

Congressional power which partakes of executive characteristics includes 
the power of participating in the appointment and treaty-making authority 
and the administration of the Government Printing Office, the General 
Accounting Office, the District of Columbia, and the territories and depend- 
encies. In addition. Congress has oversight of the numerous regulatory 
commissions such as the Interstate Commerce Commission, the Federal 
Communications Commission, and the Federal Trade Commission. 

In the executive branch, as holder of the highest office in the gift of the 
voters and the party in power, the chief executive naturally has great influ- 
ence in recommending and securing legislation in accordance with the 
party’s platform. In the case of the President, and that of many state gover- 
nors and strong mayors generally, the executive’s influence on legislation 
may be more pronounced than the influence of any other individual. The 
executive, therefore, does not merely come in at the end of the lawmaking 
process to decide whether or not the veto power shall be exercised; he is often 
the chief initiator of legislation as well. This is another similarity between 
the presidential and cabinet systems of government. 

The chief executive’s authority to initiate policies that later become law is 
so common a development in American government that it will receive 
special attention here. The authority is frequently set forth in specific con- 
stitutional provisions. In the case of the President, for example. Article II 
of the federal Constitution provides, “He shall from time to time give to 
the Congress information of the State of the Union, and recommend to their 
consideration such measures as he shall judge necessary and expedient. . . .” 

5 w. W. Willoughby, Constitutional Law of the United States, 2d ed., 3 vols. (New York, 
1929), III, 1619. 

6 See Anderson v. Dunn (6 Wheaton 204. 1821). 
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Similar authority carried in many state constitutions permits the governor 
to initiate public policies. 

That over a period of time the initiative in legislation has shifted from 
Congress to the chief executive is nowhere more graphically stated than in 
the report of the Joint Committee on the Organization of Congress, which 
points out that “most bills introduced by Members are merely conduits for 
the executive departments, private organizations, and individual constit- 
uents. More than half the bills dropped into the ‘hopper' originate in the 
Federal departments and bureaus. . . . Although comparatively little legis- 
lation originates in Congress today, that body is still responsible for sifting, 
testing, and debating all legislative proposals wherever they come from and 
for determining the final shape of public policy."’^ 

If the legislation of recent years, particularly at the federal level, is 
analyzed, it will be found that most of the basic measures have been so-called 
administration measures. That is, the chief executive and his cabinet have 
sponsored them with, of course, the active consent and cooperation of the 
majority leadership in Congress. Indeed, the individual legislator today may 
find it difl&cult to get a major bill through unless it is recognized as an 
administration measure— another respect in which our system and that of 
the British have tended over the years to converge. This does not mean, of 
course, that all administration measures are automatically passed by Con- 
gress. There are outstanding exceptions, and in Truman's administration, 
especially, they have become numerous. 

This growing tendency for the administration to initiate legislation has 
been widely criticized, but, as an editorial in a metropolitan newspaper 
pointed out in March of 1945, “the realization appears to be spreading that 
our federal government has had to grapple with new and complicated prob- 
lems, that a Congress organized for horse-and-buggy days has been ill 
equipped to do so, and that legislation has necessarily originated with the 
executive department to fill the vacuum.''^ Since the legislation of 1946 
Congress is in a better position to take the initiative. 

In the federal government, most amendments to existing legislation are 
actually drawn in the executive departments affected. The customary pro- 
cedure is for the cabinet officer or bureau chief to speak to a Congressional 
committee chairman about the necessity of an amendment or supplementary 
legislation. If the committee chairman approves, the legislation is drafted 
in the executive department, often by a departmental committee on legis- 
lation. The chairman of the committee of Congress and his colleagues are 
then given an opportunity to change the draft if they wish. When the bill 
is introduced, a public hearing may be held, and further changes may be 
made. The bill is then referred to as an administration measure; where- 
upon tjtie chances of getting a rule from the Committee on Rules, of placing 
the bill on the agenda, and of having it passed in most cases are very good. 

7 Senate Report No. 1,011, p. 2. 

» Chicago Sun, March 19, 1945. 
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So extensive has the bill drafting activity of the federal executive depart- 
ments become that a special division on legislation has been created in the 
Bureau of the Budget. All draft bills emanating from the executive depart- 
ments are supposed to be cleared there before they can be said to have the 
endorsement of the administration. Another function of this unit is to clear 
legislation affecting two or more interested administrative departments, 
whether the draft originates in a committee of Congress or in one of the 
executive agencies. When comments from the several executive agencies in- 
terested in a particular measure have been received in the Bureau of the 
Budget, a consolidated statement is prepared which becomes the official 
position of the chief executive. Or, if the President is not sufficiently inter- 
ested, the several viewpoints are sent on to Congress without recommenda- 
tion or comment. 

In Article I the Constitution says, '‘All legislative powers herein granted 
shall be vested in a Congress of the United States."' (Italics ours.) Is this 
admonition violated under the practice just described? Some members of Con- 
gress feel that we have come close to that point. When a large share of our 
national legislation originates in the executive branch, they say, and when 
there is more sublegislation in the form of orders,* rules, and interpretations 
coming out of the enforcement agencies than the total of formally enacted 
legislative measures, then the doctrine of separation of powers is being sub- 
verted. And it must be conceded that the partial abdication of Congress of 
this policy-making function may be dangerous. 

However, if Congress wants to keep the initiative in legislation, then it 
must equip itself still further with facilities comparable to those of the 
executive departments. For Congress, this means even better staffs for its 
committees and its research work— men who will do legwork as well as 
brainwork— and greater facilities for the study and drafting of bills than have 
been provided since 1946. It is chiefly a matter of tipping the balance back 
toward legislative initiation, rather than disqualifying the executive depart- 
ments in this field. Cooperation, therefore, is an essential part of the doctrine 
of separation of powers. The role of the executive in lawmaking will be 
large in the future, as it should be. But our democracy would be threatened 
if at the same time our legislatures failed to strengthen their own resources,, 
initiative, and influence. 

So much for the manner in which the legislative and executive branches 
partake of the characteristics of each other. The effect of the judiciary on 
both the legislative and the executive branches will be taken up in the next 
part of the book. 

Methods of Checking Up on the Executive 

The facilities available to Congress whereby surveillance of the executive 
may be secured are still far from adequate. To be sure. Congress receives 
periodic reports from the executive agencies for which it provides funds; 
these are good in their way but of limited usefulness. Also, once a year 
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Congress has a chance to question the department heads when they appear 
at their appropriation hearings,® sessions which get down to fundamentals. 
The clerk of the appropriations committee is usually effective in sug-. 
gesting the pertinent information that should be brought out. Agencies are 
put on the carpet for their sins of commission and omission, but the 
appropriations hearings have the same defect as the annual reports— they 
occur after the event. Provisions contained in the act of 1946 intended to 
strengthen supervision of the executive branch have not worked well in 
practice, but with better staff and procedures there is the chance that they 
might,* 

Financial supervision is also exercised through the General Accounting 
Office, which Congress considers its “watchdog of the public treasury.'’ This 
office is responsible for a preaudit certifying that a proposed requisition on 
the Treasury by any federal agency has been duly authorized by Congress. 
This, too, has been helpful, but, as will be seen, it is a cumbersome adminis- 
trative procedure. Further opportunities to question responsible executives 
are found when Congressional hearings are held on new legislation, because 
every bill aflEecting a department involves an invitation to its executive to 
appear before the legislative committee to express his views. The surveil- 
lance possibilities of this device are limited, however, because attention is 
naturally centered on the proposed legislation and its future effect rather 
than on the experience of the past. Moreover, members of the legislature 
frequently write letters to administrative heads of departments, either at 
the instigation of a complaining constituent or on their own initiative; the 
replies are a valuable source of information and a good means of checking. 
The press, with its nose for news, brings into the glare of publicity many 
an intolerable situation or rank injustice. 

These methods are useful and essential. No one would think of dispensing 
with them, but they are hardly adequate. 

Special Investigations of the Executive 

A natural suspicion of the executive inevitably leads to fears and appre- 
hensions on the part of congressmen, some of which turn out to be justified. 
This attitude is bound to remain and even to grow unless regular methods 
can be secured for satisfactory, periodic checkups by Congress. 

The device which both Congress and the state legislatures have used most 
extensively in this field is the investigation of executive action by special 
committees appointed from the legislative body. In recent years Congress 
has had almost as many special committees as regular committees— they 
abound also in the state legislatures; these virtually double the committee 
assignment load of individual members. 

How effective are these special committees? In terms of age and tradition 
it might seem that they had proved themselves beyond the shadow of a 

9 Dealt with in Chapter 32, “The Budget— Instrument of Planning and Control.*’ 
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doubt. From the First Congress there have been scores o£ investigations, the 
largest number of which have dealt with complaints against or suspicions 
of the chief executive or one of his official family. President Jackson had a 
battle royal with Congress over investigations of his executive departments 
and programs. No one has been exempt— Abraham Lincoln, General Grant, 
Theodore Roosevelt, Woodrow Wilson, Franklin D. Roosevelt. Tons of 
documents have been issued by these special investigations, which have 
sometimes gathered much useful information and disclosed actual abuses, as 
in the famous Star Route and Teapot Dome scandals. But such inquiries 
are too sporadic. Long before he became President, Woodrow Wilson cor- 
rectly characterized them as political fishing expeditions. They have the 
same shortcoming as annual reports and appropriations hearings— they come 
too late. 

Investigations of this kind were once common in Great Britain, where 
Parliament was determined to check up on what the executive was doing. 
With the introduction of responsible government in the eighteenth and 
nineteenth centuries, however, they gradually disappeared. Parliament has 
substituted a more useful device called the Royal Commission. These spe- 
cially created commissions consist of experts and legislators who study major 
problems such as housing, unemployment, or the future of the coal industry, 
and report back to Parliament. In practice, this has proved to be an excellent 
method. In recent years Congress and the state legislatures have occasionally 
adopted a similar procedure with beneficial results. 

Special investigating committees, therefore, have their place in govern- 
ment, but they should be supplemented by methods, such as the Royal Com- 
mission, that are not so sporadic. 

Question Time 

Another useful device of supervision by the legislature is a regular pro- 
cedure by which the chief executive and any other executive officials whom 
the legislature wants to hear are asked to appear before it and answer ques- 
tions on particular matters of interest. When the House of Commons began 
to use the so-called question hour extensively, sporadic investigations dis- 
appeared. A regular time is now set aside in many national parliaments, as 
in Great Britain, for the appearance of executive leaders whom the members 
wish to hear. Questions in writing must be presented in advance in order to 
give the executive a chance to make inquiries and to look up the answers 
if he does not have them at hand, 

A proposal by Senator Estes Kefauver in 1944 would make the question 
time a reality in this country.^® Already we have tended in that direction, 
as indicated by the comparatively recent appearance of Presidents before 
Congress in joint session. Such appearances invariably have a favorable 

10 See his article, *‘The Need for Better Executive-Legislative Teamwork in the National 
Government,” American Political Science Review, April, 1944. 
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effect. False fears are dissipated. The legislature is made to feel that it is a 
partner and that the executive realizes the need of consulting it. Much useful 
information that should enter into legislative decisions is made available 
by the executive at such times. 

The direct, forthright approach is supposedly an American characteristic. 
It will be surprising, therefore, if the question-time device is not widely 
adopted by legislative bodies in the United States as soon sts they become 
aware of its advantages. If we do some straight thinking about the separation 
of powers, we shall see in the question period a desirable expedient in sup- 
port of, rather than in conflict with, that theory. 

PRESIDENTIAL AND CABINET GOVERNMENT 

As has been noted, American governments now do so many things that were 
once thought a part of the cabinet system that the differences between the 
two forms tend to shrink- Executive initiative in legislation, appearances 
before the legislature, executive budgets, the growing prominence of admin- 
istration measures, joint meetings on legislation, the use of outside experts 
for the investigation of basic problems—these are all evidence of the con- 
vergence noted. As a nation we have taken some of the best features of 
responsible government and incorporated them more or less informally into 
our own permanent institutional structure. 

Our chief executive has a fixed term of office. He is elected by the voters 
and remains in power until the end of his term, regardless of whether he and 
the legislature work in unison. In cabinet government, on the other hand, 
the cabinet is created out of the legislature; the Prime Minister and his 
colleagues must hold seats in Parliament; one and all go out of power when- 
ever the majority in the legislature fails to support them on important issues. 
Thus when legislative-executive accord fails, a new cabinet must be formed. 
It also means that all legislation and financial measures of public import 
must have the blessing of the cabinet and be introduced by it. 

Obviously, this is full-fledged responsibility in government. In the United 
States, we do not have that much responsibility or that much assurance of 
cooperation between the chief executive and the legislature. Is it possible to 
secure the substance of responsibility and cooperation within the framework 
of our system? Some of the methods by which it might be secured have been 
suggested. 

Legislative-executive relationships have been called the most crucial, and 
at the same time the most difficult, area of the American constitutional 
system. This strategic nexus becomes even more important as the United 
States moves into a period where the alert anticipation of future problems 
and the skillful blending of diverse interests seem to be requisite if the new 
adjustments necessary in the international field are to be made in such a 
way as to preserve our civilization. 
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QUESTIONS 

1. What is meant by responsible government? Mention the chief ways 
in which party pledges to the voters can be enforced, party regularity in 
Congress obtained, and executive accountability to the legislature assured. 

2. Suggest three ways in which American presidential government has 
in recent years tended toward the practice (if not the theory) of British 
cabinet government. 

3. Explain the functions of the steering committee, the majority and 
minority committees on policy, the floor leaders, and the party whips. 

4. What are the functions of a legislative council? 

5. What are the principal areas of public policy as indicated by the 
reorganization of the committee structure of Congress in 1946? 

6. Summarize the principal accomplishments of the Legislative Reorgan- 
ization Act of 1946. 

7- The term “administration measure” has become an established con- 
cept in Washington and in most of the state capitals. To what extent is a 
parallel situation found in city governments? If you live in or near a large 
city, explore this question in your own laboratory. 

8. How has the doctrine of separation of powers accommodated itself 
to the growing trend toward responsible leadership by the majority political 
party and its elected executive? 

9. What are the principal alternatives that have been suggested relative 
to the discontinuance of the seniority rule in choosing committee chairmen 
in Congress? 

10. Do you favor the question-time device? the use of special investigating 
committees? Analyze the arguments for and against these techniques of 
government. 
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CHAPTER 21 


BASIC AREAS OF PUBLIC POLICY 


The political scientist must constantly be on the alert, lest, in his preoccu- 
pation with the machinery of government, he fail to give proper attention 
to the public policies and social objectives that it is the role of government 
to achieve. The content of public policy is at least as important as the 
manner in which it is determined. The ends of living are the first considera- 
tion— the machinery is only the means to their attainment. In practice, each 
is dependent on the other. 

The study of government has come to be considered by many writers as a 
study merely of power, influence, and leadership. But it is not enough to 
know how law is made and what the pressures and institutional difficulties 
are which attend that process. It is equally important to study the principal 
areas of decision making and to think deeply in terms of a hierarchy of 
values and what the grand strategy of society should be. 

Legislation is the life of the modern community. What are its objectives 
and priorities? What are the areas of public policy which we, along with the 
nation’s lawmakers, should be thinking about? 

WHAT ARE THE PRIORITIES OF THE PUBLIC BUSINESS? 

The basic areas of public policy divide naturally into the domestic and the 
international. During 1949-1950, for example. Congress and the country 
were equally concerned with the Marshall Plan, the North Atlantic Pact, 
and the battles in Korea, and with proposed changes in the Taft-Hartley 
Act, low-cost housing, a national health plan, the Brannon Plan, and the 
threat of inflation. State and local governments, meanwhile, having no juris- 
diction over international issues, centered their attention on problems 
similar to those in the domestic jurisdiction of Congress: state aid to local 
education, regulation of public utilities, improved health services, highway 
appropriations, and public works and conservation programs. 

In determining the priorities of the public business, of course, the danger 
arises that government will be called on to do so much— often of an emer- 
gency rather than a preventive nature — that other essential programs will 
suffer through lack of attention. A business can usually select and concen- 
trate on its own activity, taking its own time where it chooses. But in popu- 
lar government, overburdened legislators and administrators may be forced, 
as a result of pressure, to take on additional work at the expense of neglect- 
ing that which is at least equally important. Domestic programs, for example, 
always suiBEer in time of war. 
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UNITED STATES GOVERNMENT EXPENDITURES 

Source: ‘‘Our National Debt and the National Welfare,” National Debt Series No. 
12 New York: Committee on Public Debt Policy, 1948. 
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As a result of increasing complexity, what is desirable and what is neces- 
sary on the part of government may not always coincide. There can be little 
doubt, however, as to what government actually does. The figures tell one 
side of the story. The accompanying chart shows the increase in federal 
expenditures, amounting to something like 6,000 per cent, during the past 
thirty-five years. 

Other figures are equally illuminating, as shown in the following table 
setting forth budget expenditures by major programs, for the fiscal years 


BUDGET EXPENDITURES BY MAJOR PROGRAMS, 
FISCAL YEARS 

(^Dollar amounts in millions) 


National defense 

Veterans* services, benefits 

Interest on public debt 

Internationa affairs 

Tax refunds 

Social welfare, etc 

Work and direct relief 

Other welfare, etc 

Transport and communication . . . 

General government 

Agriculture 

Natural resources 

Housing facilities 

Finance, commerce, industry 

Labor 

Education and research 

Adjustment 

Subtotal 

Adjustment for Foreign Economic 

Cooperation Trust Fund 

Total Expenditures 

Excess of credits, deduct. 


1939 

1945 

1948 

$1,074 

$84,530 

$10,648 

559 

2,094 

6,563 

941 

3,622 

5', 211 

19. 

677 

4,745 

68 

1,817 

2,309 

3,996 

1,083 

1,946 

3,110 

4 

7 

886 

1,079 

1,939 

512 

3,407 

1,269 

556 

919 

1,390 

1,198 

1,611 

687 

214 

246 

1,095 

154® 

183® 

96 

52 

106 

95 

11 

157 

97 

44 

161 

73 

-63 

4-151 

-158 

9,027 

100,398 

36,066 



3,000 

$9,027 

$100,398 

$39,066 


Source: Committee on Public Debt Policy, National Debt Series No. 7, p. 13. 


1939, 1945, and 1948. National defense topped the list in 1948. Of norimili- 
tary expenditures—exclusive of interest on the public debt and tax refunds-- 
social welfare, transport and communication, and natural resources were 
the major beneficiaries, in that order. 

At the state level, out of a total expenditure of nearly $11.8 billion in 
1949, nearly $5 billion was spent on the operations of the government. Of 
this sum, the largest single item was more than $1.3 billion for public wel- 
fare. Next came hospitals and institutions for the handicapped, schools, and 
highways— in that sequence. In addition, a total of more than $1.7 billion 
was turned over to local subdivisions as state aid to schools, plus $563 million 
spent on state aid for highways. With public welfare, hospitals and institu- 
tions, schools, and highways heading the list of state expenditures, here is 
evidence of the welfare state. 

And finally, for the cities, the figures for 1948 show that of a total of more 
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than $2.8 billion spent for operation, $681 million went for public safety 
and only slightly less was spent for schools. Following these came public 
welfare, health and hospitals, sanitation, and highways. Here is more evi- 
dence of the welfare state. 

The top expenditures from the federal, state, and local analyses show that 
military costs, including payments to veterans, outrank all others. But in the 
nonmilitary category, public welfare and social security come first by a wide 
margin. Then follow such programs as aid to agriculture, flood control, 
schools, public safety, and highways. Are these, then, the priorities of the 
state? Figures alone, of course, do not tell the whole story. The dollar ex- 
penditure on finance, commerce, and industry, for example, is extremely 
small, and provides no indication of the importance of this function. The 
protection of persons and property has long been considered an indispen- 
sable concern of government, yet judged by expenditure totals it scarcely 
deserves mention. 


BUSINESS AND GOVERNMENT 

The stock market crashed in 1929 and a major depression set in. Many banks 
failed, moratoria were declared on certain kinds of private and public 
indebtedness, and at the peak of the depression more than 15,000,000 per- 
sons were unemployed. In an attempt to avoid the demoralizing effects of a 
dole, government tried to take up the slack by initiating programs of self- 
liquidating public works and work relief, the latter largely of a non-self- 
liquidating kind. The National Recovery Administration was created as an 
aid to industry, but it was later declared unconstitutional. The government 
insured bank deposits through the Federal Deposit Insurance Corporation. 
The Federal Reserve System, the Reconstruction Finance Corporation, and 
numerous housing, agricultural, and other public credit agencies tried to 
prime the pump and get the stream of commerce fully functioning again. 

The Securities and Exchange Commission was set up to regulate transac- 
tions involving finance capital. Labor's bargaining power was increased 
through the National Labor Relations Act of 1935 and similar laws. The 
Agricultural Adjustment Administration was established as an aid to agri- 
culture. Government helped to finance railroads, public utilities, and busi- 
ness ventures of many kinds. Extensive programs of public housing were 
undertaken. The Tennessee Valley Authority was launched. A National 
Resources Planning Board— -which became a part of the Executive Office of 
the President until it was abolished by Congress— worked on plans for the 
conservation and use of natural, industrial, and human resources. The 
government's concern for the nation's economic health, already great, was 
immeasurably extended during the 19S0’s by all these programs. There was 
much trial and error. There were significant successes and equally significant 
failures. Then the depression, with its central controls, shaded off into a 
world war during which even stronger governmental controls were set up. 
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People, who up to that time had been only mildly interested in problems 
of the national economy, then began to ask searching questions. Typical of 
these are questions raised in discussions by a group of authorities in a 
symposium published in 1941 under the title Planning for America, edited 
by political scientist George Galloway. Will governmental controls be with- 
drawn when the country returns to more normal times, or must we expect 
continued and possibly even extended controls? The answer offered in 
Planning for America is '‘that regardless of fluctuations in party politics, the 
government will steadily extend its control over the machinery of invest- 
ment and credit, the management of basic industries, the distribution of the 
labor force, and the direction of foreign trade.’' 

Assuming that a high-level use of our material and human resources is 
necessary to national defense, a sound economy, and the well-being of our 
citizens, are these objectives better secured by a relaxation of governmental 
interference, or by means of an even more clear-cut and more positive role for 
government than has yet been attempted? Can a mixed economy combining 
private and public enterprise— such as ours is— function satisfactorily, or 
is the middle ground untenable? What is the real meaning of conservation? 
What are the economic freedoms that we must seek to preserve and combine 
with over-all administrative efficiency? Can government and business work 
together as a team? And are their respective structures, integrations, and 
internal efficiencies adequate to the task at hand? 

The economic role of government in any nation is a matter of degree. In a 
laissez-faire economy envisaged by one school of economists, government 
should do little more than maintain peace and order and provide the condi- 
tions under which private enterprise may do the rest. The antithesis of 
laissez faire is socialism, also a matter of degree, in which the government 
plays a dominant role as both planner and operator of the economy. 

Between these extremes is a large area in which both the individual enter- 
priser and the government play complementary parts in fulfilling society’s 
economic wants, each attempting to supplement what the other does. The 
United States occupies this middle position today. The seeming differences 
in laissez faire, a mixed economy, and socialism reduce themselves to ques- 
tions of structure, organization, and incentive, the very kinds of societal 
problems this book has been considering.^ 

The Structure of the American Economy 

The structure of the American economy may be divided into five main seg- 
ments, including small enterprise, big business, public utilities, government 
enterprise, and cooperatives. 

Small enterprise is the locally owned department store, the family-size 
farm, or the corner grocery. This is the traditional form of American enter- 

iSee Benjamin E. Lippincott, ed.. Government Control of the Economic Order (Min- 
neapolis, 1935), Chap. 1. 
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prise and still predominates so far as numbers of units are concerned. Big 
business includes the giant corporations such as are found in the motor, steel, 
chemical, or motion-picture industries. A development of the last half cen- 
tury, for the most part, it has had an extremely rapid rate of growth. 

In the field of public utilities are transportation, communications, and 
various kinds of power, such as gas and electricity. This classification shades 
off into insurance, banking, and other essential areas where public control is 
now extensive. Many enterprises are operated by government itself, which 
undertakes almost every conceivable form of economic service but with the 
major concentration in transportation, communications, finance, and public 
works- There are also the United States Post Office and the school systems. 
Finally there are the cooperatives— both producers' and consumers'— extend- 
ing over a wide area but concentrated in agriculture. 

All of these forms of organization are found to some extent under both 
laissez faire and socialism. Their presence in each system, therefore, becomes 
a matter of emphasis or degree, but the degree is important because it deter- 
mines the system. 

The basic factor in our American economy is the rise of the modern giant 
corporation, which evolved as a result of technical and social invention.^ As 
Adolf A. Berle and Gardiner Means have pointed out in their notable book. 
The Modern Corporation and Private Property^ our giant industrial and 
financial corporations have fundamentally changed American life. Instead of 
small enterprise operated as a unit with ownership and management com- 
bined, we now have in large areas a separation of ownership and control, 
with thousands of individual stockholders— few of whom have the least 
chance of exercising any kind of guidance— served by a paid management. 
Private property, thus represented, has undergone a fundamental change of 
character, with ownership divested of its managerial function. The “semi- 
public" corporation resembles government more than it does private enter- 
prise. Berle and Means also pointed out that “at least 78 per cent and prob- 
ably a larger proportion of American business wealth is corporate wealth. 
Since the largest 200 non-banking corporations controlled approximately 
49 per cent of all corporate wealth, the rough calculation would indicate 
that they controlled 38 per cent or more of all business wealth." Because of 
the influence of depression and war, the figure has increased considerably 
beyond 38 per cent since these authors wrote in 1933. 

Effect on Government of the Large Corporation 

Concentration in industry stimulates an extension of the economic role of 
government. Big business creates problems of monopolies, cartels, and trade 
associations, thereby inducing a demand on the part of consumers and com- 
petitors for price and service regulations. Patent rights controlled by large 

2 See National Resources Planning Board, The Structure of the American Economy 
(Washington, D. C., 1939, 1940). 
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corporations handicap the small firm, which is generally denied access to 
them, and government is asked to interfere. The stronger financial situation 
of big concerns in comparison to smaller ones changes the investment 
picture. Small business demands the regulation of large competitors, who 
naturally resist any such move. 

As a result, pressure on government from small business, agriculture, 
labor, and consumers and big business .itself increases as the tempo of 
corporate growth accelerates. Thus almost before we know it we find that 
big government has grown in size to equal big business. Problems of the 
economy become the chief concern of government, spurred on by pressure 
groups. The so-called fourth department of government, which is principally 
responsible for regulation, expands until it almost overshadows the older 
executive departments. Regulations multiply so that even the experts find 
it hard to keep track of them. 

The effects of public policies are sometimes difficult to assess. There is a 
natural tendency to emphasize the number and extent of controls rather than 
their utility. But with all the drawbacks and hazards which stem from the 
regulation of industry, there seems no escape from regulation. A mixed 
economy places more complicated problems before government than any 
other kind. 


THE ROLE OF GOVERNMENT 

An increasing number of citizens, including some conservative businessmen, 
would say that the most important function of government is to keep the 
economy on an even keel.® Being the only agency sufficiently comprehensive 
and powerful for the job, according to this group, government should con- 
centrate on maintaining economic and social equilibrium. 

This view is discussed in Chapter 35, “Public Finance— The Citizen's Busi- 
ness." When individual profits are too high, the government may take the 
excess in the form of taxes. When new investments are needed, the govern- 
ment may encourage them by favorable tax and profit policies. When the 
stock market tends to get out of hand, the Federal Reserve System and the 
Securities and Exchange Commission possess the authority, in part at least, 
to step in and attempt to prevent a disastrous inflation. When labor and 
capital cannot work together harmoniously, labor relations laws and agencies 
must be improved. When foreign trade is desirable both domestically and 
internationally, it is the business of government to encourage reciprocal 
trade agreements and similar measures. When housing is insufficient and 
poor, the state should stimulate private building and, if necessary, supple- 
ment it with programs of its own. These are examples of what is meant by 
government as stabilizer. When balance in the economy tips too far in either 
direction, it is the job of government to restore it to an even keel. 

3 See Chapters 40 and 44, “Financial Stabilization Programs of Government” and “Plan- 
ning, Stabilization, and Economic Welfare.” 
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According to this view, the government itself should directly administer 
only what is absolutely necessary. Since the first priority is maintenance of 
equilibrium, the people and their pressure groups should not encumber 
legislative halls and executive departments with demands for numerous 
and unrelated activities. If government allows this to happen, the central job 
of maintaining an equilibrium must suffer or fail. Of course, government 
acts as stabilizer today, but does it do so consciously enough and deliberately 
enough? Many people apparently think not. 

Since the main areas of legislative decision with regard to economic equi- 
libriums lie in the middle border between business and government, can 
business leadership and government leadership work harmoniously together 
in the public interest? An antigovernmental policy on the part of business 
would make such collaboration impossible. Can our economic problems be 
solved through the instrumentality of representative government? The 
answer will depend largely on our ability to secure cooperation and consent 
from the parties of interest. Because representative government depends on 
voluntary collaboration, the failure of all such groups to work together 
spells the decline of popular government. 

The basic problem with regard to economic welfare has been well stated 
in Recent Social Trends, Comparing the relative shortcomings of govern- 
ment and business, Charles E. Merriam explains that *‘if business is closer to 
technical mechanical efficiency, it is farther from the sense of social respon- 
sibility equally important to mankind. Industry as well as government 
suffers from disorganization and lack of direction, from conspicuous waste 
and profitable fraud. In the application of modern science and technology 
to the enrichment of human life and values, the industrial order as well as 
the government has its tragic moments— poverty to match war, unemploy- 
ment to set against extravagance.”^ 

Businessmen have the technical skills of production but they are often 
lacking in industrial and governmental statesmanship. It is for this reason, 
says W. N. Kiplinger in Washington Is Like That, that so few businessmen 
succeed in high governmental positions. A representative government de- 
pends for its success on statesmanship widely distributed among all groups 
that wield power, pressure groups as well as those that are strictly political; 
hence it becomes increasingly clear that our country needs large amounts of 
statesmanship in business, labor, and agriculture— in all the main segments 
of the economy as well as in government itself. 

GOVERNMENT AND WELFARE 

The areas of public policy are as numerous and complex as all of modern 
life. When, as has been seen in an earlier chapter, government acts in five 
major capacities— protector, regulator, assister, operator, and diplomat- 
most of human activity is comprehended therein. Government the world 

4 Recent Social Trends (New York, 1933), p. 1537- 
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over has become positive instead of negative. It is no longer content merely 
to protect people, as important as that function is. Governments, especially 
those controlled by the people, have taken on numerous welfare respon- 
sibilities—health, physical fitness, living conditions, unemployment relief, 
recreation, and so on. 

The list of chapter titles in Recent Social Trends— thsit comprehensive 
survey of American life made for President Hoover by a group of distin- 
guished social scientists—shows that all are related to government and that 
most have a bearing on the welfare activities of the state. Consider these 
subjects: problems of physical heritage— land, minerals and power; prob- 
lems of biological heritage— quantity and quality of population; the influ- 
ence of invention and discovery; agencies of communication; shifting 
occupational patterns; education; changing social attitudes and interests; 
rural life; status of racial and ethnic groups; the vitality of the American 
people; the family and its functions; activities of women outside the home; 
childhood and youth; labor groups in the social structure; the people as 
consumers; recreation and leisure-time activities; the arts in social life; 
changes in religious organizations; health and medical practice; crime and 
punishment; privately supported social work; public welfare activities; law 
and legal institutions— these topics account for three fourths of the chapter 
headings in this study. In some fields, such as education, government already 
has a large financial and organizational stake. Others, especially the social 
security function, are expanding rapidly. 

What are the main areas of social policy in which large issues await solu- 
tion? Education is one. How much assistance, for example, should govern- 
ment provide for higher education and research? What part should the 
federal authorities play in promoting educational standards? Popular govern- 
ment depends in large measure on educational opportunities for its con- 
tinued vigor. Today's problems are so complex that only knowledge— as 
contrasted v/ith tradition or preference— can guide the determination of 
major decisions. Our schools must go further than the three R's, and teach 
the meaning of democracy and the public interest. 

In World War II as in World War I, we Americans discovered that our 
physical condition is shockingly poor. What to do about it raises issues of 
public policy. Should minimum medical facilities be available to all? Do 
we need more health education? Should regulation prevent the destruction 
of vitamins in the processing of foods? Should preventive medicine be ex- 
panded, the number of hospitals increased, and free clinics established? 
How can medicine better serve the masses without losing the valued per- 
sonal relationship between doctor and patient? 

Housing is yet another field in which momentous decisions must be made. 
Housing is related to the most important concerns of society-family life, 
health, individual ownership and pride in home, stimulating pride as citi- 
zen. Our city slums are a disgrace. There are not homes enough to go around. 
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The cost of new housing is high. What should we do about it? Some interests 
say we can trust unassisted private initiative. Others argue that the govern- 
ment must help finance, but should not become landlord. Still another group 
believes the public itself must do the job of providing decent housing or it 
will not be done at all. 

NATION-STATE AND WORLD ORGANIZATION 

The United States is a melting pot of diverse cultures. Our national govern- 
ment is a union of once independent states. It has been seriously suggested 
that world organization and world security can learn more from the political 
experience of the American people and our underlying principles of govern- 
ment than from any other source. If so, a study of American government 
will serve a double purpose. 

Complex problems cannot be solved unless the causal factors are traced. 
A century and a half ago our forebears thought the federal government was 
too vast and remote for most of the simple problems with which a frontier 
society was confronted. We now realize that with the obliteration of distance, 
the forces which directly affect us are as much world forces as they are 
national and local. If there was ever any doubt about this, the discovery of 
atomic energy has eliminated it. We must raise our sights, therefore, to the 
level of the world conditions that shape our individual and national exist- 
ence. The vital question of war and peace— which outranks all others in 
survival and cultural significance— is a global problem, not a national one. 
Thus if political science is to serve society faithfully, it must study govern- 
• mental problems in the larger context that science and transportation have 
created. 

For three hundred years and more, the geographical basis of statecraft 
has centered about the nation-state. Some nations, like the United States, 
the British Empire, and Russia, are extremely large, whereas others, such 
as Luxembourg, and Albania, are small. If we are not to delude ourselves, 
we must get away from the nation-state concept and make room for a 
broader understanding that recognizes the existence of a world system of 
separate states of which we are but a part, and the fact that the impacts 
released within the world community create national problems just as local 
problems blow up into questions of nation-wide interest. 

We have recently concluded the greatest and most destructive war the 
world has ever seen, in the course of which we discovered how to release the 
energy of the atom. The result of this discovery was to make it probable 
that another war will all but destroy mankind. Consequently, the most vital 
question before the world is this: Will there be another war? There can be 
only one answer: Not if we can prevent it. The means by which war may be 
prevented— means that include education, good citizenship, an understand- 
ing of the problems of international relations, and the popular control of 
government— constitute a central concern of government. 
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PRINCIPLES RELATING TO THE PUBLIC INTEREST 

We have learned from long experience that group interest and public in- 
terest do not always coincide. The only way to discover and safeguard the 
public interest is to set out deliberately to compose and reconcile conflicting 
points of view in order to reach a working compromise among them. And by 
the very necessity of the case, no one special interest is capable of doing this. 

Political government, therefore, has a job that no private government or 
subordinate group should be allowed to take over or seriously to interfere 
with. The distinctive job of representative government is to concentrate 
on the public interest, not the fractional interest; and to compromise and 
balance competing interests so that all the major groups in society get what 
is needed for the public welfare, but none gets too much for itself. 

The following guiding principles are suggested for further reflection and 
exploration: 

The public interest is whatever serves the basic, long-range interests of 
humanity. The public interest is the same as the goals or objectives of 
society. Whether these objectives are human, or purely mechanical and 
material, is a matter of choice on the part of the people and determined 
through the exercise of effective democratic control. Man’s basic physical 
needs, in addition to the opportunity for him to grow in cultural, intellec- 
tual, and political stature, are the goals of organized society. If these goals 
are corrupted, it is because democratic control has been lost. 

The fractional interest may accord with the public interest but it is never 
to be mistaken for the sole interest. When the United States Chamber of* 
Commerce, for example, adopts the slogan, “What is good for business is 
good for the country,” and places it on billboards in the hope that citizens 
generally will accept it, we must be sure that business is defined broadly to 
include farmers, laborers, professional workers— in fact, all producers and 
consumers — and that it is not limited to the owners and operators of par- 
ticular business concerns. Rarely is a special interest set forth without the 
attempt to rationalize it into the public interest. A study of the program and 
propaganda of any group indicates that even special interests realize the 
necessity of at least seeming to put the public interest ahead of the fractional 
interest. Intellectual integrity must be combined with honest sentiment if 
both the particular interest and the public are not to be misled. When ar- 
tifices are detected— and they usually are— they may cause the perpetrator 
serious damage. 

The public interest is determined by the public, not by a clique or a class. 
The sentiments of common humanity, soberly expressed over a period of 
time— not in the passion of the crowd mind— are a more reliable indication 
of the public interest than the sentiments of any fraction of society. A recog- 
nition of what constitutes the public interest is initially an intellectual 
appreciation, based on the relation of the parts of society to the whole. 
There is no substitute for thorough analysis, which is increasingly important 
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because of the complications due to technological advance. We must do the 
job of analysis ourselves, but an enlightened educational system would make 
it easier. When men and women in all walks of life are trained to considei 
the larger interest, the problem is already on its way to solution. The worst 
foe of the public interest is unawareness. It takes the form of lethargy, smug- 
ness, and self-righteousness. 

The final synthesis must combine sentiment with analysis. Man is an 
emotional, feeling creature, as well as a thinking one. In order to function 
normally, he must permit sentiment to have its proportionate part in his 
attitudes. And man’s highest sentiments, throughout the ages, have fostered 
a brotherly feeling toward others rather than sheer self-interest, however 
enlightened. The traditions and aspirations of a people, which grow out of 
sentiment, constitute a compass and a stabilizer, for society. 

When the individual interest cannot be reconciled with the public in- 
terest, the former should give way. It is better for society that the individual 
should learn to make his own decision to retreat. Not all interests are 
equally legitimate, for some serve humanity more than others. There are 
gradations of usefulness, and some interests do not qualify at all. In such 
cases, either the individual must discipline himself or society must restrain 
him. Liberty becomes license when it injures the public interest. But because 
it is hard to analyze all the factors and to predict accurately the consequences 
of a particular social action, an attitude of toleration is a necessary part of 
freedom. 

A function of government is the resolution of differences among con- 
flicting groups in order that society may proceed peacefully toward its 
human objectives, that is, the public interest. Government is the stabilizer 
of society.5 Only an institution superior to all other groups can properly 
discharge this function. But government does not always succeed as a stabi- 
lizer. Success depends on a variety of factors, chief among which are popular 
control over the government, reliable processes of representation including 
political parties and legislative assemblies, and a citizenry and leadership 
trained to test policies in the light of the public interest. The indispensable 
requirement here is an enlightened educational system. The interest group 
also has a legitimate part in the representative process. It should speak for 
the group interest while squaring it with other interests to form the public 
interest. Infractions of the public interest may be minor or long range. 
Minor infractions are inevitable in a free society, where trial and error is the 
normal process. Infractions are serious only when they are long-continued. 

A final point to be mentioned is the fact that in every government, 
whether public or private, there is a tendency for the permanent officials— 
those who might he called an administrative oligarchy— to dominate through 
long-continued control of the organization and by a gradual narrowing of 
their horizons. This complicates the work of the interest group and of the 
government in determining the public interest, and makes a guiding public 

s This problem is further dealt with in Chapters 40 and 44. 
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control the more necessary. The administrative oligarchy constitutes the 
problem of the bureaucracy— the central difficulty of all institutional life— 
and raises the question of how the rank and file may retain control of the 
organization and prevent its leaders from exercising irresponsible domi- 
nation, oblivious to popular wishes and sentiments. How also can represen- 
tation and democracy be kept effective so that the energy and humanity of 
the people in the ranks will diffuse themselves throughout the organization, 
including the top areas of leadership where oligarchy is the inherent tend- 
ency? The ultimate determination of the public interest will be influenced 
by conditions such as these. 

QUESTIONS 

1. In the last chapter of Robert S. Lynd’s Knowledge for What? (Prince- 
ton, 4th ptg., 1945) are set forth a dozen tough problems of public policy. 
See what you can do with analyzing their relative importance. 

2. How are domestic policy and foreign policy interrelated? 

3. Judging from dollar expenditures, what are the major policies of 
American government in order of importance? How much weight are we 
justified in giving to this criterion? 

4. Distinguish the several senses in which ours may be said to be a mixed 
economy. 

5. What is meant by laissez faire? socialism? 

6. Of the five functions of government several times mentioned in the 
text, which do you consider the most important from the standpoint of 
welfare and why? 

7. What are the three most important questions of foreign policy facing 
Congress and the administration today? 

8. What are the three most important questions in the field of business- 
government relationships today? 

9. What are the three most important questions in the area of public 
welfare? 

10. In what areas have governmental functions been most rapidly ex- 
panded since 1933? Are you able to explain why? 

11. To what extent are you inclined to subscribe to or take issue with the 
statement of principles relating to the public interest contained in this 
chapter, most of which were drawn from John Stuart Mill? 
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CHAPTER 22 


POLITICS AS A CAREER 


Every year, hundreds of college-trained men and women go into the govern- 
ment service. Most of them are attracted to the administrative branch, where 
the demand is greatest, where almost every kind of vocational specialization 
is needed, and where security and tenure are, on the whole, well established. 
Another group of college graduates, next only in size to the administrators, 
studies the law and then fills the numerous positions available in the 
judicial branch: attorneys (considered officers of the court), judges, city, 
county, state, and district attorneys, police officials, sheriffs, bailiffs, marshals, 
clerks of the court, and special police officials such as those of the Federal 
Bureau of Investigation and the Immigration and Naturalization Service. 
The career opportunities in government administration and in the judi- 
ciary are dealt with in separate chapters in later parts of the book.^ The 
third area, comprising political and legislative leadership, does not afford 
so large a number of opportunities as administration or law, but the appeal 
in some ways is greater. 

POLITICIANS AND LEGISLATORS 

It has been seen that the legislature is the center of political gravity, that 
political parties supply the executive leadership in the legislature, that the 
jobs of the administrative and judicial branches are largely determined by 
the decision-making powers of the legislature, and that the statesmanship 
a complex society so badly ne^ds is required in legislation more than in 
any other field of government. 

The number of college-trained people in legislative assemblies at all levels 
—municipal, state, and federal— has shown a marked increase in recent years. 
Legislation is a complex business, and those with special training in the 
basic fields of public policy— political science, economics, sociology, public 
finance, law, and public welfare— are best able to deal intelligently with the 
vital problems of the day. 

But here a caution is necessary. Formal education alone does not suffice; 
two other requirements are essential. First, one must have developed a deep- 
ening of philosophical insight and intellectual penetration. The prospective 
legislator or political leader must not have merely memorized basic facts; 
he must also have learned the techniques of study and analysis. When 
college-trai ned men and women lack these qualifications, the self-educated 

1 Chapters 34, ""Administration as a Career,'* and 27, ""Judicial Office as a Career.** 
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person may have more to contribute to leadership and the resolution of 
social problems than he who has merely acquired a university degree. 

The second requirement is that one must also possess certain human and 
social characteristics in order to be prepared for the rough-and-tumble of 
political life, where leadership is not merely a matter of intelligence but also 
of appealing to and working with people. The political leader must have 
had practical experience. He must be prepared for hard knocks and dis- 
appointments. He must delight in struggle and in matching wits with 
opponents, whether they be from the pressure groups or from the other 
side of the political fence. If he seeks security above all else, the political 
arena is no place for him. He must love adventure and pioneering. He must 
know what it is to live by his wits, his ideals, and a rugged integrity. 

The Prestige of Political Service in Other Countries 

Great Britain, like the United States, is an industrial nation in which 
attention might be expected to center largely on business. And yet there the 
public service, for generations, has drawn the best-qualified leaders from the 
universities. How is it possible to account for the attitude prevailing in that 
country compared with the general indifference toward politics that has 
become traditional in the United States? 

For one thing, before the establishment of Parliamentary supremacy in 
England in 1688, the men whom the king thought were best qualified were 
customarily commanded to assist him. Like other monarchs of the time, the 
king depended on an aristocracy drawn from among the great landowners, 
churchmen, schoolmen, and the merchant adventurers. 

With the advent of Parliamentary supremacy and the development of the 
cabinet system, electoral reform, the widening of the franchise, and more 
democratic educational opportunities— which began early in the nineteenth 
century and accelerated in the twentieth— the tradition of aristocracy in the 
public service continued. There was greater democracy in elections and 
education, but the best-trained future leaders still came from the privileged 
classes. Thus, *‘In spite of these numerous modificatons of the electoral 
system,” says K. Smellie in the Encyclopedia of the Social Sciences, “the 
House of Commons remained predominantly aristocratic in character. Since 
the Revolution of 1688 it had been the social center of London, and as late 
as 1860 it was still the custom for a great peer to devote at least one of his 
sons to the service of his country and the defense of his order in the House 
of Commons. ... In the House of Commons of 1880, 155 members were the 
sons or near relatives of peers . ”2 

This was the situation despite extensive electoral reforms, including the 
abolition in 1838 of the property qualification for membership in Par- 
liament. Nevertheless, continues Smellie, “aristocratic control tended to 
persist by reason of the expense of elections and the importance of influence, 

^Encyclopedia of the Social Sciences, V, 370. 
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corrupt or social/' Bribery was not seriously restrained by legislation until 
1854, and not effectively until 1883; the secret ballot was not adopted until 
1872. 

Is an aristocracy of education a necessity in any form of government? 
There seems to be some support for such a contention. Referring to the 
long-continued dominance of British politics by a social aristocracy, Harold 
Laski pointed out that if the British Labour party is to retain its power, 
the number of leaders trained in constitutional law and practice must be 
notably increased. The leaders must know what needs to be done and how 
to do it, government being as intricate as it is. Otherwise, labor cannot 
satisfy even its own members, much less the general public. 

American Politics Has Lacked Trained Intelligence 

Compared with Great Britain, political and legislative leadership in the 
United States has not drawn as successfully on the trained intellects of the 
country as it should. In many countries, political leadership is considered 
the highest calling to which the ambitious and capable can aspire. Our 
record is not as good as it might be. 

The crisis of the Revolutionary War called forth a notable group of 
leaders-“Washington, Jeffd!rson, Franklin, Madison, Hamilton, Henry, and 
Adams— to mention but a few. They came from all walks of life— agriculture, 
law, publishing, and business— but all had in common the fact that in the 
colonies they stood out because of their intellectual attainments, their moral 
fervor, and their devotion to the public welfare. 

The following period, from the First Congress up to the Civil War, saw 
the rise of legislative giants such as Webster, Calhoun, Clay, and Sumner. 
We have produced our share of stalwarts since then, with William Jennings 
Bryan, Robert M. La Follette, Sr., George Norris, and others. But as we 
consider the staggering problems of the present and the future, we would be 
less than realistic if we failed to ask for more. 

Theodore Roosevelt, who loved the rough-and-tumble of politics, used to 
complain that American youth must be timid or effeminate, else larger num- 
bers of the best would venture into leadership on behalf of the people. This 
criticism has often been heard. The highest qualified among our citizens shy 
away from politics. 

Why has a career in politics not been more popular in this country? It is 
certainly not for lack of training. In the United States, democratic educa- 
tional opportunities have been superior to those in Great Britain; hence this 
cannot be the determining factor. On the other hand, it is true that we do not 
have a long-established tradition of public service, nor has politics been held 
as high in public esteem by all classes as in Great Britain— although this 
difference has tended to diminish in recent years. 

The dissimilarity in attitudes in Great Britain and the United States 
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stems partly from the fact that ours has been a “businessman's civilization" 
in which large fortunes awaited the able and the aggressive. Business was 
filled with adventure and the same kind of struggle found in political life. 
Since opportunities in this field appeared before a tradition of a career in 
public service had been established, the ablest of the American people 
naturally turned to business, to the neglect of politics. 

In addition, until fairly recently, government has been considered a 
necessary evil. It was something to be endured rather than respected and 
ministered to by those best qualified for the job. These same people have 
now learned that government interferes as much or more when ignored as 
when it receives sympathetic attention. With a decline in effectiveness and 
responsibility, the danger of minority control increases along with the loss 
of basic freedoms. The way to keep government within proper bounds is to 
nurture and attend it. Neglect leads only to more government of the wrong 
kind. 

Another factor is the problem of financing oneself in a political career if 
an assured income is lacking. Legislative salaries are not high, especially at 
the state level. Congressmen receive $15,000 a year. This is a fair-sized in- 
come, but it should be more. It does not begin to compare with salaries of 
from $50,000 to $1,500,000 which some businessmen, film producers, and 
financiers earn. In this respect, however, a change has already set in. Taxes 
take so large a percentage of high incomes that they considerably narrow 
the disparity between public and private salaries. 

But what happens when one is not re-elected? That is a real difficulty. 
Many a promising college senior has said, “I’d like nothing better than to go 
into politics, but I have to earn a living. If I’m a lawyer and am defeated, I 
can go back to private practice; if I’m a businessman I can return to business; 
or if I’m a farmer I can retreat to the land. But how can I start young in pol- 
itics and stay in it?’’ Until the legislator is recognized for his true social worth 
and political parties are able to offer careers to the promising, most in- 
dividuals will have to assure themselves of other means of livelihood to 
fall back on. Nevertheless, as the United States has matured as a nation, and 
the American people have come to place a more realistic evaluation on 
governing ability, politics as a lifetime career has become more common 
than formerly. But we still have a long way to go before political leadership 
is the first choice of the most able in all walks of life. 

WHO ARE THE LEGISLATORS? 

A commonly suggested reason for the decline in the prestige of legislatures 
in American life is that nowadays we do not have the forensic giants of the 
past— the Daniel Websters or the Henry Clays, let us say. A partial answer 
to this criticism is that formal oratory is not as prized as formerly. As we 
have seen, the real work of legislatures is accomplished in committee. By 
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present-day standards, therefore, the fair question is, “How much states- 
manship does Congressman Smith demonstrate in his consideration of 
legislation?” 

There is much reliable testimony to show that American legislators today 
are better than the public apparently thinks they are. The report on The 
Reorganization of Congress, for example, comments: “We have been most 
favorably impressed with the integrity and intelligence, the conscientious- 
ness and courage, of the members of Congress with whom we have conferred 
in the course of our inquiry during the past four years. They compare very 
well indeed with any other organized group of men in the country. Any 
large legislative assembly, to be sure, has its quota of duds and dullards, of 
old gentlemen in their dotage, of windbags and time servers. . . .” 

The conclusion was that “regardless of statistical comparisons between the 
composition of Congress and the electorate . . . our national legislature 
today is made up of substantial, conscientious, hard-working, well educated 
men and women who are better qualified for their great tasks than is some- 
times supposed.”® 

Additional light is thrown on this subject by Lindsay Rogers, in The 
American Senate, Rogers has the reputation of being a caustic realist 
and hence his testimony is doubly significant. In his article on Congress in 
the Encyclopedia of the Social Sciences, he concludes that “in general. Con- 
gress adequately represents the country, that under strong Presidents who 
furnish real leadership it is complained of less frequently than under weak 
Presidents, and that on the average its collective intelligence is not measur- 
ably inferior to the intelligence of the average President.”^ 

Formal Qualifications of Legislators 

Only at the federal and state levels of government are constitutional re- 
quirements set forth concerning members of the legislature. And even in 
these cases they are not extensive. The American people have deliberately 
sought a representative cross section of the population, not paragons of in- 
tellect and culture. Indeed, we have always preferred to elect legislators 
having the characteristics of the “common man,” rather than run the danger 
of encouraging class consciousness and snobbery. 

Article I of the federal Constitution deals with the qualifications of 
congressmen and senators. Age, citizenship, and residence are the only 
formal requirements: “No person shall be a Representative who shall not 
have attained to the age of twenty-five years, and been seven years a citizen 
of the United States, and who shall not, when elected, be an inhabitant of 
that State in which he shall be chosen.” In the case of senators, “No person 
shall be a Senator who shall not have attained to the age of thirty years, and 
been nine years a citizen of the United States, and who shall not, when 

3 The Reorganization of Congress (Washington, D. C., 1945), p. 82. 

^Encyclopedia of the Social Sciences, V, 365. 
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elected, be an inhabitant of that State for which he shall be chosen.” In 
both the House and the Senate, therefore, the language and the require- 
ments are similar, with differences only as to age and length of citizenship. 
In addition, however, the Constitution specifically states that “no person 
holding any ofl&ce under the United States shall be a member of either house 
during his continuance in office.” Moreover, the qualifications of members 
may be neither added to nor reduced save by constitutional amendment. 
Each house is the judge of contested election returns and the qualifications of 
its own members, and may expel members for cause on a two-thirds vote. 
Similar provisions are found in most of the states. 

In the states, the rules regarding qualifications are very simple. In most 
of them it is provided that any person qualified to vote for members of the 
state legislature may become a candidate for membership himself. In sev- 
eral states a minimum age of twenty-one years is imposed, the top minimum 
being thirty years. As in the United States Senate, the members of some state 
senates must be older than candidates for the lower house. Early state con- 
stitutions often included religious or property qualifications, but as a result 
of the democratizing influence of the nineteenth century such requirements 
were dropped. The only other qualification commonly imposed today is 
an injunction against dual officeholding, particularly the holding of federal 
in addition to state office. 

In city and local governments generally the only requirement common to 
most of them is that of residence. All council members must be residents of 
the city in which they serve. Large cities using the ward or district system 
may also stipulate that candidates shall reside in the district in which they 
run, a requirement that reflects the geographical and single-member district 
emphases characteristic of American politics. 

The Upper Chamber— Age as a Conservaiizing Factor 

As previously noted, the upper house of the legislature has been tradition- 
ally regarded as the more conservative of the two. The senate is supposed 
to check the alleged radical proclivities of the more numerous and popular 
assembly. This is traditional in Great Britain, where from the outset the 
House of Lords was the bulwark of the peerage and the higher clergy, even 
after the House of Commons grew in power and influence. But with the 
rise of the Labour party in Great Britain, prominent members of that 
group, such as the late Sidney Webb, were elevated to the peerage and 
tended to dilute its conservative exclusiveness. Today, therefore— both in the 
United States and in Great Britain— wealth and social position are not the 
dominating characteristic of upper chambers that they once were. 

Age, however, is still regarded as a conservatizing factor. It is assumed that 
experience makes men cautious, while inexperience tends to make them 
radical. Analyzing this aspect of the French Parliament, for example, Roger 
Soltau has remarked that “while the minimum age limit for the Deputy 
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[Chamber of Deputies] is twenty-five and the Chamber has in fact a youthful 
complexion, the Senators must be at least forty years of age. This venerable 
body, composed of gens atTiveSy stands out in marked contrast to the Cham- 
ber, which under the Third Republic has drawn its membership from a 
constantly widening range of social classes and includes many of the upper 
working class.”® Yet, in Europe, as in Great Britain, the popular branch 
of the legislature is more powerful than the upper chamber. 

In the United States, the average age of both representatives and senators 
has tended to increase since the Civil War. From 1869 to 1871, the average 
age of first-termers was 41 years, while in 1925 it was 47 and the upward 
trend has continued. In 1945 the average senator was 59 years old, com- 
pared with 43 years for the adult population of the country as a whole. This 
indicates that the adult population under 40 years is underrepresented in 
the Senate, but those over 40 years are overrepresented. This is also true 
in the House. At the time of the Civil War the average length of service in 
Congress was barely more than pne term; today it is two and a half terms. 

The Vocational Composition of Legislative Assemblies 

“Occupationally,” said the report on The Reorganization of Congress, 
“the American Congress ... is in no sense a mirror of the nation.” The so- 
called talking classes, especially lawyers, are overrepresented. Women are 
underrepresented, being one half of the population but having only 1.5 per 
cent of the membership of Congress in 1945 and 1.3 per cent in 1949. In the 
state legislatures, 214 members were women in 1949; this was 20 less than 
the number in 1947. By comparison, it is interesting to note that in 1945, 
when French women were allowed for the first time to run for office and to 
vote, 5 per cent of those elected to Parliament were women, and the follow- 
ing year the number was still further increased. More recently women have 
also been elected in substantial numbers to the Japanese Diet. Labor, numer- 
ically the largest group in the population, had an unmeasurable represen- 
tation in Congress in 1945 because of organized labor's policy of working 
through the established parties. Minority parties, such as Socialist and Com- 
munist, were negligible, in striking contrast to many other countries, espe- 
cially those in Europe. Congress is and has long been predominantly middle 
class. Its level of formal education, however, is considerably above that of 
the population as a whole. 

With regard to the skills represented by legislators, lawyers are the most 
numerous vocational group in Congress and always have been. In 1949 they 
accounted for 59 per cent of the membership. This numerical superiority is 
partly due to the fact that legal training and experience peculiarly fit a 
person to deal with legislation and to get himself elected to office. He has 
studied law, he has learned something about how the law should be made. 


5 Ibid., p- 376. 
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he has argued his clients’ cases before juries— all lessons that should teach 
him how to win votes. 

In Congress in 1949 other occupational groups were represented in the 
following order: businessmen (including contractors and manufacturers) 
were second only to lawyers; educators came third, followed by farmers, and 
journalists. These were the five largest groups. There were also 14 bankers, 

7 medical men, 2 dentists, 3 college presidents, 2 architects, 7 former sheriffs, 

2 social workers, 3 housewives, and a clergyman. 

In the state legislatures, although lawyers are in second place because 
farmers still constitute the largest single group, their influence is greater 
than that of the farmers. Often lawyers hold the top committee chairman- 
ships. Because of their special training and aptitudes, they usually succeed 
in running things even when outnumbered. In other respects the vocational 
composition of state legislatures is similar to that of Congress, although these 
bodies are generally more representative of various economic segments of 
the population. Thus, for example, labor is fairly well represented in some 
state legislatures by its own members, whereas in Congress labor has had 
few member spokesmen. 

In terms of vocational groupings, local government is more representative 
than either state or federal legislatures. Organized labor, for example, has 
taken an active interest in city politics. The Labour party in Great Britain 
grew from a start in local government, and it is possible that we are witness- 
ing the early stages of a similar evolution in this country. Milwaukee, 
Bridgeport, and a few other American cities have had Socialist mayors. 

The vocational complexion of the city council or county board depends 
on the dominant economic interest of the locality. In farming communities, 
farmers naturally run things pretty much their own way. In large cities, 
the vocational groupings are more diverse, with business and labor prom- 
inent. But at the city and county level, as elsewhere, the legal fraternity 
enjoys much power, in influence if not always in numbers. Nevertheless, the 
role of the lawyer is considerably less prominent in local government than 
in the state and national legislatures. 

Lawyers and Lawmakers 

Despite both its traditional and its present influence, however, the legal 
profession seems to be losing ground in American politics. Why is this? 
Lawyers have a natural edge over other groups when it comes to political 
office seeking. In addition to other advantages mentioned above, the ability 
to return to private legal practice after a term or two in the legislature is 
an advantage. Besides, public recognition through service in the legislature 
has been found a good ,way of attracting clients, so that such an experience 
is an asset in the legal profession. 

Is it possible that this is the explanation for the somewhat lowered influ- 
ence of lawyers today? To quote from the essay on the “Legal Profession and 
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Leg'al Education” in the Encyclopedia of the Social Sciences: In the early 
history o£ the United States there was a tradition that lawyers were fit 
material for politics or statesmanship. They occupied a dominant ethical 
position analogous to that of clergymen and received a social recognition 
not given to the business classes. . . . With the rise of the industrial system 
and the tremendous drive for economic development . . . leadership was 
shifted to the captains of industry and finance; and the influential leaders 
of the bar became adjunct to this group rather than an independent in- 
fluence. Traditions of public service, such as are found in the medical pro- 
fession, insensibly disappeared; the specialized learning of the lawyer was 
his private stock in trade to be exploited for his private benefit. This is 
roughly the position of the profession today. Intellectually the profession 
commanded and still commands respect, but it is the respect for an intel- 
lectual jobber and contractor rather than for a moral force.”® 

This analysis throws additional light on the questions of pressure politics, 
legislative independence, and the quest for the public interest. If the legal 
profession is to continue its traditional influence in American legislatures 
and politics, then legal training must be less narrowly vocational. Rather, 
it must prepare men and women to understand and to deal with the most 
difficult economic, social, and governmental problems of the day. The law 
schools largely fail in this at present. Moreover, the legal profession must 
resume its former role, as described in the above quotation, so as to consti- 
tute a moral force serving the public interest rather than a skilled adjunct 
to special interests. 

It should also be noted that although a lawyer's training and practice fit 
him for political leadership in most respects, there are several ways in which 
he is handicapped. Lawyers as a group are generally conservative, and hence 
likely to resist change and experimentation. In addition, they are conten- 
tious. They are trained to argue the merits of their client's case irrespective 
of whether they believe in it or not. In legal representation this is necessary, 
but is it a proper part of statesmanship, which requires the determination 
of policies benefiting the public as a whole? Here some doubt arises. Sound 
public policy requires a broad view— a blending of many diverse interests— 
not the special pleading of a particular group. 

Furthermore, lawyers usually lack administrative experience. A sound 
law must be administratively feasible. This requires a practical knowledge 
on the part of legislators of how the executive branch of government oper- 
ates, what difficulties are in the way of enforcement, how the human aspects 
of organization and personnel must be fused to make the program successful. 
Unfortunately, legal training does not supply administrative experience and 
understanding. Not only do law curriculums generally neglect problems of 
public administration; few lawyers are able to secure administrative ex- 
perience after they begin their professional careers. 

6 Encyclopedia of the Social Sciences, IX, 344. 
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This aspect o£ the matter, however, might be corrected—and politics made 
more attractive— if those entering it could look forward to administrative 
service at times when elective office is not open to them. The problem of 
having something to fall back on and the question of staying indefinitely in 
the government service would then be solved. Such an interchange has the 
further advantage that it would be beneficial to both the legislative and the 
administrative bodies themselves. The fact that the latter would acquire a 
better sense of public relations and responsiveness would lessen the evils of 
bureaucracy, while the legislators who secured administrative experience 
would become better lawmakers. 

In many countries, careerists in government may look forward to both 
kinds of service so that it is possible to remain in government for a lifetime. 
In Great Britain, for example, rising political leaders customarily undertake 
tours of duty in administrative departments, followed by membership in 
Parliament. Switzerland, as Carl J. Friedrich and Taylor Cole have pointed 
out in Responsible Bureaucracy, is outstandingly successful in the use of 
this kind of interchangeability, and so also is Sweden. 

When a promising man fails to be re-elected, why should not public ad- 
ministration be an alternative to private legal practice? It is a suggestion 
worth considering and will be discussed again in the study of public admin- 
istration later in the book.'^ One thing seems clear: if the legal profession 
is to serve the government as brilliantly as it once did, the lawyers of to- 
morrow must learn more of the problems of public administration than they 
have in the past. 

THE SINGLE-MEMBER DISTRICT AS A DETERRENT 
TO LEGISLATIVE OFFICE 

The single-member district system, combined with the requirement of local 
residence, has many drawbacks— not the least of which is the fact that it 
discourages those who wish to enter government as a lifework. A candidate 
must be elected from his residence district or he cannot be elected at . all. 
But if he were allowed to run for office w’'herever a majority of voters favors 
him, his prospects would not be so limited. 

The House of Representatives and our state legislatures have suffered 
because of the essentially local basis of representation. It is hard to em- 
phasize the general national interest when one is elected tq reflect the 
parochial interest. The Constitution stipulates that a representative must 
be an inhabitant of the state from which he is chosen. It does not say that 
a resident in one Congressional district may not run for office in another, so 
long as it is in the same state. But rarely has local residence, as an additional 
requirement, been relaxed in practice. By long-continued custom the idea 
has grown up that the requirement of local residence is as ironclad as that of 
citizenship. 

7 See Chapter 34, Administration as a Career.’* 
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In Great Britain the absence of such constitutional or customary require- 
ments has strengthened party responsibility and leadership and has tended 
to safeguard the country against a too intense localism. The level of ability 
in the House of Commons has benefited in consequence. After consultation 
with his party leaders, a man running for the House of Commons may 
"‘stand'" in any district he chooses. If there is a surplus of able candidates 
in one district and a dearth in another, the imbalance can be corrected. 
This freedom has contributed greatly to making politics in Great Britain 
the highest ambition of the ablest university graduates. 

Drawbacks of the Single-Member Election System 

The basic objections to the parochial system of electing legislators are 
important enough to be repeated. First, it limits career opportunities. In 
addition, it forces the legislator to lower his sights by keeping them on his 
own area~he must spend a large part of his time keeping his political fences 
in repair. “Living in the shadow of his constituency,'" says Lindsay Rogers, 
“he can never be unmindful of the repercussions which his Congressional ac- 
tivity may have in his district." If he does not go along when the farm lobby 
cracks down, for example, he may face political oblivion. 

The single-member district system also creates unduly large legislative 
assemblies because rather than redistrict— entailing a possible reduction of 
membership— legislators demand new districts, which means a larger mem- 
bership. At the state and local levels this practice often means election dis- 
tricts that are too small, thus restricting potentialities for leadership. 

Another result is flagrant inequalities in representation. If the United 
States Senate were recruited on the basis of population, for example, with 
no state having less than 2 senators. New York would be entitled to 270 in 
comparison to Nevada's 2. The single-member system also leads to gerry- 
mandering and fails to do justice to centers of concentrated population, as 
in the cities. And finally, it militates against majority rule. Even if dis- 
couragement to legislative careers were the only consequence, localism 
would still be a serious matter. But with so many important issues at stake, 
any system that impedes the recruitment of vigorous political talent becomes 
a major problem of American government* 

A Summary of Possible Solutions 

There must be solutions to the problems created by the use of the single- 
member district system. What are they and which ones could be combined 
to produce a happier situation? 

General ticket system. An earlier chapter suggested combining the single- 
member and general ticket systems, making some legislative positions elec- 
tive by districts and putting others on a city-wide or state-wide basis. There 
are three principal objections to such a plan. For one thing, the voters 
demand that a candidate be peculiarly their “own." In addition, candidates 
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cannot easily cover wide areas, such as a whole state, although this is not a 
particularly valid objection because senators and congressmen at large find 
it possible to do so. And finally, populous centers such as the large cities 
are likely to have a disproportionately heavy influence compared with the 
rest of the state. 

Limited voting. This is a system by which the voter may register his choice 
for only a certain number of candidates, a number that is less than the total 
number of seats to be filled. The voter may cast all of his votes for one 
candidate or for several candidates as desired, and party leaders usually ad- 
vise their supporters how to concentrate their votes to the best advantage. 
The scheme is designed to encourage minority representation and to em- 
phasize discrimination in voting. 

Cumulative voting. In this case, the voter has as many votes as there are 
places to be filled, but he may cast all of them for one candidate (hence 
cumulative), or he may distribute them among two or more candidates as 
he pleases. This plan has been used particularly in Illinois, where members 
of the lower house of the state legislature are elected by this method. It is 
sometimes called the “plumping*' system. It resembles limited voting, but 
more votes are available. 

Proportional representation. PR is the system best designed to encourage 
an accurate representation of the electorate because it widens the area of 
choice, gives minority groups their share, and provides for transferable 
surpluses of votes to runners-up so that votes are seldom wasted. 

These are the main alternatives to the single-member district system 
which exist in the United States today. Does any one of them eliminate 
parochialism? The general ticket system probably comes nearest to doing 
so. Other combinations are in use and in some cases have proved worthwhile, 
but no system alone, apparently, meets all the necessary requirements. 

This summary suggests another possibility: to relax the local residence 
tradition and permit outsiders to run for election. Nothing stands in the way 
of this reform so long as the candidate is a resident of the state in which 
the district for which he runs is located, but tradition has so obscured this 
fact that such a reform would probably have to be effected by law, 

TENURE AND SALARY 

Most able people dislike to interrupt a busy life to run for public office, but 
many who now hold back would probably come forward if they could 
anticipate a longer term of service. The length of tenure in legislative 
assemblies and the possibilities of re-election, therefore, are elements to be 
considered by anyone adopting politics as a career. What are the facts? 

The longest tenure provided for in the nation is the six-year term of the 
United States senator. One third of the members of the Senate come up for 
election every two years (staggered terms), in consequence of which there is 
a two-thirds turnover during a single presidential term. Members of the 
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House of Representatives, on the other hand, are elected for only two years. 
The fact that senators serve three times as long as representatives doubtless 
helps to explain the relatively greater influence of the former. At present, the 
salary for congressmen is set at $12,500 a year, having recently been increased 
from $10,000; an additional tax-free allowance of $2,500 is provided. 

In the state legislatures the usual tenure for members of the lower house 
is two years, although in some it is four. In state senates the usual term is 
four years, although in some it is two. In connection with state legislatures, 
however, it should be remembered that in most cases they convene only 
once in two years. The exceptions are Massachusetts, New Jersey, New York, 
Rhode Island, and South Carolina, where the sessions are annual. In 
addition, most state legislatures meet for a short period only— averaging 
perhaps not more than three months. A career as state legislator, therefore, 
can more easily be combined with a private occupation than can a career in 
Congress. The salaries of state legislators average about $10 a day during 
the session, plus allowances for travel, postage, and the like. The members of 
city councils and county boards usually serve either two- or four-year terms, 
with a trend toward the longer period. In this case if a salary is attached to 
the office it is a nominal one. 

For more than a century there has been a tendency to increase the length 
of the legislative term. The original state constitutions usually provided 
for annual elections, but it was soon recognized that terms should be longer; 
hence the system was made to correspond to the two-year period for con- 
gressmen. In local government the same trend has occurred. Has not the 
time now arrived when our whole electoral system should be revised, making 
the four-year term the rule instead of the exception? 

The arguments in favor of longer terms are compelling. They would en- 
courage legislative service as a career; they would lessen the expense in- 
curred by candidates and the public, which must pay for elections; and a 
four-year term would make it financially feasible for men to run for office 
who now feel they cannot afford the cost for so brief a reward. Another argu- 
ment is that a term of one or two years is hardly long enough to enable the 
legislator to learn the ropes. Legislators do not become valuable nor can they 
really be tested in so short a time. We would not think of limiting our 
business or professional leadership to one- or two-year terms in office. An 
additional factor is that with longer terms of office, members might be more 
independent of the pressures from local and interest ’►groups, to the ad- 
vantage of the larger public interest. They might spend less time mending 
fences back home and more on matters of broader import. 

Of all the arguments for lengthening the terms of legislators, however, 
perhaps the most important is that legislative and executive terms could 
then be made to synchronize. Responsible government, as an earlier chapter 
noted, is an essential aspect of good government. When members of the 
legislature are elected in the middle of the four-year term of the executive 
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(the off-year elections), a disastrous stalemate may occur if control of the 
legislature is captured by one party while control of the executive branch 
is retained by the other. Public affairs are so vital that government by ob- 
struction cannot be tolerated. And yet this is just what occurred in the 
middle of the Taft and the Hoover administrations, in the middle of the 
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second Wilson term, and in the first Truman administration. In state gov- 
ernments, also, it has become a constantly perplexing problem. On the 
grounds of both efadency and responsibility, therefore, the American 
people should take steps to prevent the occurrence of this stalemate. 
Synchronized terms for legislators and the chief executive provide a solution 
Against these arguments in favor of longer terms of ofiice is the greater 
responsiveness to the public which comes from more frequent elections. Also, 
if the voters make a mistake in the choice of a particular lawmaker, they 
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can more quickly rectify it under the short-term system. But are these two 
arguments sufl&cient to overcome the opposing ones? If members of the legis- 
latures were elected for longer terms, as voters we might be more attentive 
to our civic obligations and prove more discriminating in the use of the 
ballot. 

Length of Service 

That politics has increasingly become a career in the United States is evi- 
denced by the average length of service of our legislators. This trend can be 
seen at all levels, but the following statistics relate chiefly to Congress. In 
1941, Senator George Norris, whose career linked his name with the word 
“integrity,” had served continuously for 29 years. Representative Adolph J. 
Sabath of Illinois, chairman of the powerful Committee on Rules in the 
House, had been returned to office for a total of 35 consecutive years. From 
South Carolina, “Cotton Ed” Smith had seen 33 years of continual service 
in the Senate. In the House, six members in addition to Representative 
Sabath had served 30 years or more. In 1949 the average senator had been 
in office for 7 years and 8 months; the average representative had served 8 
years and 10 months, or more than four terms. Twenty-six senators and 
seventy-four representatives had been in office for 10 years or more. 

Generally speaking, long service is more common in the House than in the 
Senate, despite the shorter term in the former; the size of the body is larger 
and the area of the constituency smaller. In the Eightieth Congress, out of 
a total of 435 members in the House, only 103 were newcomers. We are so 
close to the picture that we hardly realize how rapidly careerism in public 
office is catching hold in the United States. Also in the Eightieth Congi'ess, 
less than one half of the senators were serving their first term. 

SHOULD LEGISLATORS BE MERELY JUDGES? 

We come now to an important point. Can the prestige of legislators be 
restored to its former place in the people’s esteem? This must be brought 
about if representative government is to endure, because if prestige is lacking 
it will be that much harder to attract the ablest citizens to a career in public 
office; and it is they alone who can provide the leadership we so badly need. 

Some thoughtful people are convinced that the executive should formu- 
late all legislative programs, and that legislatures should then merely discuss, 
revise, and approve them. It is argued that legislatures should not attempt 
to initiate the grand legislative strategy of society. Others go even further 
and say that under modern conditions, where definite and prompt action 
is indispensable, legislatures should be little more than stage setting. “The 
legislator,” says Harvey Walker in his The Legislative Process, “needs only 
to act in a judicial capacity.” Walker is not one of those who would have 
legislatures abdicate. On the contrary. But he apparently realizes, as many 
do, that legislatures today have lost the initiative to pressure groups and 
the executive branch. He argues that the power of pressure groups and 
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lobbies—added to or working with the administrative departments of the 
government— accounts for the major part of bill drafting and policy ini- 
tiation. 

Walker concludes, therefore, that the function of the legislator might as 
well fall in with this tendency. The legislator would weigh in the balance the 
arguments pro and con, as presented in briefs and evidence prepared by the 
research departments of lobbies and administrative departments. Then '"if 
he deems that the public's interests have not been adequately represented," 
says he, “he may turn to a legislative reference bureau which will prepare 
for him a brief on the subject.” 

Without wishing to disparage the important function of the judge, we 
may well ask if this is all that may be expected of American legislative 
assemblies in the future. Woodrow Wilson was perhaps nearer to political 
wisdom when he said that legislative assemblies are of necessity, in a free 
government, the center of political gravity, and if they tend to lose this 
status it is the work of political science to see that they regain it. It will be 
a good omen for America's future when promising men and women in our 
colleges say as confidently as they now do of business or professional careers, 
“I expect to go into politics.” 

THE CENTER OF POWER: PARTY LEADERS 

Legislators have influence, but party leaders have even more. Party leader- 
ship, therefore, should increasingly become the ambition of those who have 
had the best educational opportunities. This, however, will take time. 
Party leaders do not enjoy great prestige in America today. Rather, they 
are linked in the public mind with boss rule, spoils, shady practices, graft, 
and corruption. This is particularly true of the local boss, but even state 
and national party chieftains lack the public prestige to which their power 
and influence should properly entitle them. Here is where Theodore 
Roosevelt's counsel applies most strikingly: If a man has good red blood 
in his veins and is not afraid of combat with those of sordid motives, party 
leadership should possess an irresistible appeal. 

Some men are “born politicians.” They like people, they understand 
human motivation, and they like to lead. They can engage in intrigue and 
manipulation without losing their integrity and their ideals. These are the 
political leaders that America needs. The political type, at its best, represents 
an ideal hard to surpass. Read, for example, some of the biographies men- 
tioned at the end of this chapter. The politician is tolerant and understanding. 
He loves people— the unwashed and the well scrubbed alike— or he could 
have no influence with them. Behind his seemingly calloused exterior there 
is often a warm heart filled with compassion for his fellows. The trouble with 
many such leaders is that politics to them is only a game, played for the 
interests that pay them and keep them in power. They fail to realize the 
over-all significance of the position they occupy in the structure and func- 
tioning of society. If the qualities of old-time politicians could be combined 
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with a rugged idealism, and integrity— such as that of George Norris or 
Robert Wagner, let us say— the desired blend would be effected. Politics 
is and always has been among the highest arts that man may acquire. The 
question now is: Will the challenge be heeded? 

QUESTIONS 

1. A public opinion poll conducted by the National Opinion Research 
Center, University of Denver, in 1946, revealed that 25 per cent of those 
polled considered politics a desirable career for their sons, whereas the 
corresponding response for law was 65 per cent. The first part of the ques- 
tion read: “If you had a son just getting out of school, would you like to 
see him go into politics as a lifework?’* Now try an experiment: take a poll 
yourself and for the term “politics’* substitute the word “government,” 
and see if your results are materially different. It is interesting to note that 
the Denver poll discovered that persons in the lower educational and 
economic brackets are somewhat more inclined than others to consider 
politics a desirable means of livelihood. 

2. How do you explain the difference in the prestige of the public service 
in Great Britain and that in the United States? What are the chief obstacles 
to a political career in this country? 

3. Compare the required qualifications of legislators at three levels— 
federal, state, and municipal. 

4. Summarize, for Congress, the data relative to average age, distribu- 
tion by sex, and occupations. What significant differences are found in com- 
paring Congress with the state legislatures and the municipal councils? 

5. What do the most recent figures show relative to average length of 
service in the legislative branch? Is the trend desirable or undesirable? 

6. What may be said for and against a predominance of lawyers in legis- 
lative assemblies? 

7. Have there been any outstanding women lawmakers and politicians 
in the history of the United States? Collect the facts on this situation. 

8. What are the drawbacks attaching to the single-member district as 
the basis for choosing lawmakers? What are the possible alternatives? 

9. Compare the compensation schedules for lawmakers at the federal, 
state, and local levels. What is the compensation in your state and locality? 

10. Would it be desirable or undesirable to establish a tradition of 
transferring back and forth from elective legislative positions to nonelective 
administrative positions? Marshal the arguments pro and con. 
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LAW AND LEGAL INSTITUTIONS 


After a law has been placed on the statute books, it must be administered; 
and in case of dispute, it must also be judicially interpreted. Which process 
should be dealt with first? In governing, administration follows legislation; 
on the other hand, the influence of the courts is a major factor in the 
drafting of the law. Indeed, the control of the judiciary over the shaping 
of public policy is greater in the United States than in any other country 
in the world. This is another of the distinctive features of the American 
system of government. 

These are sound reasons for dealing first with the judiciary, the course 
to be followed here. Following the present chapter on law and legal institu- 
tions, the discussion turns next to the judiciary as policy maker, to judicial 
administration, to the question of our civil liberties, and to the judicial 
office as a career. 

Law is one of those words in the social science vocabulary that are sus- 
ceptible of many definitions. Perhaps one of the best definitions of law is 
that of Woodrow Wilson, who believed law to be '*the will of a state 
concerning the civic conduct of those under its authority. This will may 
be more or less formally expressed; it may speak either in custom or in 
specific enactment. . . . Law is that portion of the established thought 
and habit which has found a distinct and formal recognition in the shape 
of uniform rules backed by the authority and power of the government.'"^ 

Generally speaking, definitions of law may be divided into two main 
groups. First are those of the analytical school, which emphasizes authority 
and compulsion in accordance with the formal rules of society. Second are 
those of the historical school, which emphasizes rather the development of 
habit and custom. Any satisfactory definition must combine these two 
elements because law is both. It will not be far wrong, therefore, to say 
that law consists of that body of written and unwritten rules of human con- 
duct which are enforced in society by express or customary sanction. 

It is important to note, however, that although law covers all of society, 
it has a special relation to government. Thus law is that element found in 
all three branches of the government which sanctions and enforces the 
customs and formal rules of society as they apply to individuals and groups, 
including the government itself. We cannot think of government without 

1 Woodrow Wilson, The State, rev. ed, (New York, 1898), p. 587. For discussion, see 
E. M. Sait, Political Institutions (New York, 1938), pp. 158 ff. 
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thinking also o£ law. Law to government is like the circulatory system to the 
human body. The legislature makes it, the executive enforces it, the 
judiciary interprets it, the constitution contains some of its formal provi- 
sions, and society itself makes and changes it through custom, interpreta- 
tion, public opinion, criticism, and advocacy. 

Law, like politics, reflects the differences in economic systems in various 
parts of the world. Hence, like economic controls, law may be primitive or 
complicated, individualistic or collectivistic, democratic or autocratic. In all 
systems, however, there is always one thing in common— law is the means 
through which groups seek influence, governments secure control and com- 
pliance, and individuals expect protection. Law, therefore, becomes a 
central concern, because law and government are interchangeable. If govern- 
ment is to keep pace with the problems of society, it must be through law. 

THE RISE OF LEGAL INSTITUTIONS 

The two principal systems of law in the world today are derived from either 
Roman or English origins. The many resemblances between them, how- 
ever, in their early development, are due in part to Roman occupation of the 
British Isles, although the origins of English law antedate this occupation. 
In both instances, law evolved out of custom into a governmental responsi- 
bility. Both systems relied on self-help methods. Both made use of ritualistic 
formalities such as the “laying on of the hand'^ to denote ownership — the 
religious influence. Both developed fastest under social pressure from a dis- 
satisfied class of citizens who insisted on formal agreements, on rights 
expressly written down, and on administrative machinery to hear contro- 
versies where the stronger attempted to impose on the weaker. Both evolved 
their courts and primitive judicial machinery from the administrative offices 
of the realm. 

In Rome, the governor of a colony was called a praetor. He was an 
administrative official, the chief executive of a province. When a dispute 
arose it was his responsibility to determine what law applied. Should it be 
the civil law of Rome or the local law {]us gentium) of the conquered 
country? Rome wisely decided to recognize the latter wherever possible, 
realizing that local custom is stubborn and should not be interfered with 
unless clearly necessary. At length the praetor became so busy with his 
administrative duties that he could no longer hear all the disputes coming 
before him. He needed an assistant, a hearing officer. This official was called 
a judex, the root of our word “judge.'' Over a period of time, as the volume 
of work increased, the praetor had increasingly less to do with judicial 
matters. The judex not only heard cases but used his own judgment in 
applying the law to them. 

In general outline this is the manner in which the English judicial 
institutions also evolved-. The Lord High Chancellor-member of the king's 
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household and responsible for legal matters— became so overworked with 
the aflEairs of state that delegations of authority were necessary. The division 
of labor and specialization of function grew increasingly essential. The 
king's authority was finally taken to the people in their local communities 
through the sheriff, the justice of the peace, and eventually the county 
courts. At first, of course, there were no formal courts as we know them 
today. These evolved into their present form just as legislation, a rival of 
custom, developed over a period of time. 

The fight for judicial independence in England and for the rule of law 
was part of the people’s contest with the king for Parliamentary supremacy. 
It gathered force in the latter part of the sixteenth century and came to a 
head in the seyenteenth. By 1688 the judiciary was secure from royal 
domination, just as Parliament was secure. There would be no more Star 
Chamber proceedings by means of which the king applied his own law in 
his own courts for his own purposes. The right of trial by jury and indict- 
ment by grand jury had been fought for and won. The ‘‘rule of law” had 
become an essential part of the English constitution. As Coke and Black- 
stone explained it, the rule of law meant, first, that no person, high or low, 
governmental or private, rich or poor, was above the law and immune from 
the courts; second, that there was only one body of law— the common law 
—for all classes and cases. 

The civil law, derived from Rome, is codified. It is written down in codes 
by main classes of subject matter, with principles applicable to every field of 
dispute or question. All that the public, the lawyers, and the judges have 
to do, therefore, is consult the code as they would a handbook. Anglo- 
American law, on the other hand, is not primarily codified, although steps 
in that direction have been taken in recent years. Rather, it is based on 
common law and on precedents made up from the so-called leading cases 
that the judges are supposed to follow when a similar controversy arises. 

These are the main differences in form between the civil law as derived 
from Rome and the common law which grew from English origins. But here, 
as elsewhere, are the dangers of overemphasis on the differences and of 
failure to recognize the similarities. The civil law, for example, also makes 
use of precedents. This tendency has increased in recent years, just as 
gradual codification is taking place in Anglo-American law. Both systems of 
law also rely heavily on custom and legislation. Thus, although there is an 
important difference in form in each case, the sources evidence much 
in common. 

Roman law got its impulse in the direction of codification as early as the 
Twelve Tables (451-449 b.c.). This writing down of the law on stone 
tablets was primarily due to the plebeians who, in their long struggle with 
the patricians, wanted to secure their property rights, the right of inter- 
marriage with patricians, and the right to be admitted to the highest legis- 
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lative and executive offices of the state. In the Twelve Tables they did not 
get everything they demanded but they got a start, and so did codification. 
The work of codifying Roman law was not completed, however, until a 
thousand years later with the famous codification of the Emperor Justinian. 
By that time the barbarians had invaded from the north, Rome had fallen, 
and Justinian ruled over the Eastern Empire at Constantinople. But before 
Roman government faded out of the picture she left a Corpus Juris Civilis, 
in four parts, which formed the basis for the growth of the civil law in 
European and other countries. France became the chief transmitter of the 
influences of Roman law, which, according to J. Declareuil, “was nowhere 
more completely naturalized than in France.*' 

In England, a separate and less formal body of law, the common law, had 
grown up. It was never codified. But as the influence of Roman law was 
diffused, the common law became a notable beneficiary, especially in the 
fields of wills, estates, corporation law, admiralty, equity, and family rela- 
tions. The common law was also supplemented by the canon law, developed 
by churchmen in the Middle Ages. At first the canon law applied only to the 
church, but as the power of the church spread in secular and temporal 
matters, the influence of the canon law also spread. 

Influence of the Jurists 

The student of law has played an outstanding part in the growth of both 
civil and common law, although his influence is greater in the Roman than 
in the English field. The codification of Justinian could not have been 
accomplished without the work of centuries of systematization and com- 
mentary by legal scholars. Cicero, one of the first of these, emphasized the 
Stoic idea of equality before the law, justice arising from natural law, and 
the law of peoples (jus gentium ) , which has been so influential in the 
development of the natural law tradition during the eighteenth century and 
the growth of international law in more recent times. 

The English common-law system was established as early as the thirteenth 
century, but a later period of growth was due to the work of commentators. 
Coke was one of these. Blackstone (1723-1780) , who wrote his Com- 
mentaries around 1765, was the greatest, and his work influenced American 
law almost as much as English law. In this country, Kent (1763-1847) and 
Story (1779—1845) are the principal legal authorities deserving of notice. 

THE CIVIL LAV^ AND THE COMMON LAW 

Each people has had its own law because each has had its own customs. 
There is Egyptian, Jewish, Greek, Chinese, Islamic, Japanese, or Hindu 
law, to mention some of the older bodies of that discipline, but the Roman 
and the English bodies of law have had the greatest influence in terms 
of the diffusion of their concepts in other countries. Most of the world is 
divided between them today. 
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The common-law system that grew up in England is now found in Eng- 
land and Ireland; in the United States except for Louisiana; in Puerto 
Rico; in the Philippines; in Canada except for Quebec; in Australia; in 
New Zealand; in India with certain exceptions; and in the British colonies 
other than those settled originally by the French or the Dutch. For the most 
part, the English common law has taken hold in the English-speaking 
countries. 

The civil law of Rome covers an even greater extent of the earth's surface 
than the English common law. Generally speaking, the ambit of the civil 
law includes the European countries that were once part of the ancient and 
medieval Roman Empires, along with their past and present colonies. The 
civil law also spread to Russia but has been greatly modified there since 
1917. It claims Scotland, Louisiana, and Quebec; it forms the basis of 
the legal system of South Africa; it has influenced even the revised legal 
codes of Turkey and Japan. The civil law is also the legal system of South 
and Central America, including Mexico. 

With the exception, therefore, of parts of Africa, the Mohammedan Near 
East, China, and Japan, the civil law of Rome and the common law of 
England have overrun most of the world. In those parts of Asia mentioned, 
the peoples have their own systems, although Japan has borrowed much from 
the civil law. 

Although we have spoken of two main legal systems, actually they have 
been molded and remolded by every nation that has come in touch with 
them. In the diffusion of the Roman and the English bodies of law, the 
distinctive customs and formal rules of a people have combined with them 
to form a new blend in each case, consisting of both the indigenous and 
the borrowed. As a result, there are many differences of doctrine and pro- 
cedure within both great legal systems. For example, the common law of 
the United States branched off from that of England in the first part of the 
seventeenth century; thereafter important modifications began to be made 
and are still in process. During the eighteenth and nineteenth centuries 
far-reaching changes also occurred in the law of England itself, as inter- 
preted by English courts and established by Parliament. Thus today there 
are notable differences between the English and the American bodies of 
law, although we give the combined legal system the shottened title of 
Anglo-American law. 

The sources of our common law in the United States are listed by Dean 
Roscoe Pound as including, first, English court decisions and English books 
of authority before colonization and, second, English statutes before coloni- 
zation and in the intervening period before the Revolution. He also men- 
tions the law merchant, or the universal custom of the commercial world 
which was absorbed by both the common (English) and the civil (Con- 
tinental) law. Then there are the canon law developed by the church, 
and international law, the law of war and peace among civilized nations. 
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which became a part of the common law. And finally, there are customs— to 
which might be added the basic documents of freedom such as Magna Carta, 
the Petition of Right, and the Bill of Rights. ^ ^ 

Some of the more important differences between the English common and 
the Continental civil law may now be listed: 

In the development of the common law, the influence of the judges has 
been greater than any other j because of the extent to which the common law 
relies on precedent. In civil law, the influence of the jurist or commentator 
has been greatest, because it is he who has effected the codification. 

Next to Justinian’s codification, that of Napoleon, which appeared in 
1804, has had the most influence in civil-law countries because it consti- 
tuted a finished product on which others could draw. The main parts of 
Napoleon’s code deal with civil law,^ procedure, commerce, criminal pro- 
cedure, and forestry. Work is now in process on labor and rural codifications. 

Codifications are brought into being by legislation; hence legislation con- 
stitutes an important source of the civil law. The common law, on the other 
hand, is primarily judge-made law, which today, however, must be com- 
bined with statutory law. Nevertheless, as Dean Pound and others have 
pointed out, because of their tradition, judges tend to prefer common law 
to statute law. Consequently in their interpretations they unconsciously 
think of statute law in terms of common-law doctrines; this proclivity has 
had much to do with the problem of judicial supremacy in the United States. 

Legislation is as important a source of law in Anglo-American countries 
as in civil-law countries, but because of the precedent nature of our common 
law and its generally noncodified form, judges have a greater influence here 
in interpreting legislation. 

Another difference between the civil and the common law is that in civil- 
law countries, the judge dominates the proceedings and often interrogates 
witnesses, whereas in Anglo-American countries, attorneys perform this func- 
tion. Our method of court procedure has been characterized as the method 
of the cockfight, the civil-law method as the inquisition. In our procedure 
the attorneys fight it out, using legal technicalities, impassioned appeals, or 
other means designed to secure a favorable decision. In civil-law countries 
the parties are represented by counsel, but the judge himself tries to bring 
out the pertinent issues and facts as expeditiously as possible, asking ques- 
tions and restraining counsel when necessary. It is interesting to note that 
this same tendency on the part of judges has increased in the United States. 
Judges in both the trial courts and the appellate courts now frequently ask 
questions from the bench. 


2 See his article entitled “Common Law,” Encyclopedia of the Social Sciences, II, 50-56. 

3 It will be seen that the term “civil law” is used in two senses. The first is a comprehensive 

sense to denote the law of Rome and the countries adopting her jurisprudence. The second 
distinguishes civil cases from others, notably criminal cases. This dual usage is so old and 
established that it cannot be avoided. ^ 
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In civil-law countries, cases are heard’ in collegium— -that is, by three or 
more justices sitting on the same case; Anglo-American countries have the 
single-judge tradition. But here again, the difference tends to disappear, and 
it is increasingly customary in both the state and the federal courts of the 
United States to have several judges, rather than one, on the bench. 

In civil-law countries, a formal distinction is made in the codes between 
private and public law. But in common-law countries no such formal divi- 
sion is made. In common-law countries, therefore, the difiEerence between 
public and private law is found only in classifications used for teaching and 
research purposes. 

The two principal subdivisions of public law are constitutional law and 
administrative law. As Frank J. Goodnow once said, constitutional law deals 
with the anatomy of government, administrative law with its physiology. 
Constitutional law relates to the general powers and organization of govern- 
ment; administrative law deals with the powers and organizational pro- 
cedures of those who administer. Administrative law is law in action.^ 

THE CONTENT OF LAW 

The classification of law in the United States includes public, private, and 
criminal law. The government sanctions all three kinds. 

Public law regulates the organization of government, the powers and 
duties of its departments and officers, and its relations with individuals. 
Public law depends almost entirely on the formal provisions of constitutions 
and legislative statutes. 

Private law may be most simply defined as that body of rules and prin- 
ciples which regulates the relations of individuals with each other. Private 
law, in common-law countries, is a combination of ruling case law and 
statutes. 

Criminal law is that branch of jurisprudence which deals with offenses 
against the safety and order of the state. Criminal offenses, by a legal fiction, 
are committed against the community itself and hence the government 
itself prosecutes. A legal fiction is something assumed for legal purposes, 
whereas in fact it may be something quite different. The assumption that a 
corporation is a * ‘person'* is a legal fiction. 

The public and criminal law sections of the civil law have been substan- 
tially modified by the form of government in each country. This is less 
apparent in the case of private law, but even here there is a tendency for the 
demarcation line between public and private law to fade. In an article on 
civil law, for example, Declareuil tells us: “Indeed, the civil law is under- 
going a marked transformation in the direction of socialization. Civil law in 
the sense of private law is in danger of disappearing. Private legal trans- 
actions, because of their socialization, are on the verge of being absorbed 


^ Dealt with in Chapter 33 , “Holding Administration Accountable.’ 
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into public law.”® Thi^ may be an overstatement, but there can be no ques- 
tion that such a tendency exists. 

The same trend has been noted in the United States. A generation ago 
Dean Pound pointed out that business and labor relations had become the 
concern largely of administrative tribunals outside the regular court struc- 
ture, with the result that the base of the common law was constantly nar- 
rowing. With the adoption of codes of fair competition, trade association 
agreements, collective bargaining agreements, and the like, the line sepa- 
rating private and public law tends more than ever to shrink. 

The Criminal Law 

In the field of criminal law, crimes such as murder have apparently always 
been a matter of concern to. the commonweal, even among preliterate 
peoples. There is a striking uniformity in all ages and countries in the 
offenses considered proper subjects of criminal law— with murder, robbery, 
and burglary among the first. Since the Industrial Revolution the number 
of criminal offenses has grown with the addition of petty crimes of the 
acquisitive type.® 

In Rome, crimes were considered so grave a matter that special commis- 
sions were set up to investigate individual offenses. From Rome, in the later 
development of Roman law, came two basic principles that have been gen- 
erally followed throughout the Western world: first, every crime must be 
defined in advance by legislation; and second, enforcement and prosecution 
of the criminal law are the responsibility of the state itself. 

In England, criminal law was based on the legal conception of the king's 
peace, by means of which both the private and the criminal law were ex- 
tended. Main thoroughfares, for example, could be designated the king's 
road, and any offense committed on them against the body or property of 
an individual was an offense against the king himself. 

There are two main categories in criminal law. The first is felonies, usu- 
ally involving a penitentiary sentence of a year or more; the second is 
misdemeanors, involving a shorter jail term or a fine. In order to protect 
society against harsh and undefined punishments— which were common as 
late as the early nineteenth century— the courts have developed the so-called 
rule of certainty, involving the predefinition of the crime and the establish- 
ment of proof. This is perhaps the major principle in criminal procedure. 
Due process of law and individualization of treatment are also primary 
principles of justice in this field. 

Substantive Content of Law 

If the body of law at any period of time or in any country is examined, it 
will be found that the largest part of it deals with property rights. This is 

5 Article on "‘Civil L.aw,” Encyclopedia of the Social Sciences, II, 508. 

6 See Chapter 46, “The Community's Safety and Social Environment." 
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natural. His canoe, his bow and arrow, his coconut tree, and his shack were 
virtually all the primitive person owned. They meant prestige and influence 
in the community as well as security. 

In the life of today, property is a much more complex conception, and the 
categories of law dealing with it have expanded accordingly. Most of the 
early law of Rome dealt with property. Ownership was regarded as an 
absolute right. Land and chattels, by a fiction, were considered to inhere in 
their owner. The law of contract was early emphasized, as it is today. An 
obligatio (obligation or contract) was a binding agreement between two 
persons, but it shortly came to be viewed as a 7'es (thing)— something with a 
separate identity and having an existence distinct from the parties to it. 
These two illustrations show how the law, largely by means of fictions, grows 
and develops over a period of time. 

Another example of a fiction of law is the corporate organization. The 
corporation was first used by the Romans before the birth of Christ. It was 
a subsidiary private group chartered by the state for a particular purpose— 
almost any kind of purpose including business, educ!ation, religion, munici- 
pal government, the guild, and so on. Under the influence of the Roman 
ecclesiastical ofiicials, the corporation came to be considered a fictitious 
person with a separate personality, identity, property, perpetuity, and simi- 
lar characteristics apart from the individuals who actually formed and con- 
stituted it. 

The significance of such a doctrine is obvious. It enabled the Supreme 
Court of the United States, making use of this fiction, to apply the due 
process of law clause of the Fourteenth Amendment to the business corpo- 
ration. How can something that is based on a fiction, something that is 
not real, be regulated and held to accountability? This is an example of the 
difficulties arising in the realms of law and administration. 

The number of doctrinal differences in the common- and civil-law systems 
is not particularly large. In a few cases, however, the differences give rise to 
misunderstandings— even to international incidents. A notable case of this 
kind arose in the long-protracted dispute between United States and Mexi- 
can interests over the expropriation of American oil properties in Mexico 
by the Mexican government. It started in 1920 and lasted for more than a 
generation. The civil law of Mexico provides that the subsurface title to 
minerals, and other elements such as petroleum, shall vest in the government 
and cannot be alienated; persons and companies may merely be licensed to 
exploit them at a rental fee. But our common law, being more individual- 
istic in this respect, provides that subsurface rights may be owned outright 
in perpetuity by the owner of the land above. In Mexico the two concepts 
came into conflict. The question of which is the better rule depends on one's 
view of basic economic and social policies. 
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IMPORTANCE OF LAW AND JUDICIAL MACHINERY 

If the law can keep pace with human needs and desires, the role of govern- 
ment will be much easier. People will then be content and at ease, rather 
than discontented and tense in the face of obsolete restrictions. If equal jus- 
tice can be done in every case, the people will respect their officials and will 
be more fair-minded themselves. The comparison of law to the human blood- 
stream was not a chance remark. The influence of law is universal. Its 
quality spells the difference between vigor and anemia in the nation and in 
the individual. 


QUESTIONS 

1. How do you define law? 

2. What appear to be the principal stages in the development of legal 
and judicial institutions, so far as government’s role is concerned? Illustrate 
from Roman and British experience. 

3. What are the principal points of correspondence and of difference 
in the common-law and the civil-law traditions? In what parts of the world 
does each prevail? Are there any civil-law areas of the United States? What 
did we “borrow” from the civil law? 

4. Trace the main steps in the development of the common law and in 
the extension of the civil law. 

5. What is meant by codification? Is there any such thing in the United 
States? 

6. What is meant by precedent law? by the Latin words stare decisis? 

7. Mention one great English jurist and three outstanding judges or 
lawyers in the United States. 

8. Has the influence of jurists and legal scholars been greater or less, in 
their effect on legal development, in common-law countries or in civil-law 
countries? 

9. What are the principal types of law found in the United States? What 
is the difference between law and equity? private law and public law? Is 
criminal law a branch of private law or of public law? 

10. Analyze the Constitution carefully and compile a list of all the terms 
that seem to you ones that are used frequently in legal practice. The Con- 
stitution has been called a lawyer's document; does yotir analysis seem to 
bear this out? 
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CHAPTER 24 


THE JUDICIARY AS POLICY MAKER 


Basically government has but two aspects: the making of policy and the 
execution of policy. The doctrine of the separation of powers to the con- 
trary, each of the three branches of government shares in both processes. 
Thus 'the legislature regards administrative surveillance and control as one 
of its primary duties. On the other side, the executive branch increasingly 
initiates legislation and, as will be noted later, even relieves the courts of 
substantial areas of quasi- judicial work. This is especially true in the numer- 
ous fields of public control represented by such agencies as the Interstate 
Commerce Commission or state workmen's compensation commissions. For 
their part, the courts assist in the administration of the law, deciding dis- 
putes as they arise in the course of enforcement. They also exercise a strong 
influence on the legislature through their powers of interpretation and 
judicial review. 

There is a distinction between judicial interpretation of the law and 
judicial review of legislation. In the case of interpretation, the court clari- 
fies the meaning of the law. But in the case of review, the court must decide 
whether there was any authority to pass the law in the first place. Between 
interpretation and review there is a practical relation which has been empha- 
sized by Charles G. Haines, an outstanding authority in the United States 
on judicial review. In his American Doctrine of Judicial Supremacy, he 
points out that “the principles of law and political practice which place the 
guardianship of . . . constitutions primarily in courts . . . and the domi- 
nance of judge-made law in accordance with common law standards and 
principles, constitute the bases of what may appropriately be termed the 
American doctrine of judicial supremacy."^ 

Laws are set down in words. These words convey meanings that must be 
interpreted by administrators and often by the courts. As between these 
two groups of public officials, the judges have the final determination. More- 
over, when it is realized how, of necessity, the language of modern legislation 
is technical and involves the use of vague terms such as “fair and reason- 
able," “due consideration," and “public interest," it becomes clear how 
influential this* final determination may actually be in shaping public policy. 
This is no new development. Over two centuries ago Bishop Hoadly re- 
marked, ‘ Nay, whoever hath an absolute authority to interpret any written 

1 Charles G. Haines, The American Doctrine of Judicial Supremacy, 2d ed. (Berkeley, 
Calif., 1932), p. 27. -r / v / 
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or spoken laws, it is He who is truly the Law-Giver to all intents and pur- 
poses, and not the person who first wrote or spoke them/' The good bishop 
was referring to the divine law rather than to statutory law, but his obser- 
vation is equally pertinent to both. One of our great chief justices, Charles 
Evans Hughes, spoke of the problem of interpreting the law in T he Supreme 
Court of the United States. “The court," said he, “is the final interpreter of 
the Acts of Congress. Statutes come to the judicial test . . . with respect to 
their true import, and a federal statute finally means what the Court says it 
means. . - . Congress voluntarily leaves much to the courts. (Italics ours.) 
This power of the courts is important of itself, but it becomes infinitely 
more important when combined with the power to review legislative and 
executive acts and to hold them null and void. 

THE KINDS OF LAW 

Common law is the great body of private law that judges have interpreted in 
the Anglo-American legal system and that today forms one of the bases 
upon which our jurisprudence rests. The common law is grounded on 
decided cases which become precedents. Obviously, therefore, when old 
rules must be applied to new situations, the power of interpretation becomes 
crucial. Even in their interpretations of constitutions, judges are greatly in- 
fluenced by the lore of their profession, the common law. 

Equity is a remedial branch of justice that grew up alongside the common 
law, broadening and liberalizing it until at length in most American juris- 
dictions equity and the common law have beeti merged. In large measure, 
equity is judge-made law because it grew out of the use of discretion and 
“the rule of reason" where the remedies of the common law were not ade- 
quate or where, if literally applied, such remedies would not have resulted 
in substantial justice. 

Statutory law consists of the laws enacted by legislative bodies. This type 
of law has become so extensive that today it applies to almost every realm of 
human conduct. It is written by the legislature, but in case of dispute it 
must be interpreted by the courts. 

Constitutional law is the written or unwritten law dealing with the powers 
and organization of the government, the relation of each part of the govern- 
ment to the whole, and the relation of government to the citizen. Even when 
written down in one place, as has been noted, constitutional law still gives 
rise to a great variety of decisions in interpretation. When judges have the 
last word— as they do— their influence on social policy is enormous. 

Each of these four bodies of law is subject to judicial interpretation. As 
interpreted by the courts, they tend to blend with each other. Constitutional 
law is a reflection of common law. Statutory law is replete with both common 
law and constitutional law. Judges may pick and choose, within limits, as 

2 Charles Evans Hughes, The Supreme Court of the United States (New York, 1928), 
pp. 229-232. 
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to which kind of law shall be used in deciding each case. No judge in Ameri- 
can history exemplified this practice more strikingly than Chief Justice 
Marshall of the Supreme Court. 

JUDICIAL REVIEW OF LEGISLATION 

When the Supreme Court of the United States invalidates an act of Congress 
or of a state legislature on the ground that it is not in conformity with con- 
stitutional powers and provisions, it is exercising its power of judicial 
review. Chapter 7 showed how this power was enunciated by the Supreme 
Court, speaking through Chief Justice Marshall, in 1803 {Marbury v. 
Madisorij 1 Cranch 137), how the power then lay dormant until after the 
Civil War except for the Dred Scott decision, and how it has been widely 
used since the adoption of the Fourteenth Amendment to the Constitution 
in 1868, with its due process of law clause. 

Judicial review is the examination by the courts, in cases actually before 
them, of legislative statutes and executive or administrative acts to deter- 
mine whether or not they are prohibited by a written constitution or are in 
excess of powers granted by it. 

In the case of Marbury v. Madison, Chief Justice Marshall argued that a 
written constitution, which is declared to be the supreme law of the land 
and which the judges are bound by oath to uphold, makes the power to 
declare acts of legislatures unconstitutional an inevitable adjunct to judicial 
authority. Marshall's interpretation was widely disagreed with at the time 
and has been challenged by prominent writers and large sections of the 
public ever since,® but there is no question that today it is deeply entrenched 
in our governmental system. The people who would defend judicial review 
are more numerous than those who would eliminate it. 

This, however, does not keep the question of judicial review from remain- 
ing a live issue. The appointment of new judges to the Supreme Court may 
diminish the fervor with which it is debated, but sooner or later it is bound 
to rise again. Moreover, with a few exceptions which will be noted, the 
power of state supreme courts to declare state legislation unconstitutional 
is also in full vigor today. 

As students of government we may favor this power or wish to modify it, 
but in either case we should understand that the existence of a written con- 
stitution does not necessarily involve the power to declare laws unconsticu- 
tional. Judges may interpret constitutional provisions— just as they interpret 
the common law— without possessing any authority to invalidate the law 
they interpret. The practice of other countries illustrates this point. It is 
only when one assumes that a “higher” law by necessary implication involves 
the power of judicial review that the practice of overturning legislation 
becomes a necessary logical consequence. 

« See Edward S. Corwin, Court over Constitution (New Haven, 1934), Haines, The Amer- 
ican Doctrine of Judicial Supremacy, 2d ed. (Berkeley, Calif., 1932), Chap. 1, or Rot>ert K. 
Carr, The Supreme Court and Judicial Review (New York, 1942), Chap. 11. 
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In Great Britain no such assumption is made. Great Britain has a con- 
stitution— although in comparison with ours not so much of it is written 
down in one place— and there the courts do not have the power to declare 
acts of Parliament null and void. France, like the United States, has a 
written constitution, but the power of the courts to pass on the constitution- 
ality of legislation has never been recognized there except in a very limited 
way. 

Why the difference? For one thing, it is due to the fact that in Great 
Britain Parliament is supreme. Equally important is the fact that the British 
and the French courts cannot claim the power to uphold a ‘'higher'' law 
because none exists. Constitutional law, statutory law, and the common law 
(or, in France, the civil law) are all merged in a single body of law. Further- 
more, if by interpretation the courts place a different construction on legis- 
lation from that intended by Parliament, the legislature's authority to 
clarify its intention in future cases will be respected by the courts. 

On the other hand, the power of the courts to review administrative acts, 
as distinguished from legislative acts, is as widely recognized in all countries 
as it is in the United States. Consequently, without calling into question the 
legislature's authority to pass the law in the first place, administrative 
officials may be held to have acted in excess of their power or to have failed 
to accord individuals their procedural rights. In short, in other countries 
there is judicial review of administration, but not of legislation. 

In the United States, the Supreme Court is not the only tribunal possessing 
the power of judicial review. The other federal courts— ninety district courts, 
and ten circuit courts of appeals plus that of the District of Columbia— share 
in this power. But the Supreme Court makes the final decision in case of 
appeal. State courts also enjoy the power of judicial review in cases relating 
To state constitutions, but their decisions are likewise subject to review by the 
state appellate courts. Similarly, the state courts may interpret the federal 
Constitution and statutes, but when a “federal" question is involved, the 
federal courts on review will insist on conformity to the “higher law" of the 
federal Constitution. When a state law is in conflict with a federal statute or 
with the federal Constitution, a state court decision may be reviewed by a 
federal court and a decision rendered there regarding constitutionality. 

Extent of Legislation Declared Unconstitutional 

In the century and a half since the Supreme Court of the United States 
began to function, approximately 80 acts of Congress, in whole or in part, 
have been declared unconstitutional. The rate has not been uniform. In the 
first seventy years, for example, only 2 findings of unconstitutionality were 
made; but in the four years between 1933 and 1937, 13 federal and 53 state 
acts were declared null and void by the Supreme Court. 

The Supreme Court's review and invalidation of state legislation has been 
far more extensive than its adverse action on Congressional legislation. This 
has been true particularly since shortly after the adoption of the Fourteenth 
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Amendment to the Constitution in 1868. The Court’s interpretation of the 
due process of law clause in the Fourteenth Amendment, says Professor 
Corwin, '‘today confers upon the court a practically discretionary veto 
power upon every state legislature.”^ Between 1868 and 1889, a period of 
twenty-one years, 71 cases involving judicial review of state legislation under 
the Fourteenth Amendment went to the Supreme Court. But between 1890 
and 1901, a period half as long, the total numbered 197. Thus did judicial 
review accelerate after a slow start. 

In 1937 the “Court-packing” dispute arose between President Roosevelt 
and Congress. A substantial amount of New Deal legislation had been in- 
validated, and there had been no occasion to alter the personnel of the 
Court. The President lost the battle in Congress but won the final victory. 
His proposal to add a new judge for each judge who failed to retire within 
six months after reaching the age of seventy was turned down by Congress 
in the course of a public controversy that rose to white heat. It was admitted 
that Congress had the authority to take such action, but the method was 
criticized on the ground that it jeopardized the independence and integrity 
of the judiciary. But, replied the champions of reform, are we to allow the 
Supreme Court to emasculate • the New Deal program under the guise of 
judicial review of legislation? 

It was not long before the issue was resolved, although not in the way the 
President and his supporters had originally sought. Vacancies arising in the 
Supreme Court’s membership were filled by justices known to be not 
opposed to New Deal legislation. Remaining members voted more often in 
favor of the constitutionality of Congressional measures, and soon the de- 
cisions were typically 5-4 or 6-3 in favor of disputed acts instead of against 
them. Then followed a period during which more precedents were over- 
turned than at any time in the history of the Supreme Court. 

The Process of Judicial Review 

There has been some misunderstanding on the part of the American 
public as to what constitutes the actual method and effect of judicial review. 
According to one mistaken notion, every act of Congress and the forty-eight 
state legislatures must be reviewed by the Supreme Court of the United 
States before it becomes law. This is not so. American courts review only 
those cases that come before them in the course of a dispute with regard to 
enforcement. Nor, in general, will the courts render advisory opinions. They 
will decide concrete cases or controversies placed before them, but they will 
not tell the legislature in advance what it may or may not do. 

The steps in judicial review are as follows: First, two parties to a dispute 
come before the Court. The decision turns on the provisions of a particular 
statute. The Court studies the provisions and if it finds them to be invalid, 
it is becau se the legislature had no authority under the Constitution, or 

4 Edward S. Corwin, “Judicial Review,” Encyclopedia of the Social Sciences, III, 1689. 
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because the provisions conflict with a limitation contained in the Constitu- 
tion, or because the procedural requirements are insufficient. Whatever the 
decision, the consequences reach far beyond the case involved, for it either 
confirms or invalidates that law in every similar case. It might be said, there- 
fore, that unconstitutionality proceeds from the particular to the universal.® 

Rules of Interpretation Followed by the Supreme Court 

Nowhere in the Constitution is the Supreme Court expressly authorized to 
declare legislative and executive acts null and void. There does, however, 
seem to have been some precedent in the powers of state courts. Why, then, 
if it was intended that the Supreme Court should have this authority, was 
it not so stated? 

The Supreme Court itself has assumed the power of judicial review and, 
if it chose, could divest itself of that function or circumscribe it. So many 
surprising reversals of precedent have occurred in recent years that action 
of this kind would not seem to be entirely out ol the question. The Court, 
for example, could hold that the due process provisions of the Fifth and 
Fourteenth Amendments to the Constitution were never intended to apply 
to business corporations, that they were clearly limited to human beings. So 
self-denying an ordinance would be astonishing but it is not inconceivable. 

The Court has utilized several rules indicating a desire to avoid policy 
decisions as much as possible and to confine itself strictly to judicial matters. 
The most important of these rules of judicial construction are the following: 

The presumption is in favor of the constitutionality of legislation, and the 
Court will so find wherever it can. This the Supreme Court has repeatedly 
stated. 

Cases are preferably disposed of on nonconstitutional grounds. If the issue 
of the constitutionality of a law can be avoided and the case decided on 
other grounds this will be done. 

A statute that is constitutional on its face will be upheld. Such a statute 
will not be invalidated by exploring the motives of the legislature in 
passing it. 

The principle of separability is applied whenever possible. Where part of 
a statute is considered unconstitutional and the remainder is not, the valid 
section will be sustained if it can stand by itself. 

The court will not decide so-called political questions. In this context, a 
political question is one which, in the Court's opinion, is not properly 
subject to judicial decision and should be determined by the political 
branches of the government— the legislative and the executive. An example 
of this, and there are very few, is the question of what constitutes a 
republican form of government, guaranteed by the Constitution to every 
state. 

These are the main self-limiting rules the Supreme Court has imposed on 

5 Oliver P. Field, The Effect of an Unconstitutional Statute (Minneapolis, 1935). 
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itself. The extent to which the Court observes or merely pays lip service to 
them in the leading cases is a fascinating study, because in a large measure 
the outcome has depended on the membership of the Court at the particu- 
lar time the issue arose. 

The Effects of Judicial Review 

In some fields of law there is more certainty than in others. In some sec- 
tions of the common law the rule is fairly clear, but in other areas the rules 
are vague. Because of the complexity of modern society, furthermore, no 
two situations are exactly alike. Some of the words of the Constitution are 
themselves ambiguous; the “necessary and proper” clause is a case in point, 
or the “due process of law” clause, which judges say cannot even be defined. 
Accordingly, the less certain the rule and the wider the discretion, the 
greater becomes the policy-making influence of the judge. 

Constitutional law more than any other is characterized by these broad 
areas of discretion. The flexible language of the federal Constitution com- 
bined with the power of the courts to declare laws null and void, says 
Edouard Lambert— a distinguished French scholar— results, in the United 
States, in the judiciary’s entry into the political arena, where economic con- 
flicts and passions run high. A decision adversely affecting one group is 
bound to be as bitterly criticized as another, favoring a different economic 
bloc, is roundly applauded. Hence, for better or for worse, the Supreme 
Court is in politics. Public criticism is as legitimate as it is inevitable. And, 
as Mr. Dooley once said, the Supreme Court follows the election returns. 

This does not immediately affect the Court, to be sure. But is there any 
escape in the long run save the relinquishment of the power of judicial re- 
view of legislation? Pressure groups use one set of methods on the legis- 
lature, another on the administration, and still a third on the courts. The 
public is aware that in close cases involving social issues, it is policy and 
not law in the strict sense that the courts are deciding. 

Justice Holmes, one of the fairest and most intelligent judges this country 
has ever produced, summarized this situation in his Collected Legal Papers, 
“I think it most important,” said Holmes, “to remember whenever a doubt- 
ful case arises, with certain analogies on one side and other analogies on the 
other, that what really is before us is a conflict between the two social 
desires^ each of which seeks to extend its dominion over the case, and which 
cannot both have their way. The social question is which desire is stronger 
at the point of conflict/"^ (Italics ours.) 

The English legal historian A. V. Dicey once said in a Harvard Law 
School lecture that “the Courts or the judges, when acting as legislators, 
are of course influenced by the beliefs and feelings of their time, and are 
guided to a considerable extent by the dominant current of public 
opinion. ...” 

® Oliver Wendell Holmes, Collected Legal Papers (New York, 1920), p. 239. 
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0£ the influence of judges on policy. Dean Roscoe Pound of the Harvard 
Law School comments that “it is not what the legislature desires, but what 
the courts regard as juridically permissible that in the end becomes law. 
Statutes give way before the settled habits of legal thinking which we call 
the common law. Judges and jurists do not hesitate to assert that there are 
‘extraconstitutional limits to legislative power which put fundamental com- 
mon law dogmas beyond the reach of statutes."'^ 

The Legal Effect of Judicial Review 

An act of the legislature brought to question before a court will be held 
either constitutional or unconstitutional. If it is upheld as being within 
the constitutional power of the legislature which passed it, the law does not 
possess any more legal effect than it had before, but people are more likely 
to respect it. This is particularly true where business, labor, and other inter- 
ests are directly affected by such legislation. We Americans are so accustomed 
to the X factor of constitutionality that we often keep our fingers crossed 
until a test case has gone before the highest state or federal court and has 
been decided one way or the other. 

If the Court holds that a particular law is inconsistent with the Constitu- 
tion, that law has no further effect. It is as though the act had never been 
passed in the first place. It does not follow, however, that everything that 
was done between the passage of the act and its invalidation is retroactively 
null and void. Many complications may arise, but the general rule is that 
rights vested by an act later declared unconstitutional may, in some cases, 
be respected; but wherever the situation can be unscrambled without 
damage, the court usually orders retroactive application. 

Two contrasting hypothetical cases will illustrate this point. In the first, a 
state public-utility commission restricts the profits of a utility enterprise on 
the basis of a particular valuation theory by which the value of the utility 
is computed. The utility company starts a suit and in the meantime part of 
its earnings is impounded by court order awaiting the outcome of the suit. 
The court declares that the basis of valuation used is unconstitutional. The 
impounded funds thereafter belong to the utility. 

In another case a city condemns a farmer's land, pays him for it, and floods 
it for a hydroelectric project. The legislation on which the city relies to 
uphold its authority is declared unconstitutional. But the court will protect 
the farmer by allowing him to keep the money paid him for his flooded land; 
otherwise an injustice would be done to an innocent third party. 

There are two factors to remember when assessing the effect of judicial 
review. First, a judicial veto is like a stone dropped into a pool of water. The 
impact spreads out in circles. An adverse decision may cause Congress and 
the state governments to give up attempts to enforce laws similar to the one 

T "Law in Books and Law in Action,” American Law Review, XLIV (January-February, 
1910 ), 27 . 
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declared unconstitutional, or it may effectively discourage them from passing 
new laws in the same field. 

Many examples of this could be cited. For one, Walter F. Dodd has 
pointed out that when the Supreme Court held that the states lacked the 
power to regulate private employment offices (Rihmk v. McBride ^ 277 U. S. 
350. 1928), the effect was not confined to New Jersey, where the case arose. 
At least twenty other states were deterred from undertaking similar pro- 
grams. This adverse decision then provided the signal to some governments 
to nationalize the employment-office business and transfer it from private 
to public hands. 

The second point to remember is that not only is the enforcement of 
similar laws impeded, but the federal and state governments, discouraged 
by judicial vetoes, may also be less willing to pass social legislation, regu- 
latory measures, and other laws thought to be in the public interest. 

In the United States we probably pass too many laws, but not too many of 
the right kind. We sometimes fail to legislate when we should, or we take 
action too late to be of any use. It is here that the generally deterring effect 
of judicial review may work a real harm. But the importance of this factor is 
not always general. It sometimes happens that when all or part of a statute 
has been held null and void, the judicial veto excites the sponsor’s deter- 
mination to frame a modified measure that will pass judicial muster. An 
example of this is the modified Agricultural Adjustment Act passed during 
the New Deal era after its predecessor had been declared unconstitutional.® 

Justice Holmes once made the comment that the American political sys- 
tem consists of forty-eight insulated laboratories where each state is free to 
experiment with the social laws and policies it chooses. If a policy turns out 
to be successful, it is often imitated by other states; and if it fails, the harm 
has been less than if all states had adopted it in the first place. This ability 
to experiment is the essence of popular government. So, also, is the power 
and responsibility of the people’s elected representatives to carry through 
programs required by social change. The nullifying of an important piece 
of social legislation, therefore, is a serious matter. 

Adverse decisions on constitutionality may cause a serious social lag, or 
they may even aggravate the original difficulty. Pollock v. Farmers' Loan & 
Trust Co. (158 U. S. 601. 1895) dealt with the power of the federal govern- 
ment to levy an income tax. The Supreme Court fluctuated on this issue 
chiefly because of a change in membership. The effect of the adverse decision 
was to retard for a generation a tax policy that is now considered indis- 
pensable. 

When the Supreme Court turns down a group of major enactments 
representing the policy and program of the party in power, the effect on 
party leadership may be serious. Uncertainty may cause a virtual legislative 
stalemate. In the period following World War I, says. Robert Carr in The 

8 Dealt with in Chapter 43, “The Problems of Agriculture.” 
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Supreme Court and Judicial Review^ ‘‘one can hardly deny that the in- 
validation of the child labor laws, an important portion of the Federal 
Corrupt Practices Act, the National Industrial Recovery Act, the Railway 
Workers' Pension Act, the Farm Mortgage Relief Act, the Bituminous Coal 
Act, and the Municipal Bankruptcy Act has definitely affected the program 
of the national government."® A deadlock between any two branches of the 
government is an invitation to social drift in which anarchy threatens if 
the drift is allowed to continue. 

JUDICIAL REVIEW AND THE POLICE POWER 

An earlier chapter noted that according to a provision of the Fourteenth 
Amendment to the Constitution, intended as a protection to Negroes 
released from slavery, no state shall “deprive any person of life, liberty, or 
property, without due process of law." It was not long, however, before the 
Supreme Court had interpreted this wording to include protection to an 
artificial person, the corporation. Thereupon cases of judicial review began 
to turn on the question whether the exercise of the police power of the state 
deprived corporations of “life, liberty, or property, without due process of 
law." This marked the beginning of the period in which judicial review of 
legislation was to become a basic and perennial issue of American politics. 

The police power— which is the reserved powers of the states to legislate 
concerning matters of public safety, welfare, health, and morals— deals with 
matters of social legislation. In a succession of cases the courts have had to 
decide whether social legislation or “due process" would prevail. And since, 
according to the judges themselves, due process of law cannot be defined, 
the role of statesmanship that the judges themselves have had to assume 
in the interpretation of the law has been an important one. 

Liberty and Property 

One of the issues raised by the due process of law clause of the Fourteenth 
Amendment to the Constitution concerns the definition of the words 
“liberty" and “property." 

What is liberty? Liberty has been interpreted by the courts to mean many 
things. In one case it is the freedom of employers to fix the wages of their 
workers without interference by the state in the exercise of its police power. 
Thus in the case of Lochner v. New York (198 U. S. 45. 1905), where the 
state of New York attempted to limit the hours of bakers on the ground 
that their work affects the public health, the Supreme Court invalidated the 
state law, holding that it deprived the employer of his liberty of contract 
protected under the Fourteenth Amendment and that it was not, therefore, 
a regulation which could be sustained even on the ground that it was an 
exercise of the police power of the state. 

It is interesting to note that in this case Justice Holmes entered a vigorous 


9 Carr, op. cit, pp. 208-209. 
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dissent to the majority opinion of the Court, in the course of which he said: 
“It is settled by various decisions of this court that state constitutions and 
state laws may regulate life in many ways which we as legislators might think 
as injudicious or, if you like, as tyrannical as this, and which equally inter- 
fere with the liberty of contract. . . . Every opinion tends to become a law. 
1 think that the word ‘liberty’ in the Fourteenth Amendment is perverted 
when it is held to prevent the natural outcome of a dominant opinion. . . 
(Italics ours.) 

What is property? The answer is one of the most difficult in the field of 
the social sciences. Among other things it includes the use and benefit as 
well as the possession of the property itself. Gases concerning the regulation 
of public utilities abound in this area. What, for example, is a fair valuation 
of public-utility properties to be used as the basis of determining the rates 
that may be charged? Is it the original cost of the enterprise including plant, 
wiring, rails, rights of way, and so on? Is it the cost of reproducing the prop- 
erty years later? Or is it the “prudent” investment, meaning the financial 
outlay that men of business acumen and good judgment would approve? 

This is the kind of question with which the Supreme Court has had to 
deal. See, for example, the case of Ohio Water Company v. Ben Avon 
Borough (253 U. S. 287. 1919). What rate of return shall be allowed on the 
investment? Shall it be 3, 4, 5, 6, or 7 per cent? In the case of United Rail- 
ways and Electric Co. of Baltimore v. West (280 U. S. 234. 1929), the Mary- 
land regulatory commission thought it should be 6.26 per cent on a street 
railway, but the Supreme Court decided it should be 7.44 per cent and that 
anything less would be “confiscatory.” 

The Range of Social Questions 

The range of questions which come within the area of the police power 
and which must be decided by the courts is of unequaled economic and social 
import. May working hours for women be limited? If so, in what occupa- 
tions and to what extent? May the working hours of children in industry be 
specifically limited, and if so, in what industries? How about floors under 
wages, adult male as well as female? How far may the government go in 
protecting the consumer against fraud and misrepresentation in advertising? 
What kinds of business may be regulated and which ones may not? Why 
should the milk business be subject to extensive control^® but the ice busi- 
ness exempt?^^ And why should the resale price of theater tickets^^ ^nd the 
charges of private employment exchanges^^ not be subject to public regula- 
tion? Who is to determine what is “public” and what is “private”? Should 
the highest court of the land exercise the final judgment on these questions 

10 Nebbia v. New York (291 U. S. 502. 1934). 

11 New State Ice Company v. Liebmann (285 U. S. 262. 1930); see particularly the 
Brandeis dissent. 

12 Tyson v. Banton (273 U. S. 418. 1927); this case is notable for the Holmes dissent. 

13 Ribnik V. McBride (277 U. S. 350. 1928). 
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of social policy? These questions will be dealt with more extensively at a 
later point. The illustrations given here are only to show the breadth and 
complexity of the judicial decisions that must be made. 

When two undefinable concepts clash, what happens? The police power is 
supposedly expansible and incapable of precise definition. It widens as the 
range of social problems grows. The concept of the due process of law is 
similarly lacking in precision. Of it, Felix Frankfurter, now a justice of the 
Supreme Court, once remarked that the due process clauses as found in the 
Constitution are '"in words so undefined, either by their intrinsic meaning, 
or by history, or by tradition, that they leave the individual Justice free, if 
indeed they do not actually compel him, to fill in the vacuum with his own 
controlling notions of economic, social, and industrial facts with reference 
to which they are invoked. 

Federal ''Police Power” and Constitutionality 

In the field of so-called federal police power, the problem of judicial 
interpretation is akin to that found in connection with the police power of 
the states. Making use of its commerce and taxing authority. Congress, as 
noted in another chapter, has assumed an influence in social legislation de- 
serving of the term “police power.” 

But Congress is not always successful in asserting its alleged authority any 
more than the states are. Can the products of child labor, for example, be 
excluded from interstate commerce by Congressional legislation? Impure 
foods and drugs have been. Lotteries were. The transportation of women 
for immoral purposes has been made a penal offense. Oleomargarine colored 
to look like butter was taxed at an excessively high rate and the Supreme 
Court would not look into any motive other than revenue. The products 
of prison industries are excluded from interstate commerce. Congress has 
regulated the liquor traffic. 

Indeed, Congress has scored numerous and telling successes at the hands 
of the Supreme Court, but it has also met with difficulties. Twice within 
four years the Supreme Court ruled unfavorably on federal attempts to 
regulate child labor. In Hammer v. Dagenhart (247 U. S. 251. 1^18), Con- 
gress relied on its power over interstate commerce to keep the products of 
child labor out of the stream of commerce, but the Supreme Court held the 
act unconstitutional. The link between child labor and interstate commerce, 
said the Court, was so slight as to be virtually nonexistent. 

Four years later, in the case of Bailey v. Drexel Furniture Company (259 
U. S. 20. 1922), the attempt by Congress to tax child labor out of existence 
was called into question, and again Congress was thwarted. The Court said 
that the levies appeared to be penalties rather than bona fide taxes. Paren- 
thetically, how is it possible to square this with the attitude of the Court in 

Law and Politics, ed. by Archibald MacLeish and E. F. Prichard, Jr. (New York 
1939), p. 13. 
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refusing to look into the motives behind a tax on oleomargarine colored to 
look like butter?^® 

A generation went by during which, as Dean Edith Abbott has put it, 
*‘an army of children had come and gone from the mills and factories and 
lumber yards/' Finally in 1941 the Supreme Court expressly overruled its 
former decision in Hammer v. Dagenhart. In the case of United States v. 
Darby Lumber Company (312 U. S. 100. 1941), the Court held that the 
authority of the commerce power was sufficient to deny the facilities of 
interstate commerce to producers who failed to abide by labor standards 
prescribed by Congress. The decision in Hammer v. Dagenhart, said the 
Court, was a “departure from principles" which “should be and now is 
overruled." 


PROPOSALS TO LIMIT JUDICIAL REVIEW 

When an important piece of social legislation is declared unconstitutional 
by the Supreme Court in a close decision— a 5-4 decision, let us say— then 
popular resentment sometimes lasts a long time. Moreover, when the issue 
of judicial review has been a problem for almost a century and a half, and 
has increased in intensity within the past fifty years, it seems clear that the 
matter is far from settled. 

Several moves have been made to restrict judicial review. Some of the 
states have limited the power of their supreme courts to hold acts uncon- 
stitutional. Ohio has passed a constitutional amendment forbidding its 
highest court to hold an act null and void if two or more judges consider it 
valid. Similar provisions are found in Nebraska and North Dakota. The 
states, therefore, have taken the lead in dealing with the difficult question 
of limiting judicial review. 

Proposals to limit the power of the Supreme Court of the United States to 
declare legislation unconstitutional are numerous, some dating back to the 
early years of our history. The principal ones are these: 

A two-thirds vote. A two-thirds vote of the Supreme Court would be re- 
quired to declare an act of Congress or of a state legislature unconstitu- 
tional. This would rule out the 5-4 decisions— which unfortunately have 
been all too frequent— and would make the requirement 6-3. Other sug- 
gested ratios are 7—2 and even 8—1. This reform might be accomplished in 
one of three ways. The simplest, possibly, if the judges favored such a plan, 
would be by a rule of the Supreme Court itself. It could also be done by 
an act of Congress (which the Court might or might not uphold), or by 
constitutional amendment. Legislation to this effect was introduced in 
Congress as early as 1823, and in view of the continued currency of the 
idea this method may have the best chance of ultimate success. 

The impeachment of judges. This was demanded following the decision 
in Marbury v. Madison in 1803, but it seems quite unlikely to be used. 

15 McCray v. United States (195 U. S. 27. 1904). 
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Limited jurisdiction over cases. Except with regard to the original juris- 
diction of the Supreme Court, the Constitution has given Congress the 
power to determine what classes of cases the federal judiciary shall hear. 
The use of this power to limit the courts might be helpful, but there are 
objections to it if it interferes with the independence of the judiciary. 

Congressional overriding of a judicial veto. It has been proposed that 
Congress be permitted by a two-thirds vote to repass measures invalidated by 
the Court. This plan, advanced by Senator Robert M. La Follette, Sr., in his 
1924 presidential campaign and revived by Senator Burton K. Wheeler in 
1937, would require a constitutional amendment; otherwise the Supreme 
Court would unquestionably declare such a law unconstitutional. At pres- 
ent a basic principle of the judiciary is that court decisions must be final, 
that they cannot be reviewed or overturned by another branch of the govern- 
ment. 

Increase in the membership of the Court. This is the so-called Court- 
packing idea. It is the club that the House of Commons successfully bran- 
dished against the House of Lords in 1911. Congress has full power to alter 
the membership of the Court at any time; in fact, on several occasions the 
number of justices on the Supreme Court has been increased or decreased. 
Once as low as five and another time as high as ten, it has been nine since 
1869. The purpose of the increase, of course, would-be to appoint members 
to the Court who would look favorably on the particular legislative pro- 
gram of the administration in office. 

Compulsory retirement of judges. The retirement age usually suggested is 
seventy. Compulsory retirement has become common in industry and the 
professions, but in the courts retirement is optional at a given age, usually 
seventy. Compulsory retirement of justices of the Supreme Court would 
require a constitutional amendment. 

Recall of judges and referendums on decisions. Such a plan would require 
a popular vote—by placing the question on the ballot at election time— in 
cases where the Court’s decision was objected to by the people. President 
Theodore Roosevelt once considered this idea. If made applicable to the 
Supreme Court, this, too, would require a constitutional amendment. 

Modernization and clarification of the federal Constitution at vital spots. 
According to this proposal, the Constitution would be overhauled to make 
it clear that the reserved powers of the states should not be judicially re- 
stricted, that the Fourteenth Amendment was never meant to apply to 
corporations, and that judicial review of legislation was or was not intended. 
Although there is much to commend the idea, once they were made, the 
clarifications themselves would have to be judicially interpreted. 

Constructive criticism by the public, the press, and other organs of 
opinion. So long as the Supreme Court remains sufficiently sensitive to 
public opinion so as to follow the election returns, it is argued, there is 
nothing fundamentally to be feared in the judicial review of legislation. It 
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is true that the Court sometimes makes policy decisions that cause political 
explosions. But there are discretionary matters in every area of the law, and 
it is the function of the courts To decide such questions. That constructive 
criticism is a good and normal thing is indicated by the fact that the Court 
has been the target of criticism since its origin and presumably will con- 
tinue to be. So runs the argument.^® 

But Someone Must Have the Final Determination 

Political scientists agree that in every governmental system the world has 
ever known, the final decision has resided in one of the three branches— legis- 
lative, executive, or judicial— or in the people themselves. All three branches 
of government have an opportunity to interpret the law and to help mold 
it, but the final determination must rest at a particular point. 

According to the supporters of judicial review, in determining the mean- 
ing of constitutional provisions, legislative enactments, and executive actions, 
the Supreme Court has no more authority than one or another of the three 
branches has in the government of every other nation. Where parliamentary 
supremacy exists, the legislature has the final word. In a monarchy or a 
dictatorship, the executive is supreme. In a pure democracy such as that of 
Athens or -the Swiss cantons at an early period, the people themselves are 
the ultimate authority. In our government that final power is exercised by 
the highest court of the land. By the training, temperament, and qualifica- 
tion of its personnel, it is argued, the nation's highest court is best equipped 
to make final determinations in matters of statesmanship. 

Furthermore, it is held that the Constitution is safer in the hands of judges 
than in those of either of the other two branches. And ultimately, if the 
people disapprove, they may exercise their power to change the Constitution 
by overriding the decisions of the Supreme Court as they did by the income 
tax amendment. Courts are traditionally conservative, it is true. But accord- 
ing to this point of view, conservatism is the best policy in the long run. 
Respect for law is the basis of free institutions; judges presumably have 
more respect for law than has any other group. And, as Justice Holmes 
frequently said, ‘‘The life of the law is not logic, but experience." 

QUESTIONS 

1. Why did judicial review of legislation develop in the United States 
and not in other countries, such as Great Britain? What is the distinction 
between review of administrative action and review of the authority to pass 
the law itself? 

2. Define the term “constitutional law." Why is this body of law different 
in important respects from one of the branches of private law— contracts or 
negotiable instruments, let us say? 

3. How do you define judicial review? 

16 For a full development of these proposals, see Carr, op. cit.. Chap. 11. 
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4. What is the extent of legislation that has been declared unconstitu- 
tional by the Supreme Court of the United States? Do state courts, as well, 
possess this authority? 

5. What was the so-called Court-packing episode of 1957? Why did it 
arise and how did it turn out? 

6. What are the steps involved in judicial review? 

7. What is meant by a '‘political” question? Do the courts give such 
questions special consideration? 

8. Summarize the principal rules of the Supreme Court in reviewing 
legislation. 

9. What is the effect of an unconstitutional statute? What is the impact 
on prospective legislation, social reform, and the prestige of the judiciary? 

10. What is meant by the police power? How does it happen that the 
police power is frequently involved in cases concerning judicial review of 
legislation? Give two examples of such cases. 

11. How are the concepts of liberty and property involved in judicial 
review cases? 

12. Trace the historical background of the Darby Lumber Company case. 

13. To what extent has the federal “police power” been involved in 
judicial review cases? 

14. Of the proposals that were listed concerning possible limitations on 
the power of the Supreme Court to review legislation, what five seem to you 
most important? 
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CHAPTER 25 


JUDICIAL ADMINISTRATION 


In the introduction to his Principles of Judicial Administration, published 
in 1929 and immediately acclaimed as the first comprehensive work on this 
subject, W. F. Willoughby observed that political scientists had devoted less 
attention to judicial administration than to any other major field; that 
although lawyers and judges had also neglected it, this neglect was largely 
due to their failure to think in administrative terms, whereas political scien- 
tists have been trained in this discipline and might have been expected to 
show more interest; and that ‘*of the many tasks confronting modern govern- 
ment, none exceeds in importance that of the administration of justice/* In 
fact, Willoughby went so far as to claim that this is “the primary function of 
government/* Many of us never become litigants, fortunately; but peace 
and order, accompanied by an even-handed justice, mean a great deal to us. 
The present unfavorable situation in the administration of justice in the 
United States is consequently a matter of concern to all. 

The Need for Constructive Reform 

Our American courts— like every other part of government— have been 
overwhelmed with the flood of business arising from the complexities of our 
modern society. There is probably no function of government, says Will- 
oughby, performed with less efficiency and economy than the administration 
of justice. “Both our system of courts and their methods of procedure are 
almost universally recognized as unsatisfactory.** And he quotes leaders of 
the bench and the bar in substantiation. “In their practical operations,** 
he continues, “our courts are expensive both to the government and to 
litigants. They perform their work with great dilatoriness, and miscarriages 
of justice are frequent.** This is no theorist speaking from his ivory tower. 
Willoughby was trained as a lawyer himself. He had minutely investigated 
his subject, and was quoting members of the profession. 

William Howard Taft enjoyed the unusual distinction of being succes- 
sively both President of the United States and Chief Justice of the Supreme 
Court. No man in American history has done more to improve the organiza- 
tion of federal court structure and administration. “If one were asked,** said 
Chief Justice Taft, “in which respect we had fallen furthest short of ideal 
conditions in our whole government, I think* we would be justified in 
answering, in spite of the glaring defects of our system of municipal govern- 
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nent, that it is in our failure to secure expedition and thoroughness in the 
inforcement of public and private rights in our courts/* 

Dean Roscoe Pound of Harvard, in an American Bar Association Report, 
laid that "our system of courts is archaic and our procedure behind the 
:imes. Uncertainty, delay and expense and above all the injustice of deciding 
:ases upon points of practice which are the mere etiquette of justice-direct 
results of the organization of our courts and the backwardness of our proce- 
dure— have created a deep-rooted desire to keep out of court, right or wrong, 
on the part of every sensible business man in the community.** 

There has been some improvement since these two leaders of the legal pro- 
fession uttered these words and since Willoughby wrote his book. But many 
of the basic problems— such as duplicating federal and state jurisdictions, 
overloaded calendars resulting in expense and delay, excessive technicalities 
and formalities, the multiplication of special courts at the municipal and 
other levels, lack of an integrated court structure, and the shortcomings of 
the justice of the peace courts— are still with us today. If the student can 
understand what some of the central problems are, his investigation of 
structure and functioning is likely to be more meaningful. 

Judicial Administration in Other Nations 

Have other countries experienced similar difficulties with court organiza- 
tion and the efficiency of judicial administration? Seventy-five years ago the 
problem in Great Britain was worse than our own. Dissatisfaction had been 
acute ever since the Napoleonic Wars, but reforms were postponed on that 
account and others. The organization of the courts was so complicated that 
it did not make sense. The king*s exchequer, for example, was exercising 
court functions in determining the validity of fiscal exemptions and in en- 
forcing debts due the crown. Another difficulty arose from the fact that the 
king*s courts were superimposed on manorial courts. Then special courts— 
such as those dealing with admiralty— were created. By the middle of the 
nineteenth century it was next to impossible to know in which court a case 
really belonged. Attorneys, as in the United States today, would seek the 
jurisdiction and the judge that seemed most likely to favor their side of the 
case. And there was nothing approaching uniformity of procedural re- 
quirements. 

The Judicature Act of 1873, which went into effect two years later, 
attempted to solve this complicated problem by creating a supreme Court 
of Judicature in two divisions: the High Court of Justice and the Court of 
Appeal. A year later, in 1876, the appellate jurisdiction of the House of 
Lords was regularized and improved. Perhaps the most important part of 
this sweeping reform was the creation of a judicial council to survey prob- 
lems of judicial administration for the realm, to integrate the court struc- 
ture, and to recommend the transfer of judges where the load was heaviest. 

In France and on the Continent generally, the administration of justice 
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became bureaucratic judicial system o£ higher and lower courts” much 
more quickly than in England. As early as the thirteenth century, for ex- 
ample, the so-called Parlements (judicial rather than legislative bodies and 
having no lawmaking function) successfully claimed the right to review 
many classes of cases originating in the manorial courts. By the fifteenth and 
sixteenth centuries the tendency toward integration at the national level 
became apparent, and the process was accelerated when the Revolution of 
1789 swept away much of the old. Napoleon, famous for his judicial codes 
and administrative reforms, organized the court structure in a form it has 
retained ever since. 

The present system includes courts of primary jurisdiction, a second layer 
of intermediate or appeal courts, and a supreme court ( Court of Cassation) 
topping the pyramid. Alongside these civil courts is a separate hierarchy of 
administrative courts dealing with administrative matters such as claims, 
the excessive use of power, and so on. And at the pinnacle of both systems, 
settling conflicts of jurisdiction, is a special Court of Conflicts, created for 
that purpose. 

France, Germany, and most other European nations have long had more 
symmetry and integration in their judicial as well as in their legal systems 
than either the British or ourselves. The difference is due in part at least to 
the influence of the orderly, codified Roman civil law that prevailed on the 
Continent, as against that of the less systematic common law which grew 
up in England, and from which we inherited our own system, the bad with 
the good. 

On the Continent it was early recognized— as it was not in Anglo-American 
jurisdictions— that the courts are an integral part of governmental ma- 
chinery. As Max Radin has remarked,^ the constitutional struggles of 
seventeenth- and eighteenth-century England “allowed the lawyers and 
judges to grow into something like a separate estate of the realm and to 
assume an unrivalled independence and power.” The chief difference, there- 
fore, is between the orderly growth of legal institutions on the Continent 
and their spontaneous, independent development in England. 

FEDERAL COURT STRUCTURE IN THE UNITED STATES 

In an effort to deal with the problems of judicial administration that we in- 
herited and then aggravated, a movement has developed among lawyers and 
students of government to centralize and unify the court structure in the 
United States. This movement is most pronounced at the federal level, but it 
is also marked in approximately a third of the states. In the federal govern- 
ment there is a hierarchy of three kinds of courts: the district courts at the 
bottom, the circuit courts of appeals above them, and the Supreme Court of 
the United States at the top. But it was not always as simple as that. The 
trend toward integration has been growing since 1891, when Congress 
1 Max Radin, “Courts/* Encyclopedia of the Social Sciences, II, 524. 
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abolished the old circuit courts and established in their place the circuit 
courts o£ appeals. The key word in the designation of these courts is 
“appeals,” for since that time they have dealt exclusively with appeal cases 
and have had no primary (original) jurisdiction. 

The distinction between original and appellate jurisdiction is essential to 
an understanding of judicial reform. Original jurisdiction is the power of 
a court to hear and determine cases in the first instance. It is where a case 
is begun. If neither party takes an appeal, that is the end of the matter. 
Appellate jurisdiction is the authority of a court to review and decide cases 
or controversies on appear after they have been acted upon by inferior 
tribunals. 

HIERARCHY OF FEDERAL COURTS IN THE UNITED STATES 

Marne Mvanber Jurisdiction 

Supreme Court 1 (a) Appellate, primarily 

(b) Original, in cases affecting ambassadors, 
other public ministers and consuls, and those 
in which a state is a party 

Circuit Courts of Appeals 10 circuits Appellate exclusively 
plus District 
of Columbia 

District Courts 90 Original exclusively 

In the federal court structure, district courts have only original juris- 
diction. The circuit courts of appeals are exclusively appeal courts. The 
Supreme Court is primarily an appeal court, but it has original jurisdiction 
as set forth in the Constitution in cases involving ambassadors, other public 
ministers and consuls, and those in which a state is a party. 

Landmarks in Federal Court Unification 

We have taken four main steps in attempting to unify our federal court 
system.2 

The first was the Circuit Court of Appeals Act of 1891. This important 
enactment, as has been noted, made the intermediate level of courts ex- 
clusively appeal tribunals. In so doing. Congress took much of the appeal 
load off the Supreme Court and moved the original jurisdiction down to 
the primary level. This simplified the whole federal court arrangement by 
placing particular functions at each level: original jurisdiction at the bottom 
(except for the special original jurisdiction of the Supreme Court), appeal 
at the intermediate level, and final settlement, where that was necessary, at 
the top. 

A second reform was the creation of a coordinating administrative mech- 
anism— the annual conference of senior court officials— in 1922. 

This brought into being an administrative device similar to the judicial 

2 See Felix Frankfurter and James M. Landis, The Business of the Supreme Court of the 
United States (New York, 1927). 
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council that Great Britain adopted in 1873, and that a third of our states 
have also put into effect. Officially known as The Annual Conference of 
Senior Circuit Judges, it holds a meeting each year in Washington at which 
the Chief Justice of the Supreme Court presides. Each of the senior judges 
in the ten circuits reports on and discusses problems common to all— the 
need for more judges, the assignment of judges, problems in court pro- 
cedure, in appeal cases, in administrative organization, and in respect to the 
personnel of the courts. 

Thus, in efEect, the senior circuit judge now holds a supervisory relation- 
ship to the district judges in his circuit. The conference, which affords judges 
an opportunity to discuss and compare their problems, has been responsible 
for many concrete reforms. Needless to say, it has a standardizing effect on 
the whole federal court structure. 

A third reform was the Judge's Bill, passed in 1925. William Howard Taft 
and Charles Evans Hughes did much to lay the groundwork for the passage 
of this important measure, which is the clearest indication we have of the 
responsibility assumed by judges for the administrative improvement 'of the 
courts. The matter is interestingly dealt with in a book by Felix Frankfurter 
and James M. Landis, The Business of the Supreme Court of the United 
States, 

The Judge’s Bill was drafted and passed in order to solve a serious prob- 
lem arising from the fact that the Supreme Court was swamped with work. 
At the end of the judicial session each year many cases were still unheard. 
The Supreme Court was considering too many unimportant matters— com- 
mon-law instead of public law cases. Some means of confining the attention 
of the Supreme Court to questions of constitutional law had to be found 
because these were of the greatest moment to the country. It was concluded 
that there must be fewer cases and more significant ones. The solution was 
to limit the appellate jurisdiction of the Supreme Court. Appeals that were 
formerly matters of right became matters of discretion with the Court. In 
other words, since 1925 the Supreme Court will, in most instances, take a 
case on appeal only when it “reaches down for it”— the technical term is 
certiorari. The rules of appellate procedure will be further explained in the 
following section. 

The latest and most significant move in the direction of greater unity and 
efficiency in our federal court structure was the creation by Congress in 1939 
of the Administrative Office of the United States Courts, headed by a direc- 
tor. This logical implementation of the judicial conference created in 1922 
gives the Chief Justice and the federal court officials the assistance of a full- 
time administrator. He is mainly concerned with the business administration 
of the courts, including finance and organization, and with procedural 
studies and the compilation of statistics as a basis for policy decisions and 
the adoption of improved methods. The creation of this office marks an 
enormous stride forward. Indeed, since 1891 the federal judiciary has come 
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a long way in clarifying jurisdictions, tightening up organization, and keep- 
ing current in the decision of cases. 

The Supreme Court at Work 

The Supreme Court of the United States occupies a special place in our 
federal court system, as well as in that of the states. The Supreme Court sits 
annually from October to May and hears about a thousand cases each year. 
The majority of these cases result in memorandum decisions on which exten- 
sive opinions do not have to be prepared. Its decisions and opinions are pub- 
lished in the United States Reports. 

Original jurisdiction. The original jurisdiction of the Supreme Court, as 
fixed by the federal Constitution, applies to “all cases affecting ambassadors, 
other public ministers, and consuls, and those in which a State shall be a 
party.** There has been a modification, however, with regard to the juris- 
diction of the Supreme Court in cases in which a state is a party, unless the 
second party also is a state. Since the adoption of the Eleventh Amendment 
to the Constitution in 1798, no state may be sued by an individual even in 
the Supreme Court of the United States, unless it consents to such a suit. 
The case of Chisholm v. Georgia (2 Dallas 419), decided in 1793, wherein 
the Supreme Court allowed a citizen of South Carolina to sue the state of 
Georgia, gave rise to this constitutional restriction. Suits against a sovereign 
state were regarded at this time as incompatible with its dignity and wholly 
objectionable, and the resulting Eleventh Amendment (the first after the 
Bill of Rights amendments) was speedily pushed through. It excepts from 
the jurisdiction of thfe Supreme Court (and all federal courts) any case 
brought against one of the states by a citizen of another state or of a foreign 
state. 

The original jurisdiction of the Supreme Court may not be enlarged by 
act of Congress because, as stated in Marhury v. Madison, that would be 
tantamount to amending the Constitution in an unauthorized manner. 

Appellate jurisdiction. Most cases coming before the Supreme Court are 
appeal cases, either from the inferior federal courts or from the highest state 
courts. The Supreme Court has no trouble in controlling the cases which 
may be appealed from the federal district and circuit courts of appeals. 
The usual procedure is for most appealed cases to end in the court of 
appeals; but where there is a certificate of division (inability to agree) from 
the lower court, or if the Supreme Court wishes to grant the writ of 
certiorari, a particular case may be taken from the circuit court of appeals 
to the Supreme Court. Only rarely, as in the case of some of the federal 
regulatory commissions, does Congress provide for a direct appeal from the 
district court to the Supreme Court, thus eliminating the court of appeals 
stage. 

With regard to appeals from the decisions of the highest state courts, the 
situation is different in important respects. In all instances in which a federal 
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circuit court of appeals declares a state law unconstitutional, the case auto- 
matically goes to the Supreme Court. Again, as guardian of the Constitution 
and of national supremacy, the Supreme Court must hear cases involving 
these interests. In controversies coming from the highest state courts, these 
“federal question^' cases are of two principal kinds. First, there are those in 
which it is alleged that the decision of the highest state court has denied or 
ignored rights vested under the Constitution, the laws, or the treaties of the 
United States. Second, there are those in which a state constitution or statute 
is alleged to be in conflict with the Constitution, the laws, or the ti'eaties of 
the United States. State courts may decide cases involving the federal Con- 
stitution and federal laws, and in some instances Congress has encouraged 
them to assume such jurisdiction as a means of relieving the federal courts, 
but the Supreme Court sees to it that all such interpretations are in con- 
formity with its own interpretation of the Constitution, the laws, and the 
treaties of the United States. But even allowing for these “federal question” 
cases where appeals are mandatory, there remains a large number of mis- 
cellaneous cases— involving private disputes under the common law, criminal 
cases, many types of regulatory cases, and the like; in all of these the Supreme 
Court uses its discretionary power to determine which are sufficiently im- 
portant to be heard and decided by itself and which shall terminate at the 
next lower level. 

Since the limitation of the right of appeal to the Supreme Court in 1925, it 
has been possible to allow a more extensive oral argument before that 
tribunal. Decisions by the Court are often accompanied by written opinions 
(facts, issues, decisions, reasoning), some of which are of great length and 
constitute state papers of enormous value and influence. Justices who dis- 
agree may write a dissenting opinion. These minority opinions are signifi- 
cant because they often become the majority point of view at a later date. 
A few dissenting opinions, such as those of Justices Holmes and Brandeis, 
contain some of the finest utterances in the English language. 

Any statements not essentially related to the argument at hand are called 
obiter dicta (statements over and above). These do not have the force of 
law but, like minority opinions, they frequently assume great importance at 
a later date, and are frequently cited as indicating the Court's opinion on a 
particular subject. 

THE ORGANIZATION OF STATE COURT SYSTEMS 

As is to be expected, the forty-eight states exhibit a greater variety of court 
organization than has the federal hierarchy. Possibly a third of the states 
have been as progressive as the federal government. It is the remaining two 
thirds that are largely responsible for the opprobrious designation “dark 
continent of political science,” which is often applied to judicial admin- 
istration. 

New Jersey is the only state which has as yet established a completely 
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unified court system, taking in the courts at all levels. But a third of the 
states have created judicial councils. The judicial council is an advisory body 
of judges and practicing attorneys, or sometimes of judges alone, set up to 
study the organization and rules of procedure of the courts and to recom- 
mend improvements to the judiciary, the legislature, or both. 

Wisconsin pioneered in this direction when she created a Board of Circuit 
Judges in 1913, although she did not actually use the term “judicial council.” 
Massachusetts created a judicial council in 1919-1924; among the other 
states which have followed are California, Connecticut, Kansas, North 
Carolina, Ohio, Oregon, Rhode Island, Virginia, and Washington. Thus all 
sections of the country have moved toward state judicial reform, although 
there remains a good deal of territory to be covered. 

In about a dozen cases, including Louisiana, Michigan, and Wisconsin, the 
state constitution contains provisions laying the basis for extensive judicial 
self-improvement, but the use that has been made of the power varies con- 
siderably. In the states mentioned, for example, the state supreme court is 
given a “general superintending control” over all inferior courts. Such pro- 
visions, if greater use were made of them, would seem to justify a reasonable 
degree of coordination or even unification. Other states lack specific con- 
stitutional authorizations, but legislative initiative is open to them and 
may be used— as it was in New Jersey in 1948— to accomplish piecemeal 
reform. 

State and Federal Judicial Hierarchies Compared 

In contrast to the federal judicial system with its three layers of courts, 
there are in the states typically four or five layers. The differences between 
the two systems are shown on page 457. 

No attempt will be made here to explain the organization and function of 
each of these courts. In the case of the state supreme and appellate courts, no 
detailed account is necessary. Some of the lower courts, however, will be 
singled out for special attention. 

Equity 

The equity courts, which occupy a special place in our legal system, are of 
English origin. In the United States they exist in both the federal and the 
state systems, although they are important only in the states. In line with the 
tendency to simplify and combine jurisdictions, equity and law courts have 
been combined in the federal system and in all of the states save five. The 
exceptions are Alabama, Arkansas, Delaware, Mississippi, and Tennessee. 

Equity was originally a rival of the common law and as such helped the 
latter to grow and become less rigid and formalized during an important 
stage of its development. Equity is guided by principles which arose out of 
the inability of common-law courts to grant relief other than money damages, 
or to redress certain types of wrongs. Equity, therefore, has constituted a 
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FEDERAL & STATE COURT STRUCTURE IN THE U. S. 


UNITED STATES SUPREME COURT 


SUPREME COURT OF APPEALS 
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1 Chief Justice and 8 Associate Justices. 

Final court of appeals for all cases involving 
Constitutional questions. 

Original jurisdiction in suits between states, 
against ambassadors and other public ministers. 


Name and number of justices varies from state 
to state, but each state has one appellate court of 
last resort. Fmal court of appeal (on all except 
federal Constitutional questions) from decision 
of lower state appellate courts. 


CIRCUIT COURTS OF APPEALS 



10 circuits plus District of Columbia. 

No original jurisdiction. Hear all cases appealed 
from district courts except special ones which 
may be appealed directly to Supreme Court. 


SUPERIOR COURTS (appelutE) 


□ □□n 


These are also called circuit or appellate courts 
in different states. 


DISTRia COURTS 


90 districts (including at least 1 for each state). 
With a few exceptions has original jurisdiction of 
all cases which come within sphere of federal 
courts. 


TYPES OF ORIGINAL JURISDICTION 





UW & EQUITY CRIMINAL 


ORPHANS, 


Courts-. estates 

Courts — Justice of Peace, Courts — 

County Police Court Probate • 

District County Surrogate 

Circuit Special Sessions 

Municipal General Sessions 
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dynamic, living influence in the molding of the common law. Equity is 
especially valuable in complicated cases involving a multiplicity of suits. 
When equity and common-law jurisdictions are combined, the same judge 
in the same court generally presides over both classes of cases. 

Municipal Court Unification 

With the rapid growth of American cities there has naturally been a con- 
centration of judicial business in urban centers. Because the existing court 
structure was unprepared for such a diversion of emphasis, the result in most 
cases was a proliferation of municipal courts, overlapping the jurisdiction 
of county and state courts and without much rhyme or reason. There are 
police courts, night courts, traffic courts, juvenile courts, rent courts, domes- 
tic relations courts, and so on. 

Among the large cities, Chicago pioneered in creating a unified municipal 
court system. Constitutional authority was secured in 1904. The Chicago 
municipal court created in 1906 has since been a model for other large cities. 
There are a chief justice and numerous associate justices. The total judicial 
business is divided into categories, all heading up to the chief justice. In addi- 
tion, a judicial council with effective powers was created. According to the 
enabling act, ‘'the Chief Justice [of the municipal court], in addition to the 
exercise of all the other powers of a judge of said court, shall have the gen- 
eral superintendence of the business of the court; he shall preside at all meet- 
ings of the judges, and he shall assign the associate judges to duty in the 
branch courts. . . Additional responsibilities of the chief justice include 
the preparation of calendars, the distribution of cases, and the duty of 
receiving monthly reports on business transacted. 

This Chicago municipal court, established even before federal and state 
reform, is a model of judicial organization today. It has since been followed 
by several other leading cities including New York, Detroit, Cleveland, and 
Baltimore. 

County Courts 

A principal reason for strengthening county government is the position of 
the county court as the backbone of die state judicial system. Almost every 
one of the 3,050 counties in the United States has a county court. Usually the 
key court in cases involving criminal action, frequently, and especially in the 
less populous states, it has unlimited jurisdiction. The county court has a 
great deal of original civil jurisdiction, and it also acts in an appellate 
capacity o*n civil cases coming up from justices of the peace and other petty 
courts. 

The existence of these county courts is possibly one reason why county gov- 
ernment has continued to play any kind of role at all in many parts of the 
country where the importance of county governmental functions has steadily 
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declined. This is particularly true in the New England states, where, with- 
out the court function, the counties would become little more than geo- 
graphical units. 

Justices of the Peace 

A perennial problem of state judicial administration is the justice of the 
peace. The office of the J.P., as he is often called, is older than the common 
law. In the United States there are thousands of these officers, who are 
usually laymen without legal training. As a rule, too, they are elective 
officials within a minor civil jurisdiction, although their powers may ex- 
tend throughout a county. Perhaps they are best known for their authority 
and willingness to perform the civil marriage ceremony. But as a rule, they 
may also try petty civil and criminal cases. And in some states they conduct 
preliminary hearings in cases of crime and fix bail for appearance in court. 
J.P.’s are hard to dispense with because they make quick justice widely 
available. 

Justices of the peace are criticized because, being laymen, they are not 
trained craftsmen of the law. Although the practice is disappearing, they 
are often compensated on a fee basis instead of by a salary, a fact that too 
frequently takes the blindfold off the eyes of justice. They are likely to be 
politicians first and to have slight regard for the reputation of the judiciary. 
And they contribute, possibly more than any other factor, to the difficulties 
of creating an integrated, consistent court structure in the states. Because 
of the J.P.’s usefulness in many directions, however, it would seem wiser to 
reform this institution than to abolish it. 

SPECIAL TRIBUNALS TO RELIEVE THE COURT LOAD 

Judges are not supermen, although sometimes we may wish they were. The 
products of a highly specialized training, they cannot expect to deal success- 
fully with the wide range of problems confronting the modern community. 
When they do attempt it, society may be the loser because of unintentional 
shortsightedness or a too close regard for a socially obsolete rule. For these 
reasons, therefore, and because most judges are aware of their limitations in 
certain fields, there has been a tendency to create special courts for special 
purposes. Desirable as they may be, they nevertheless complicate the prob- 
lem of judicial organization and administration. The principal examples 
of specialized courts are the following: 

Juvenile courts and domestic relations courts. These courts deal with the 
intricate problems of family life including orphanage, adoption, juvenile 
delinquency, divorce, and dependency, which are and always have been 
among society's most difficult problems. Often these problems cannot be 
solved by the application of strict legal formulas and procedures. They 
require a great deal of sympathy and understanding. Specially trained judges 
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—including a large number of women— with a knowledge of welfare activi- 
ties and social work, are recruited for these special courts. Many of them 
operate with marked success, but a great many more are needed. 

Small claims courts. These courts deal with cases where small amounts of 
money are involved. Because recourse to them is not expensive, they make 
justice available where otherwise it would be denied. 

Court of Claims. The most famous claims court is the United States Court 
of Claims, created in 1855 for the purpose of making recommendations on 
claims cases and empowered in 1866 to decide cases. It deals only with cases 
of claims against the federal government, but not with all of them. Through 
its unified and specialized process it has provided much-needed relief to 
heavily burdened courts and administrative agencies. 

Administrative tribunals. The quasi-judicial agencies of the executive 
branch have already been mentioned; they will be discussed further in later 
chapters.3 These agencies, which do an enormous amount of work that 
would otherwise fall on the courts, include state public-utility commissions 
and workmen’s compensation commissions, and federal agencies such as the 
Interstate Commerce Commission or the Federal Communications Com- 
mission. 

Conciliation and arbitration. The business community makes wide use of 
special bodies of conciliators and arbitrators, usually set up to solve problems 
of labor relations in a particular trade or industry. The so-called czar of 
the suit and cloak industry receives a salary of $25,000 a year— more than a 
member of the President’s cabinet receives. Business finds conciliation and 
arbitration cheaper, faster, and more likely to safeguard good will than 
battles in court. 

The base of the common law, said Dean Pound, tends constantly to shrink 
as substitutes are found for formal courts of law. But perhaps this is a good 
thing. , A specialized society requires specialized mechanisms. Until we have 
strengthened the organization of the still overburdened courts and have 
enabled them to hear and decide cases with greater dispatch, we should not 
think of adding to their work. If a court does not take sufficient time in the 
exercise of these functions, justice may be denied. Overloading the courts, 
therefore, defeats the ancient purpose for which they were created. 

STRENGTHENING JUDICIAL ADMINISTRATION 

The federal court scheme is fairly simple. But in the states, the lines between 
jurisdictions, especially at the local levels, are confused and certainly not 
uniform. Two remedies have been suggested. One is a proposed model sys- 
tem of state courts. The other would combine the state and federal courts 
into a single system. 

3 Chapter 31, “Government Reorganization,** and Chapter 41, “Business and the 
Government.** 
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Proposed Model State System 

The reform of our state court systems has been the subject of a good deal 
of study and debate. A plan suggested by the American Judicature Society, 
outlining a model court structure for the states, describes a system that would 
seem to be both simple and workable: 

Court of Appeals 

Supreme Court Division 

Other divisions: three judges each 

Superior Court 

Territorial divisions 

County Court 

Territorial divisions 

Metropolitan Courts 

(Combining superior and county courts in metropolitan areas) 

Under this plan, the entire framework would be called the General Court 
of Judicature and would be integrated in a fashion similar to the Municipal 
Court of Chicago or the British system created under the Judicature Act of 
1873. There is much to recommend it in its simplicity of organization, dis- 
patch of procedure, and economy of operation. 

Should the Dual System of Federal and State Courts Be Combined? 

Another reform proposal that has been considered by some leading author- 
ities on judicial administration, including W. F. Willoughby, would com- 
bine the state and federal courts into a single system. Under this plan, the 
federal courts would deal exclusively with appeal cases, with cases involving 
federal power, and with those entrusted to the original jurisdiction of the 
Supreme Court of the United States. All other cases of original jurisdiction 
would be left to the state courts. 

It is true that at present there is much duplication of jurisdiction between 
federal and state courts. Frequently an attorney can decide whether to take 
his case to a state court or, by invoking the “diversity of citizenship'" pro- 
vision (where the parties are from different states), to place it before a 
federal district court. In some instances he may expect different rules in the 
two jurisdictions; certainly there is a choice as between judges. The decision 
he makes, therefore, is an important one. 

It is also true that our present dual system divides authority, complicates 
the administration of justice, and adds considerably to the expense of 
judicial administration. 

If we were starting out afresh, would we favor a dual system of courts? 
It is not a necessary adjunct to a federal form of government. Germany 
before World War II was a federal government in which the national courts 
confined themselves to appeal cases and those involving national power. 
Canadian courts operate under a similar system . today. In the United States, 
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a separate federal judiciary contributed greatly to the growth of national 
power, but this power has now been securely established. 

If a single court organization for the United States were thought desirable, 
there are two main alternatives. Either we could extend the federal court 
system down into the states, thus virtually eliminating the state courts, or we 
could allow the states to deal with all preliminary cases— including those 
which now arise in the federal district courts — thus separating jurisdictions 
and dividing the work load. 

As between the two, most people would probably prefer a division of the 
load. For one thing, this would lighten the burden on the federal judiciary, 
which is now so busy with the flood of cases coming from the regulatory and 
administrative tribunals— such as the Interstate Commerce Commission and 
the Federal Communications Commission— that the assumption of more 
work without an extension of the court system would seem unthinkable. 

Why not, therefore, turn over to the state judiciaries all commondaw cases 
and those involving federal power? This would confine the federal courts to 
the most important questions of constitutional law and administrative regu- 
lation. The proposal is worthy of serious thought, although it hardly seems 
likely that so drastic a measure could become a reality at any time in the 
near future. 

Factors Basic to Judicial Organization and Administration 

This chapter has tried to indicate something of the great diversity in the 
state judicial establishments and their practices. In trying to discover some 
principles that will guide future reforms, it is important to avoid the appli- 
cation of formulas that may serve well in populous states but prove imprac- 
tical in less populous ones. 

In an excellent article entitled “The General Structure of Court Organiza- 
tion,"'^ Charles G. Haines has suggested the important factors that should 
be emphasized. He places first the need for flexible constitutional provisions 
governing court organization. In this respect the provisions of the federal 
Constitution at present are superior to those of most of the state consti- 
tutions. 

Next, Haines would like to see statutory and constitutional provisions 
making possible a certain degree of centralization and general administra- 
tive control in the distribution of jurisdiction, the assignment of judges, and 
the making of rules of procedure. This involves a wider use of masters (that 
is, specially qualified persons to collect evidence for the court), together with 
the use of judicial assistants, in order to dispose of the preliminary business 
before the trial stage is reached. This is a system used with great success in 
England. 

Third, there should be flexible administrative arrangements to permit spe- 

4 Charles G. Haines, “The General Structure of Court Organization,” The Annals of 
the American Academy of Political and Social Science, CLXVII (May, 1933), 1-11. 
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cialized treatment in cases where peculiar techniques and methods are indi- 
cated, as in municipal courts, family relations, and commercial arbitration. 
In our court system there is now a clear need for flexibility in organization 
and procedure to meet the demands of an urbanized and industrialized 
society where change affects the judicial establishment as surely as it does 
the legislative and administrative branches. 

“These formulas, “ says Haines, “can be carried out with a limited amount 
of central supervision and control, and with the placing of greater respon- 
sibilities on local communities for the conduct of judicial administration/* 
In an understandable desire to correct the looseness and complexity of our 
present judicial methods, we must not swing too far toward what Harold 
Laski has characterized as '‘the inherent vice of centralized authority/* 

THE JUDICIAL ESTABLISHMENT BROADLY CONSIDERED 

It would be a mistake to think of the judicial branch of government as con- 
sisting merely of judges and courts*. It is much more than that. The adminis- 
trative personnel in the judiciary far outnumbers the judges. There are 
police officials, sheriffs, coroners, clerks, and a host of others who will be 
discussed in a later chapter.® For the present, however, it will help to round 
out the picture if the principal instrumentalities of justice, other than the 
courts, as suggested by W. F. Willoughby, are listed here: 

Adjuncts to the Court System 

1. The chief executive, in the exercise of his constitutional duty to see that the 
laws are faithfully executed 

2. The Department of Justice or Office of Attorney General 

■3. The Office of State's Attorney or Prosecuting Attorney 

4. The police or constabulary 

5. The grand jury 

6. The office of coroner 

7. The penal institutions 

8. Special agencies such as public defenders, public trustees, and so on 

Within recent years the American Law Institute has commenced a codi- 
fication of all the law in the country, and several titles are already complete. 
The reason for this project was the wide diversity in the law of the forty- 
eight states and the federal government. It is as though there were that many 
separate bodies of common law in the United States, in addition to the law 
of the federal system. In the field of contracts, for example, there are two 
competing rules— the New York rule and the Massachusetts rule— both of 
which stemmed originally from the English. The Western states have 
adopted one rule or the other, depending on whether New York or Massa- 
chusetts settlers had the greater influence in the new community. 

The “Conflict of Laws*’ has become a leading course in many of our law 
schools. “In the economic order of today,** says Dean Pound, “unity and 

5 Chapter 46 , “The Comxnunity’s Safety and Social Environment.” 
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harmony are necessary in law and administration, whereas a century ago 
they might well vary with each locality. Today state lines rarely coincide 
with economic lines.” Dean Pound argues that a regime o£ local legal units, 
pulling in different directions, is “wasteful.” A course on the conflict of 
laws attempts, therefore, to tell us what the rule is when a problem cuts 
across state lines. 

So long as there are significant doctrinal differences in the law, the prob- 
lem of administrative simplification must surely be complicated. In the law, 
as in many other fields, we run into the question of what we are willing to 
pay for greater efficiency. How high a price will we pay in return for the 
right to be different? The reconciliation of liberty and efficiency is common 
to many basic problems. 

Law is much more than a matter of organization and rules, as essential as 
both of these are. Law deals with living things, with human beings. There- 
fore some pertinent questions arise in the administration of the law. For 
example, how much popular influence should be admitted? How important 
is the jury? On this. Dean Pound tells us that “as to trial by jury, it may be 
admitted that the civil jury seems to be slowly dying out in England while 
signs that it is moribund are not wanting in America.” Are civil liberties 
growing weaker and is popular vigilance lagging? These questions will be 
the subject of the chapter to follow. But another human problem also ties 
in closely with the administrative problems we have been considering. “The 
use to which judicial machinery is directed,” says Max Radin, “will always 
depend on the persons who direct it.” A chapter on law as a career, therefore, 
follows the one on civil liberties and concludes this section of the book. 

QUESTIONS 

1. The field of judicial administration is divisible into five main areas: 
functions and powers, organization, personnel, procedure, and general ad- 
ministration (direction, supervision, and control). Give an example of a 
problem arising under each of these subdivisions. 

2. What were the principal faults with the administration of justice 
found by William Howard Taft (former President and Chief Justice) and 
Dean Roscoe Pound? 

3. Make a comparison of the main outlines of judicial reform in Great 
Britain and in the United States since 1870. In what important respects does 
the French judicial system differ from our own? 

4. Compare the federal and state court structures of the United States. 

5. What have been the four landmarks in the improvement of the federal 
court system since 1890? 

6. .Explain clearly the original jurisdiction and the appellate jurisdiction 
of the Supreme Court of the United States. 

7. Whai? did the Eleventh Amendment accomplish? What is the signif- 
icance of the case of Chisholm v. Georgia! 
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8. What is meant by a judicial council? Has any state created a unified 
court system? a unified municipal court system? 

9. What is meant by a dissenting opinion? by obiter dicta? 

10. What has been the historical function of equity? 

11. Explain the work of county courts, justices of the peace, conciliation 
and arbitration, juvenile courts, domestic relations courts, small claims 
courts, the United States Court of Claims, and administrative tribunals. 

12. What are the functions of county courts? Study your own county 
courts, at firsthand if possible. 

13. Outline the model state court system. 

14. W. F. Willoughby contends that the administration of the judicial 
system will be effective only if the administration of the executive branch is 
also effective. Can you explain why this should be true? 

15. Do any difficulties arise out of our parallel federal and state systems 
of courts that are important enough to justify serious consideration of 
possible unification? 
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CHAPTER 26 


OUR CIVIL LIBERTIES 


The long struggle of mankind to attain its fullest dignity and well-being 
depends upon its ability to realize freedom. And freedom is by no means 
easily achieved or maintained, for both the planning and the execution of 
the conditions to assure freedom require the highest kind of social intel- 
ligence. All the principal factors in our common life, and nothing less than 
these, must be brought together to produce the desired result, the setting in 
which freedom may exist. 

There is, first of all, a physical basis of security and contentment that is 
indispensable. Men at all periods of time have been more willing to work 
together peaceably when well fed, and to drift into violence when their stom- 
achs are pinched- Men are law-abiding and confident when they feel secure, 
and conspiratorial and rebellious when convinced of deep-seated injustices 
that could be rectified but are not. As a rule, men respect the liberties of 
others more highly, and are prepared to defend them more actively, if they 
have had to struggle to win or to hold the liberties they themselves possess. 
If the underlying sentiment of the community is one of equality and respect 
for human personality, and if it is reinforced by social, economic, political, 
and religious tradition, then the factors conducing to the security of our 
civil liberties appear in their proper relationships. 

OUR CIVIL LIBERTIES 

Our freedoms, like our law, are a composite of custom and formally pre- 
scribed guarantees. Our freedoms rest on community understandings, some 
of which are formally incorporated into constitutions or rest on legal deci- 
sions, But many of our freedoms also depend on a sense of fairness and 
equality evolving through custom. Ultimately, both kinds endure only when 
they are and remain a part of the mental and emotional fabric of a people. 
Although the temper of a people is controlling, the rights that are written 
down and the power of the courts to enforce them give our essential free- 
doms much of their staying quality. When liberty is threatened in concrete 
instances, it is the judges, relying on written statements of right, who must 
maintain society's balance and rebuff the forces of intolerance. This is why a 
leading authority on American government has said: *‘No one can under- 
stand clearly the status of individual liberty in this country without bearing 
in mind the place occupied by the judiciary under our constitutional 
system.”^ 

iFrom J. Allen Smith, The Growth and Decadence of Constitutional Government (New 
York, 1930), Chap. 14. By permission of Henry Holt and Company, publishers. 
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Civil liberties are the basic rights of men and women in a free society. 
They are positive or substantive, as exemplified by freedom of speech, assem- 
bly, petition, and press. They are protective, limiting the threatened aggres- 
sions of public agencies or private individuals, as illustrated by the 
requirement that private property may not be taken for public use in 
eminent domain proceedings without indemnification. They are protected 
by law and the courts. In a real and comprehensive sense, civil liberties are 
the natural rights to which public opinion agrees all men and women are 
entitled. 

This is not a simple definition. The difficulty is that if it emphasizes only 
a limited aspect of civil liberties, the resulting definition is incomplete and 
misleading. From a purely legal standpoint it would be correct to say that 
civil liberties are the ‘‘personal and property rights guaranteed by consti- 
tutions and laws against infractions by governments and individuals.” But 
civil liberties are more than that. They are what tradition says they are; 
they are what public opinion succeeds in enforcing. 

BILLS OF RIGHTS EMBODIED IN OUR CONSTITUTIONS 

The American practice of embodying a section on civil liberties in the con- 
stitutional frame of our governments— where rights can be changed only by 
the difficult method of constitutional amendment— was one of our distinctive 
contributions to government. The French Declaration of the Rights of Man 
and our own Bill of Rights set an example that has been followed by most 
of the subsequent framers of constitutions. 

The fact that a right is written down in a constitution, however, does not 
necessarily mean that it cannot be taken away at some later date. Constitu- 
tions themselves may be scrapped. The provisions of the bill of rights in the 
Weimar Constitution, for example, were extensive and enlightened, but 
when the liberal government succumbed to the Nazi dictatorship, the bill 
of rights became as meaningless as the rest of the document. Constitutional 
provisions and judicial safeguards relating to bills of rights, therefore, are 
a bulwark but not an absolute guarantee of inviolability. Ultimately if 
public opinion, weakens and popular government fails, then no formal sanc- 
tions will suffice. 

What are the rights guaranteed us by the Constitution of the United 
States? It will be recalled that the Bill of Rights was added to the Constitu- 
tion by amendment after it had been framed. It is a simple statement, 
however, and not nearly as extensive as those in most of the state consti- 
tutions. 

The first ten amendments to the Constitution comprise the Bill of Rights. 
The first eight amendments deal exclusively with the rights and immunities 
of persons. The Ninth makes it clear that no complete enumeration had 
been attempted, for it reads, “the enumeration ... of certain rights shall not 
be construed to deny or disparage others retained by the people.” Which 
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rights? It does not say. The Tenth deals with the powers reserved to the 
states and to the citizens. 

In purely legal terms, the wording of the Ninth Amendment is confusing, 
but those who have studied the Bill of Rights through English history know 
well enough what the framers meant. They subscribed to the natural law 
theory that men have inalienable rights, as stated in the Declaration of Inde- 
pendence, and that since government does not create these rights, it cannot 
take them away. It is sometimes said that the natural law theory has been 
discarded in modern times, but it is not discarded so long as the people 
believe in it. 

Not all civil liberties are found in these first ten amendments to the Con- 
stitution. Others are interspersed throughout the Constitution itself, the 
most important coming at the end of Article I; which deals with the legis- 
lative branch of the government. We read, for example, that “the privilege 
of the writ of habeas corpus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it. ... No bill of attainder 
or ex ppst facto law shall be passed.*' Then follows a list of proscribed activi- 
ties on the part of the several states, among them being that “no State 
shall . . . pass any bill of attainder, ex post facto law, or law impairing the 
obligation of contracts, or grant any title of nobility." 

The most important provisions of the federal Bill of Rights are duplicated 
in the constitutions of most of the states. Frequently the state bills of rights 
are long and deal with general principles of government. In that of Vermont, 
which is by no means one of the longest, we find that “all people of this 
State have the sole, exclusive and inherent right of governing and regulating 
the internal police of the same. That all power being originally inherent in, 
and consequently derived from, the people; therefore, all officers of govern- 
ment, whether legislative or executive, are their trustees and servants, and 
at all times accountable to them." 

The diversity in state constitutional provisions is so great that a general 
classification and discussion of bills of rights, combining the federal and state 
provisions, becomes next to impossible. Attention here, therefore, will be con- 
fined to those that the framers of state and federal constitutions thought so 
important that they were included in both. This list will be incomplete but, 
as a matter of fact, the Ninth Amendment to the Constitution makes it ex- 
pressly clear that no exhaustive enumeration of private rights and immuni- 
ties is possible. 

The Supreme Court of the United States is also of this opinion. In the 
famous Slaughterhouse cases (16 Wallace 36. 1873), for example, the Court 
dealt comprehensively with the question of civil liberties and then concluded 
that no complete enumeration could be made. In referring to civil rights, 
the Court has repeatedly said that they must be determined by a “gradual 
process of judicial inclusion and exclusion." The listing of civil liberties, 
therefore, is a dynamic process, and public opinion, as well as formal amend- 
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ments and statutes, is always adding to them. Women, for example, are now 
entitled to vote. Labor refers to the Wagner Act of 1935 as its Magna Carta. 
The Four Freedoms of President Franklin D. Roosevelt were recognized in 
the Atlantic Charter. Freedoms expand and contract even as social problems 
and public opinion change. 

The difficulty of enumeration and classification does not mean, however, 
that individual guarantees are any the less specific. The following discussion, 
therefore, will include the civil rights that are emphasized in both state and 
federal provisions. For example, both federal and state constitutions prohibit 
state legislatures from enacting bills of attainder or ex post facto laws. Both 
generally guarantee trial by jury and indictment by grand jury. Both pro- 
hibit unlawful search and seizure. Both guarantee freedom of speech, 
assembly, petition, press, and religion. This good, hard core relates to some 
of the most important areas of freedom. 

Judicial Construction of the Bill of Rights 

Our civil liberties, like the provisions of the federal Constitution relating 
to the machinery and powers of government, must be interpreted by the 
courts in case of question. A general view of how the courts have approached 
the problem, therefore, will be useful. 

In the first definite statement by the Supreme Court it was held that the 
first ten amendments to the Constitution are limitations on the federal 
government only and do not apply to state governments. This was in con- 
nection with the case of Barron v. Baltimore (7 Peters 243. 1833), the last 
case in which Chief Justice Marshall participated. There was a clear ques- 
tion of doubt here because only the first of the ten amendments makes it 
clear that the federal power alone is envisaged. The wording is, “Congress 
shall make no law . . .“ But in the case of the following nine amendments, 
the language is general and not confined to any particular government. Here 
was a major instance where interpretation was needed. 

The facts were these: Barron owned a pier in Baltimore , Harbor. In pav- 
ing some streets, the city of Baltimore had diverted streams from their 
natural course with the result that silt and mud filled in around Barron's 
pier, rendering it useless. He sued the city in the state courts and was 
awarded damages of $4,500. But the Maryland court of appeals reversed the 
judgment, and it was then taken to the Supreme Court on a writ of error. 

The issue was whether the Fifth Amendment to the Constitution, pro- 
hibiting the taking of private property for public use without just com- 
pensation, applies to state and local governments or only to the federal 
government. The decision was that the Fifth Amendment, like the entire 
Bill of Rights, applies only to federal powers. The Supreme Court there- 
fore dismissed the case for lack of jurisdiction. This meant that unless 
Barron could get redress under state law, his only recourse was to petition 
the city council or the state legislature, making it a claim case. Had the con- 
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troversy arisen after the adoption of the Fourteenth Amendment to the 
Constitution, with its due process of law clause, Barron would, of course, 
have sued under its provisions. 

A Proposed Classification 

A common method of classifying civil liberties is to divide the principal 
constitutional provisions into substantive and procedural categories. The sub- 
stantive deals with the content of rights, such as freedom of religion, speech, 
press, assembly, and petition, release from slavery and involuntary servitude, 
the right to 'keep and bear arms, equal protection of the laws, and so on. 
Procedural rights, on the other hand, deal with the how instead of the what 
of rights: how the government shall carry on its business if it is to be legal. 
Examples are the prohibition against bills of attainder and ex post facto 
laws, the due process provisions of the Fifth and Fourteenth Amendments 
which apply to procedural as well as to substantive matters, and the require- 
ments of judicial procedure, among which are indictment by grand jury, 
habeas corpus, jury trial, the avoidance of double jeopardy, the prohibition 
against unlawful searches and seizures, and the like. 

The difficulty with this method of classification into substantive and pro- 
cedural is that in some cases a particular provision seems to fall into one 
category about as well as into the other. This is because every right, of 
necessity, has both a substantive and a procedural aspect to it. Is treason 
substantive? It may result in loss of life, but it is also procedural. Is equal 
protection of the laws substantive or procedural? It might well be con- 
sidered both. 

For this reason a different grouping may be more useful. Most of the 
provisions in our constitutions have to do with law and the judicial process. 
That is why the question of civil liberties is dealt with at this point instead 
of earlier. Another group of provisions deals with positive rights such as 
freedom of speech, press, assembly, petition, and religion. They are usually so 
linked in ordinary conversation or in newspaper discussions. This makes a 
convenient second category, and together these two cover most of the pro- 
visions. 

THE PROVISIONS OF BILLS OF RIGHTS RELATING TO LAW 
AND THE JUDICIAL PROCESS 

The principal provisions in bills of rights concerning law and the judicial 
process relate to bills of attainder, ex post facto laws, treason, equal pro- 
tection of the laws, eminent domain, and contracts. A number of provisions 
relating to criminal cases include indictment by grand jury, trial by jury, 
confrontation with witnesses, the right to counsel, knowledge as to charges, 
protection against self-incrimination, protection against excessive bail, cruel 
and unusual punishments, and double jeopardy. Bills of rights also include 
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provisions relating to habeas corpus, unlawful searches and seizures, and 
jury trial in civil cases. 

Bills of attainder. Both Congress and the state legislatures are forbidden 
by Article I, sections 9 and 10, of the federal Constitution to pass a bill of 
attainder. A bill of attainder is a special act of a legislative body condemning 
a person for treason or felony, requiring him to forfeit all property and relin- 
quish the right to transmit property to his descendants; further it deprives 
him of the right to appear in court or claim the protection of the law. 

So drastic a measure strips a man of most of his civil rights. It was used 
rather extensively during the sixteenth and seventeenth centuries in England 
in the course of the political struggles between king and Parliament. The 
ironclad language used in the federal and state constitutions stands as a 
strong bar to the return of any such practice. 

Ex post facto laws. These also have been forbidden to Congress and the 
state legislatures in Article I, sections 9 and 10, of the Constitution. An ex 
post facto law, confined to criminal cases, makes an act a crime which was 
not so considered when committed; increases the punishment retroactively; 
or otherwise disadvantages the accused. 

This prohibition has other important implications that the courts will 
uphold. Thus a legislature may not, with retroactive eiSect, increase the 
severity of a crime or a penalty, alter the rules of evidence to the dis- 
advantage of the accused, or in other ways decrease the protection the law 
affords. This safeguard is in accord with the universal principle of criminal 
justice that criminal offenses must be clearly defined in advance. A corollary, 
however, is that a law which reduces a penalty, to the advantage of the 
accused, is entirely permissible. 

Ex post facto laws apply only to criminal cases. Are retroactive laws like- 
wise forbidden in civil cases? The rule is that, generally speaking, retro- 
active civil legislation is not forbidden. There are, however, two important 
exceptions: the legislature may not override, by retroactive legislation, a 
decision already made in a civil case; and it may not pass a retroactive law 
impairing the obligation of a contract. But there may be exceptions to this 
last rule because, where a franchise has been granted, for example, which 
attempts to alienate the inherent right of the state to grant it, the courts 
have interfered to amend it in the public interest. 

Treason. In the heat of partisan rancor, there is danger that a legislature 
might brand a person as a traitor. For this reason, Article III, section 3, of 
the Constitution expressly defines treason and affords a protection similar to 
that found in the case of bills of attainder: “Treason against the United 
States shall consist only in levying war agairist them, or in adhering to their 
enemies, giving them aid and comfort.” And the wording continues, “No 
, person shall be convicted of treason unless on the testimony of two wit- 
nesses to the same overt act, or on confession in open court.” 
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To be considered treasonable, therefore, an act must be overt and clearly 
undertaken with the intention to overthrow the government. Neither a 
riotous resistance to officers nor a mere conspiracy to commit treason is 
treason under the terms of the Constitution. But supplying an enemy with 
materials or information of military value does constitute treason. The 
penalty, as defined by Congress, is death. 

The states may also punish treason against themselves under the provi- 
sions of their constitutions and laws. John Brown, it may be recalled, was 
executed for treason against Virginia in 1860. 

Equal protection of the laws. This provision is found in the Fourteenth 
Amendment to the Constitution: No state shall “deny to any person within 
its jurisdiction the equal protection of the laws.'' Like the other safeguards 
in the Fourteenth Amendment, this clause was originally intended to secure 
the rights of the recently freed Negro slaves. Like the due process of law 
clause, however, judicially it has been considerably broadened in its ap- 
plication. 

The important rules to remember are, first, that equal protection of the 
laws has come to be applicable to all persons including aliens, citizens, and 
corporations; and second, that equal protection has been merged by judicial 
interpretation with the due process of law provisions of the Fifth and Four- 
teenth Amendments and hence, in effect, applies equally to federal as well 
as to state action. In other words, equality before the law has become a 
requirement of due process of law in all cases. Finally, unreasonable and 
discriminatory classifications of persons and subject matter are judicially 
prohibited under the equal protection of the laws clause, whereas those 
considered by the courts as reasonable are not. For example, a leading 
Supreme Court decision held that lire regulations may be imposed on all 
laundry establishments, but not on Chinese laundries alone, because this is 
an unreasonable classification and a denial of equality before the law. In 
a later case the Court ruled that a state court could not enforce a restrictive 
covenant barring the sale or transfer of real estate to Negroes without 
violating the Fourteenth- Amendment.^ 

The rule of classification requires that when statutory classifications are 
made, they must be reasonable with respect to the end sought, and all per- 
sons or things standing in substantially the same relation to the law must 
fee treated alike. 

TThis rule has come to have many applications in the economic realm. 
Taxation is one of these. May the states impose taxes on chain stores, gradu- 
ating the amount of the tax in proportion to the number of units in the 
«tate? If so, this might be one way to discourage chain stores and strengthen 
individual ownership. In the case of State Board of Tax Commissioners of 
Indiana v. Jackson (283 U. S. 527. 1931), the Supreme Court held such 

2 The interesting cases of Yick Wo v. Hopkins (118 U. S. 356. 1886) and Shelley 
Kraemer (334 U. S. 1. 1948). ^ 


V, 
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classifications were reasonable so. long as the owners of all chain stores were 
dealt with on the same basis. 

The famous Civil Rights cases (109 U. S. 3. 1883) arose from the equal 
protection clause. In this historic decision and in others since then, the rule 
has been laid down that Negroes may be required, if the state legislature so 
provides, to use separate facilities so long as they are substantially equal to 
those afforded white people. This rule has been applied to railway trains, 
hotels, restaurants, motion-picture houses, public schools, and similar 
facilities. On the other hand, as we have seen, the Supreme Court has held 
that legislation may not prevent Negroes from voting in primary elections 
or from serving on juries. But in three very recent decisions of the Supreme 
Court it has been held that segregation will be upheld only if the facilities 
afforded Negroes are in fact fully equal to those made available to 
whites.® 

The foregoing examples show how numerous are the practical and un- 
anticipated implications of a phrase as general as “equal protection of the 
laws."' 

Eminent domain. The final provision in the Fifth Amendment to the 
Constitution states that “private property [shall not] be taken for public use, 
without just compensation.” Similar clauses are found in the state con- 
stitutions, and the rule of law applicable to eminent domain is universally 
binding on all governments in the United States. 

In most other countries the same rule applies, either by express constitu- 
tional or statutory provision or by recognition in judicial decisions. Bouvier’s 
Law Dictionary defines eminent domain as “the superior right of property 
subsisting in a sovereignty, by which private property may in certain cases 
be taken or its use controlled for the public benefit, without regard to the 
wishes of the owner.” 

As society becomes increasingly complex, more extensive use of this power 
is progressively necessary. A forest preserve, for example, is established; 
land is requisitioned for use in wartime; the Tennessee Valley Authority 
acquires hundreds of acres of private property, to be flooded when dams are 
built; street railways or electric power lines are constructed; playgrounds and 
schools must be built in settled communities; slum clearance is undertaken— 
indeed, the uses of eminent domain are legion. 

If negotiation for the purchase of private property fails, the compulsory 
process of eminent domain may be used, because otherwise society would be 
powerless. Eminent domain is a power that all governments and their sub- 
sidiaries— such as public utilities— may use. In the case of subsidiaries the 
authority is delegated by means of a franchise granted by the government. 

As a rule, eminent domain involves a transfer of title from a private owner 

3 Henderson v. United States (339 U.S. 816. 1950) ; Sxveatt v. Painter (339 U.S. 6^9. 
1950) ; McLaurin v. Oklahoma State Regents (339 U.S. 637. 1950). All decided June 5, 1950. 
All decided June 5, 1950. 
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to a public authority. An express purpose must be stated, however, before 
property may be acquired. The older cases emphasized “necessity,” but some 
of the newer ones recognize “convenience.” The decisions here are interest- 
ing. The courts are loath to interfere with public authority so long as just 
compensation is forthcoming. The final decision relative to just compensa- 
tion rests with a court of competent jurisdiction, but the court is assisted by 
expert testimony from neighbors, businessmen, or real-estate appraisers. The 
use of lay advice, therefore, surrounds the proceeding with a desirable safe- 
guard which tends to protect private owners against officiousness and'un- 
fairness. 

Eminent domain is a powerful weapon because it means taking, condem- 
nation, or expropriation. In the interest of personal security and respect for 
justice, therefore, it must be surrounded by appropriate judicial safeguards. 
It is likely to be used extensively during wartime, when its operation fre- 
quently arouses much criticism, primarily, perhaps, because of the speed 
and the broad extent of the “taking” that are found necessary. 

The contract clause of the Constitution. A provision of Article I, section 
10, of the Constitution—wherein restrictions are imposed on the states— 
stipulates that no state may pass any law “impairing the obligation of con- 
tracts.” This is the famous “contract” clause of the Constitution. 

Curiously enough, the Constitution places no express limitation on the 
powers of the federal government so far as the obligation of contracts is 
concerned. The courts, however, have surrounded that power with safe- 
guards comparable to those affecting the states. Many difficult problems 
relating to the weighing of private and public rights have arisen under the 
contract clause. What, for example, is a contract? This is a complicated 
question of law. It is not enough to say that a contract is an agreement 
between two parties in which a consideration is present and an acceptance 
occurs. Is the charter granted to a college a contract? In the leading case of 
Dartmouth College v. Woodward (4 Wheaton 518. 1819) the Supreme Court 
held that it is. 

Over a period of a century and a half, however, the courts have further 
defined and delimited the provision, giving rise to some very interesting and 
important interpretations. For one thing, the charters of cities and other in- 
corporated subdivisions of the state are not contracts within the meaning of 
the contract clause; hence the state legislature is free to alter or withdraw 
them, in whole or in part, at any time. In addition, the charters of general 
business corporations provide them with privileges that the state may later 
wish to modify. 

Consider the social consequences if the courts had held that a privilege 
once given could never be modified. They have succeeded in getting around 
such difficulties by referring to charters as property rather than as inflexible 
contracts, by appealing to the concept of sovereignty and public interest, 
and by using the indemnity (compensation for loss) analogy in eminent 
domain. 
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Public utilities occupy a special position. They are granted charteis and 
franchises, but at the same time they are subject to extensive regulation and 
control.^ The courts therefore have generally had no great difficulty relaxing 
the ‘'obligation of contracts” provision to meet their situation. Nevertheless 
after some unfortunate experiences, state and local governments have learned 
that it is wise to insert in new charters an express provision to the effect that 
they are revocable or alterable at will. Long charters with ironclad provir 
sions have afforded an opportunity for graft and bribery at various periods 
in American political history. Finally, the courts have held in several 
leading cases that a sovereign government cannot divest itself of the 
sovereign right to grant or modify certain charter agreements, it being an 
inherent power and hence inalienable. Further, the courts have shown a 
willingness to allow later legislatures to alter certain provisions of franchise 
privileges when convinced that the grant of power is contrary to the higher 
claims of the public interest.® 

Perhaps the situation can best be summarized by saying that in ordinary 
contractual agreements between individuals, the courts have generally 
hewed to the line. Where government is granting a contractual privilege or 
is exercising a sovereign power, however, the courts have looked with ii> 
creasing liberality on the modification of contractual arrangements so as 
to serve the larger public interest. A good example of this is the gold 
clause case of Norman v. Baltimore & Ohio Ry. Co. (294 U. S. 240. 1935). 

REQUIREMENTS IN CRIMINAL CASES 

Most of the provisions in the first ten amendments to the Constitution 
relate to procedural and substantive rights in court procedure. Why were 
these considered so important? Was there more distrust of the judiciary 
than of the other branches of government? We know this was not so. Was 
it because the framers of the Constitution relied so much on evenhanded 
justice as a means of protecting human rights and dignity? This may be a 
clue. Our ancestors had not forgotten the Star Chamber proceedings in 
England nor autocratic attempts to destroy the natural rights of freemen to 
a fair and open trial. Criminal law, as has been seen, is a special obligation 
of the organized political community. It is only natural, therefore, that 
special safeguards should have been thrown around this area of the judicial 
process. Such protection has been customary since the time of Rome. 

The Constitution specifically provides eight important safeguards in 
criminal proceedings; indictment by grand jury, trial by jury, confrontation 
with witnesses, the right to counsel, knowledge as to the charges, protection 
against self-incrimination, protection against excessive bail or cruel and 
unusual punishments, and immunity from double jeopardy. Add to these the 
safeguards concerning habeas corpus and freedom from unlawful searches 

4 Dealt with in Chapter 41, “Business and the Government.** 

5 See the leading case of Charles River Bridge Co. v. Warren Bridge Co. (11 Peters 420. 
1837). 
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and seizures— which apply to civil and criminal cases equally— and the total 
number of specific safeguards is brought up to ten— a very substantial part 
of the first ten amendments. Moreover, the state constitutions usually con- 
tain provisions similar to these. Since criminal justice involves the right to 
impose the death penalty or life imprisonment, criminal laws may be used 
for improper purposes. Thus it is only natural that the safeguards should 
be numerous and thorough- 

indictment by grand jury. The purpose of this protection is to establish 
certainty concerning the charges, to ensure a fair and open process of in- 
quiry, and to allow the public to participate in criminal accusations-a 
requirement as old as Roman history. The two key terms are indictment and 
grand jury. 

The Fifth Amendment to the Constitution states that ‘‘no person shall 
be held to answer for a capital or other infamous crime unless on a present- 
ment or indictment of a grand jury except in cases covered by military 

law. An indictment is a formal written accusation, drawn up by the 
prosecuting officer and returned as a “true bill'* by a grand jury, charging 
one or more persons with having committed a crime. A grand jury is a body 
of from twelve to twenty-three persons summoned by government to hear 
witnesses on behalf of the state. After deliberating in secret and by a 
majority vote, this body returns indictments against all persons whom it 
finds just cause to hold for trial. 

Two important rules apply here: first, in federal courts all capital or 
otherwise infamous crimes involving as much as one year in prison must be 
dealt with by a grand jury; and second, in most of the states a grand jury 
indictment is also required, but a substitute is sometimes allowed so long 
as it provides equivalent justice. This tkkes the form of an “information." 

Indictment by an information is a charge filed by the prosecutor and 
approved by a judicial magistrate after a preliminary hearing. What it 
amounts to is that, on the prima-facie evidence, the judge substitutes the 
exercise of his own discretion for that of the grand jury. It is a movement 
toward greater professionalization of criminal justice. 

The leading case on this issue is Hurtado v. California (110 U. S. 516. 
1884). Here a man was indicted for murder on an information, tried, and 
sentenced to hang. He appealed to the Supreme Court on the ground that 
he had been deprived of due process of law because he was not indicted 
by a grand jury. This the Supreme Court denied, holding that the grand 
jury was the ancient and customary method but that newer methods might 
be used by a state so long as they afford an equivalent justice. 

About a quarter of the states now use the indictment by information, and 
almost half waive the grand jury indictment except in cases of aggravated 
offenses. Is this a wise development? Who are better equipped for the matter 
at hand, lay juries or professional judges? 

Grand juries are usually required to meet periodically at stated intervals 



OUR CIVIL LIBERTIES 


479 


as well as when individual cases require it. The grand jury is also used in 
cases involving nuisances, the prevalence of crime (crime waves and 
racketeering), and neglect of duty by public officials. Can able, civic-minded 
persons be relied on to keep this procedure effective? If vigilantly used, the 
grand jury can be made a powerful weapon in the cause of civic righteous- 
ness. 

Trial by jury. The Sixth Amendment to the Constitution reads in part: 
'‘In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law. . . Trial by jury, one of the oldest and most bitterly 
fought-for rights in the development of the common law, is more essential 
in criminal than in civil cases. Trial by jury has the advantages to the 
accused of being open and public, and conducted by his fellow citizens, but, 
as Dean Pound has pointed out, it has declined in both use and effectiveness 
in the United States and Great Britain. 

In all federal courts and in most state jurisdictions the jury must consist 
of twelve persons in criminal cases, and the verdict must be unanimous. 
Otherwise no conviction is secured. These are called trial or petit juries to 
distinguish them from grand juries. 

Confrontation with witnesses and the right to counsel. The Sixth Amend- 
ment of the Constitution also provides that in criminal cases the accused 
shall have the right "to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense." These are the basic necessities of 
a fair trial. Imagine the hopeless position of the defendant if, for example, 
witnesses in his behalf could not be secured by compulsory processi Consider 
how unjust it would be, too, if opposing witnesses could make statements 
against the accused without giving him and his attorney the right of 
cross-examination ! 

As a rule, the provision regarding counsel for the accused is the least 
effective of these safeguards because competent attorneys cannot always be 
secured. This is one of the functions of the legal aid societies which have 
multiplied in the United States and should be encouraged.® By a 6-3 vote in 
1948, the Supreme Court held that Pennsylvania courts must grant a hearing 
to a prisoner serving twenty to forty years for burglary who alleged that 
when he was convicted the right to have a lawyer was not offered to him, nor 
did he know that he had such a right.^ 

Knowledge as to charges. This requirement is a necessary implication of 
the rule of certainty which constitutes the guiding principle in criminal 
jurisprudence. The Sixth Amendment to the Constitution says that the 

® See W. F. Willoughby, Principles of Judicial Administration (Washington, D. C., 
1929), Chaps. 41-42. 

7 Townsend v. Burke (334 U. S. 736. 1948). 
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accused shall have the right to . . be informed of the nature and cause of 
the accusation; . . The rule of certainty was dealt with in the Supreme 
Court case of Lametta v. New Jersey (306 U. S. 451. 1931), which involved 
an antigangster law. ‘‘No one,’’ said the Supreme Court in this decision, 
“may be required at peril of life, liberty, or property to speculate as to the 
meaning of penal statutes. All are entitled to be informed as to what the 
state commands or forbids.” The New Jersey antigangster law was void for 
reason of uncertainty because it used such vague phrases as “not engaged in 
any lawful occupation,” “known to be a member of any gang of two or 
more persons,” and the like. The penalty for being a gangster was fixed at 
$10,000 or twenty years in prison, or both. 

‘ In addition to the requirement that crimes must be clearly and precisely 
defined, counsel for the accused must be given a copy of the indictment 
well in advance of trial. 

Protection against self-incrimination. The Fifth Amendment to the Con- 
stitution makes this stipulation: “No person . . . shall be compelled in any 
criminal case to be a witness against himself. . . The rule here is that no 
person may be required to, testify against himself in a criminal proceeding, 
but he may do so voluntarily if he chooses, in Which case he is subject to 
cross-examination. The immunity also extends to his private papers, which 
may not be seized and brought into court to be used as evidence against 
him. 

This protection may be lost through the use of the so-called third 
degree, which is sometimes resorted to in order to secure confessions and 
to “soften up” an accused person before his trial. This evil is more difficult 
to control because it takes place outside the courtroom. In a number of 
recent cases the Supreme Court has censured state courts for accepting 
evidence procured by third-degree methods, for failing to provide accused 
persons with adequate legal counsel, and for excluding Negroes from jury 
lists. In Chambers Florida (309 U. S. 227. 1940), for example, the Supreme 
Court set aside the conviction by a state court of four young Negroes on 
the ground that it should have rejected confessions extorted from the ac- 
cused by the use of third-degree methods. The Court referred to the basic 
principle that “all people must stand on an equality before the bar of 
justice in each American court.” 

Excessive bail and cruel and unusual punishments. The Eighth Amend- 
ment to the Constitution states that “excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punishments inflicted.” 
This safeguard, like so many others, stems from practices that once charac- 
terized early English and American courts. 

The bail requirement is primarily a protection to the poor. An individual 
who has been arrested and put in jail will find it more difficult to arrange 
his defense than he would if he were out on bail. About a third of the states 
make bail virtually mandatory except in connection with the most serious 
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offenses. The Ohio constitution, for example, provides that “all persons 
shall be bailable by sufficient sureties, except for capital offenses where the 
proof is evident or the presumption great.” 

The provisions regarding excessive fines and cruel and unusual punish- 
ments are explained primarily by the practice, still common two hundred 
years ago, of throwing debtors into prison and imposing life imprisonment 
or the death penalty for robbery and misdemeanors. 

Double jeopardy. “Nor shall any person be subject for the same offense 
to be twice put in jeopardy of life or limb”— this is the way the Fifth Amend- 
ment to the Constitution states the double jeopardy prohibition. What does 
it mean? The answer is not easy to formulate. The guiding principles are, 
first, that there can be only one trial. It may be postponed, continued to a 
later date, or interrupted if in the judge's opinion there is good and suf- 
ficient reason; but so long as it constitutes the same trial, the constitutional 
injunction is not violated. There may also be a retrial, because this is 
considered the same case. There may have been a mistrial, or the jury may 
not have agreed and no verdict of acquittal may have been rendered. 

Once the prosecution has been closed and acquittal ordered, there can 
be no second trial for the same offense. However, an offense may be both 
federal and state, and hence violative of two sets of laws and triable in two 
separate jurisdictions. In this case a second prosecution ^lay take place 
without constituting double jeopardy within the meaning of the Fifth 
Amendment. 

OTHER PROTECTIONS. CIVIL AND CRIMINAL 

The meaning of habeas corpus. Habeas corpus has been called “the great 
writ of liberty.” And well it may, because it is the means of forcing a 
preliminary hearing after arrest to prevent detention in jail incommunicado, 
without just cause. Thus habeas corpus became a weapon against incarcera- 
tion for political and other shady reasons and for assuring the individual 
fair and equal treatment before the law. 

Technically, habeas corpus is a writ directed to a sheriff, jailer, or other 
person holding an individual under detention, requiring him to bring the 
prisoner into court and state the time and cause of the arrest; whereupon 
a preliminary determination is made whether to remand him to jail or to re- 
lease him on bail or on recognizance. If the cause is insufficient, the prisoner 
will be unconditionally released. By this means arbitrary imprisonment is 
prevented. Literally, the writ means “(that) you have the body.” 

The habeas corpus provision of the Constitution is found in Article I, 
section 9, and reads, “The privilege of the writ of habeas corpus shall not 
be suspended, unless when in cases of rebellion or invasion the public 
safety may require it.” Habeas corpus does not apply under martial law 
or to persons subject to military law. Military law is law that applies to 
the troops only. Martial law is government by military commanders o.ver 
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the civilian population in designated areas, during which time military 
decrees may, as required, supersede ordinary laws. The privilege o£ the writ 
may be suspended only when the public safety requires it in time of rebellion 
or invasion. Furthermore, only Congress may take this action; the President 
may not. 

Several times during the Civil War, however. President Lincoln, on his 
own authority, ordered the suspension of the writ of habeas corpus. His 
action, which he afterward admitted was illegal, gave rise to the famous case 
of Ex parte Milligan (4 Wallace 2. 1866). Milligan, a private citizen who 
lived some miles from the zone of military operations, was arrested by 
army officers, tried by a military tribunal, and sentenced to hang. The 
charge against him was that of inciting insurrection and acts of treason. 
Later the sentence was commuted to life imprisonment. 

The case was taken to the Supreme Court on appeal, where some im- 
portant principles were laid down. First, military law and tribunals cannot 
be set up in a noncombatant zone. Second, Congress must act to suspend the 
writ of habeas corpus— the President may not do so without Congressional 
authority. And finally, when the regular courts are in operation, they must 
be used instead of military courts. Milligan was released. If military 
supremacy rather than civil supremacy had heen upheld under the cir- 
cumstances, said the Court, '‘republican government is a failure, and there 
is an end of liberty regulated by law.” 

Looking back on such extensions of his executive prerogatives, President 
Lincoln remarked, “Often a limb must’ be amputated to save a life, but a 
life is never wisely given to save a limb. I felt that measures otherwise 
unconstitutional might become lawful by being indispensable to the preser- 
vation of the Constitution through the preservation of the nation.” 

Unlawful searches and seizures. All of the Fourth Amendment to the 
Constitution deals with the question of unlawful searches and seizures. 
“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.” The prohibition is a restraint on the exces- 
sive zeal of the police and officers of the courts. A free citizen must be assured 
of protection against unauthorized prying and snooping. 

There is, of course, some latitude in the words of the provision itself. 
What is meant, for example, by “probable cause”? Perhaps it is only hearsay, 
but it may be enough to secure a court order. There are the famous John 
Doe warrants— used when the name of the subject is not known. Although 
these warrants are frowned on by the courts, their use may be occasionally 
justified. The outright theft by public officials of incriminating evidence 
constitutes unlawful seizure, but it is hard to prevent because of the dif- 
ficulty of proof. Yet another, and one of the most recent threats to privacy. 
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is wire tapping which, generally speaking, is severely condemned by the 
courts but is nevertheless used in some instances. 

Thus there have come to be many exceptions to the rule against unlawful 
searches and seizures, but public opinion may be relied on to sustain the 
necessity and desirability of the general prohibition. In the recent case 
of Johnson v. United States, for example, government agents, on the tip 
of an informer and after smelling burning opium in a hotel hallway, 
knocked on the door and were admitted; a search of the room revealed the 
presence of opium and smoking equipment, and an arrest was made. In 
a 5-4 opinion the Supreme Court held that the officers should first have 
procured a search warrant from a magistrate; that mere inconvenience or 
some slight delay in order to prepare papers and present evidence to a 
jnagistrate is never a very convincing reason for not doing so.® 

Jury trial in civil cases. The Seventh Amendment to the Constitution 
deals wholly with jury trial in civil cases, stating: “In suits at common law, 
where the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by a juiy shall be other- 
wise re-examined in any court of the United States than according to the 
rules of the common law.“ This requirement applies only to proceedings 
in the federal courts. Similar provisions are found, however, in the state 
constitutions, some of which stipulate that the right of trial by jury must be 
held inviolate as of the time the state constitution was adopted, or in ac- 
cordance with common-law requirement. 

Despite these protections, however, the jury trial in civil cases has 
steadily lost ground. In both federal and state cases the right may be waived 
by the parties. Some state jurisdictions hold that the jury shall be used 
only when one of the parties demands it. More often, the requirement has 
been relaxed as to both the size of the jury and the majority needed for a 
verdict. A few states make the jury the judge of both the law and the facts 
of a case. Thus the practice is quite uneven among the states, but the 
general tendency is to rely more on the judges and less on the jury. 

THE POSITIVE RIGHTS: SPEECH, PRESS. ASSEMBLY, PETITION. 

AND RELIGION 

The second group of rights distinguished in this classification concerns the 
influence and freedom of the individual in a representative government. For 
the preservation of these rights as much as for anything else, the United 
States has long been admired by the citizens of other countries. 

America has traditionally been a refuge for the oppressed. Here we have 
freedom to worship God as conscience dictates. We may follow our own 

» Johnson v. United States (333 U. S. 10. 1948). But contrast this holding with Harris 
V. United States (331 U. S. 145. 1947), in which the Supreme Court substantially limited 
the scope of the protection extended by the Fourth Amendment against unreasonable 
searches and seizures. Recent trends in this area are summarized in American Political 
Science Review, Tune, 1948, and April, 1949. 
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religious beliefs while respecting the right of others to follow theirs. Here 
freedom to express our opinions and differing points of view is considered 
the test of liberty. To criticize public ofl&cials and policies is not forbidden; 
rather, it is considered a healthy state of affairs. Here people may assemble, 
petition their governmental agents, and attempt to change the laws and the 
government if it is thought needful. Here the press is not muzzled, but may 
criticize within the bounds of libel and slander, whether the object be 
Congress, the Supreme Court, or the President. 

Ours is a proud tradition, building the road to progress and public 
accountability. Ours is government by public opinion instead of by the 
mailed fist. But in times of rapid social change, when class tensions are 
bound to be acute, this freedom is a heritage we must work to preserve. 
Civil liberties, like the population, must be periodically renewed. 

The First Amendment to the Constitution contains the essential rights 
of free opinion that men and women have struggled for centuries to 
secure: “Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of speech 
or of the press; or the right of the people peaceably to assemble and to 
petition the government for a redress of grievances.'' 

Problems arising in this area of freedom. The freedoms listed here are 
threatened, however, by several forces which are becoming stronger in our 
modern society. Robert Cushman has listed some of them.® 

The first is war. The Civil War and two world wars have threatened— 
and in some ways have limited— our basic freedoms in the fields of speech, 
press, and other forms of expression. Seemingly this is unavoidable because, 
war aflEects all aspects of our normal peacetime life. In peacetime, therefore, 
we must be especially vigilant to prevent the carry-over of wartime measures 
that will leave us with less freedom than we had before. 

The second threatening factor is conflict between classes and rival eco- 
nomic groups, of which the most prominent is that between labor and capital. 
Tolerance, mutual understanding, and reciprocal accommodation are needed 
to preserve our freedoms against this danger. 

Finally, there is the danger area affecting minority groups, represented 
by the Negro population, the aliens in our midst, political and religious 
refugees, and those whose culture and language are different from our own. 
Now that America has come of age we are more conscious of our common 
qualities; hence the hazard increases that we may become less tolerant 
toward that which is diverse. We must be careful to respect the rights of 
these minorities. 

“What is meant by individual liberty," says J. Allen Smith, “is not the 
right to conform, which no one questions, but the right to act as one's own 
judgment dictates where his opinion is opposed to that generally held."^® 
The real danger is not that false ideas and doctrines will supplant 

9 See his article, ‘‘Civil Liberties,” Encyclopedia of the Social Sciences, II, 509-513. 

10 Smith, op. cit.. Chap. 14. 
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established truth, but that established error will seek to protect itself against 
the truth by suppressing all dissenters. Majority rule does not necessarily 
assure individual liberty; it does so only when it respects the right of other 
persuasions to argue their case without fear or favor in the open court of 
public opinion. 

The greatest advantage of free opinion to organized government is that 
it permits tensions and disagreements to be openly expressed so that addi- 
tional facts and wiser counsel may correct that which is false. If opinion is 
suppressed, it goes underground, where the damage is likely to be more 
disturbing to rights and social tranquillity than if it were allowed to compete 
openly with majority viewpoints. These truths our forefathers knew, and 
we lose sight of them only at real peril to that which we most cherish. Every 
time we refuse the right of another to freedom of speech, we run the danger 
of losing our own right to that privilege. 

This principle was recognized by the Supreme Court as recently as the 
spring of 1949, when it held that the right of free speech must be main- 
tained even where the speaker's words stir people to anger and unrest.^’^ 

function of free speech under our system is to invite dispute," said the 
Court. “It may indeed serve its high purpose when it induces a condition 
of unrest, creates dissatisfaction with conditions as they are, or even stirs 
people to anger." 

The Supreme Court also spoke positively on the constitutional provision 
relating to freedom of religion when it ruled that the so-called released-time 
plan of religious instruction in the public schools of Champaign, Illinois, 
was inconsistent with the principle of the separation of church and state, 
and came, therefore, under the ban of the Fourteenth Amendment. j^eli- 
gion and government, said the Court, “can best work to achieve their 
lofty aims if each is left free from the other within its respective sphere." 

Liberty and propaganda. As used as we are to propaganda and as respect- 
able as it tends to become, we must not lose sight of the dangers to freedom 
which stem from it. This may be the time for another critical examination 
of the question of propaganda. To quote once more from J. Allen Smith, 
“Propaganda, in the sense of an organized effort either to popularize or to 
discredit some idea, viewpoint, institutional arrangement, or economic 
system, has a sinister significance when through a monopolistic control of 
news sources it is accompanied by the suppression of all competing propa- 
ganda. The power to establish a monopoly of this sort is one that society 
could not safely entrust to any agency, public or private. Monopoly in such 
a field is infinitely more dangerous than monopolistic control of industry. 
There can be nothing worthy of the name of intellectual freedom without 
free competition between ideas."^® 

**fjow free is the press?" asked William Allen White. How free is our 

11 Terminiello v. Chicago (335 U. S. 890. 1948). 

Illinois ex rel. McCullon v. Board of Education (333 U. S. 203, 1948). 

13 Smith, op, cit.^ Chap. 14. 
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radio? These are questions that an alert citizenry must increasingly ask. And 
do not think it will not take statesmanship and perseverance to retain our 
freedoms in this area. The danger comes not only from government but 
from organized interest groups. Fortunately the more discerning members 
of the newspaper and radio fraternities, as well as a large, portion oi the 
public, are already well aware of that lact. 

The President’s Committee on Civil Rights. Since the end of World War 
II, civil rights issues have been front-page news. In 1946 President Truman 
appointed a representative group of citizens to a Committee on Civil Rights 
to study the problem and recommend a program. The committee’s 175-page 
report, entitled To Secure These Rights^ was published a year later.^^ This 
was followed by the bolt of the Dixiecrats from the Democratic National 
Convention in the summer of 1948 and later by a determined attempt by the 
President and his supporters in the opening stages of the Eighty-first Con- 
gress (1949) to change the rules permitting unlimited debate and filibuster- 
ing in the Senate so as to pass his civil rights program as recommended by 
the committee. The rules were slightly altered but not enough to help get 
the civil rights legislation enacted. 

The civil liberties report is well worth reading in its entirety. Recognizing 
that liberty and equality are strongly entrenched in America’s traditions, 
the committee nonetheless emphasized that the American ideal still awaits 
complete realization. There are four basic rights: the right to safety and 
security of the person, the right to citizenship and its privileges, the right 
to freedom of conscience and expression, and the right to equality of op- 
portunity. Freedom, said the committee, has come to mean more than the 
traditional rights guaranteed in the Bill of Rights. Freedom is the right of 
a man to manage his own affairs as he sees fit up to the point where what 
he does interferes with the equal rights of others in the community to 
manage their affairs— or up to the point where he begins to injure the 
welfare of the whole group. 

The committee could report that there are many signs of steady progress 
in strengthening civil rights, an example being that between 1882 and 1946 
the total number of lynchings (both white and colored) had dropped from 
over 200 a year to 6. That much remains to be done, however, is apparent 
when one reads the committee’s twenty-four pages of recommendations. 
The first, having to do with proposed federal and state machinery of en- 
forcement and education, is presented graphically in the accompanying 
diagram. Other recommendations call for the enactment by Congress oi an 
antilynching law, action by the states or Congress to end poll taxes as a vot- 
ing prerequisite, the elimination of segregation whether it be by race, color, 
creed, or national origin, and the enactment of fair employment practice 
laws by both the federal government and the states. It was this last group 

14 The President's Committee on Civil Rights, To Secure These Rights (Washington, 
D. C., 1947). 
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Source; The Report of the President’s Committee on Civil Rights, To Secure These Rights. Government Printing Office, 1947, 
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of proposals that caused so much dissension within Congress when President 
Truman tried to push his civil rights legislation in the winter of 1949. 

Those who are skeptical of the benefits of further civil rights legislation 
hold that government mandate is not as sure or as fast a device for bringing 
about certain types of reforms as education and good will locally engendered. 
But the proponents of civil rights legislation can remind their listeners of 
words contained in the Declaration of Independence: ‘‘Man is endowed by 
his Creator with certain inalienable rights. Among these are life, liberty, 
and the pursuit of happiness. To secure these rights, governments are 
instituted among men” (Italics ours.) 

QUESTIONS 

1. What does Cushman say are the chief forces or factors that tend to 
undermine a strong adherence to civil liberties? 

2. What are the four basic rights as set forth in the report of The 
President's Committee on Civil Rights in 1947? How is freedom defined in 
this same report? How would you define civil liberties? 

3. Trace the growth of major legislative and constitutional landmarks 
in England and the United States, beginning with Magna Carta. 

4. Not all the constitutional provisions safeguarding civil rights are 
found in the Bill of Rights. What are some of the others provided in the 
Constitution? 

5. How has the Supreme Court construed the first ten amendments? 
What is the importance of the case of Barron v. Baltimore? 

6. Define the following terms: bills of attainder, ex post facto laws, 
treason, equal protection of the laws, eminent domain, contract clause, 
indictment by grand jury, trial by jury, confrontation with witnesses, right 
to counsel, knowledge as to charges, protection against self-incrimination, 
excessive bail, cruel and unusual punishments, double jeopardy, habeas 
corpus, unlawful searches and seizures. 

7. Is there any difference between an ex post facto law and a retro- 
active law? 

8. What is meant by the rule of classification in cases arising under the 
equal protection of the laws clause of the Constitution? 

9. What protections are individuals entitled to in eminent domain 
proceedings? 

10. Why is the Dartmouth College case so celebrated? 

11. What was decided in Hurtado v. California? 

12. Why is Ex parte Milligan a landmark? 

13. What are the so-called positive rights? 

14. List three of the principal recommendations of The President’s 
Committee on Civil Rights. 
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CHAPTER 27 


JUDICIAL OFFICE AS A CAREER 


A major problem in any judicial system is the method by which judges are 
trained and selected. The faults of organization may be many and serious, 
but if judges are able, their decisions are likely to be statesmanlike, and 
social tensions will be eased and the public satisfied. 

Law plays a vital role in directing and adjusting social forces. The 
judiciary is the mainstay of our civil liberties. The American practice of 
allowing the courts to pass on the constitutionality of legislation, and to 
uphold or invalidate it, requires the highest kind of integrity and breadth 
of human knowledge on the part of those who make the decisions. Indeed, 
so great is the influence of the judiciary in the United States that it must 
have at its disposal human timber of the best quality. A career in judicial 
office, therefore, offers appealing opportunities to the young men and women 
of our colleges and universities. 

JUDICIAL PERSONNEL AS PART OF THE SOCIAL PATTERN 

Although in the United States and Great Britain the judiciary has tradition- 
ally regarded itself as somewhat apart from the rest of the government, this 
aloof attitude has become less marked in recent decades. Most judges now 
are popularly elected, which makes them more directly accountable to the 
people. Judges exert an influence on the organization and powers of govern- 
ment unexcelled by any other group. A realization of these facts has caused 
the bar and the bench to take a more active interest in the total govern- 
mental compound of which they are inevitably a part, 

“The tone and demands of the average public sentiment in a given local- 
ity/* says a leading authority on judicial administration, “rather than the 
particular system through which such sentiment asserts itself,**^ ultimately 
determine the quality of personnel— judges included— which the public 
•secures. This realization is becoming increasingly clear to many professional 
groups. In education, for example, should politics be kept out of the schools 
in favor of more able teachers and administrators? Yes, but we should also 
do something to make politics more wholesome. Librarians, social workers, 
doctors, engineers, judges, all the leading professional groups whose pro- 
grams impinge on government, are now somewhat belatedly learning that the 
segment they represent is bound to be affected and limited by the whole 

iW. S. Carpenter, Judicial Tenure in the United States (New Haven, Conn., 1918), 
p, 212. 
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of the governmental situation. When that is none too good, an occasional 
leader of integrity and ability stands head and shoulders above the average. 
For this the public gives thanks. But chance outcroppings of this kind are 
wholly unsatisfactory in the long run. There is no substitute but to raise 
the average quality to the status that the social function requires. This 
is nowhere more important than in the field of the administration of 
justice. 

The Qualities of the Judge 

The principal qualities of the judge are intelligence, personal integrity, 
adequate legal training, a grasp of the social sciences, a practical seasoning 
in human relations, and a judicial temperament. The importance of most 
of these characteristics is self-evident. It is their blending in the same person 
that is so rare and yet so vitally needed. 

The late Oliver Wendell Holmes exemplified the qualifications required 
in a judge. He possessed all the other qualities mentioned, but he was chiefly 
remarkable for his judicial temperament, the quality of fairness that in- 
tegrates the entire personality. Because of this Justice Holmes was as success- 
ful as any Supreme Court justice in American history in “submerging his 
own conservative economic and social views in an adherence to a sort of 
general principle in constitutional cases.'’ And because of his intellectual 
humility Holmes insisted on the principle of the benefit of the doubt in con- 
stitutional decisions that favored the authority of the legislature'. As one of 
his biographers has said, “Mr. Justice Holmes was a man of the world, who 
was also a philosopher, who was incidentally a lawyer. The result was that 
he was a very great judge."^ 

Max Radin, in The Law and Mr. Smith, tells us in a realistic fashion what 
a court is.. It is not, he says, a fancy building although most courthouses are 
costly. A court is a man or a small group of men, rarely more than nine. 
Everything else is secondary. “And this judge," he continues, “is a human 
being and a citizen, extremely like the rest of us in character, feelings, 
manners and habits. He is in no sense inspired; he possesses no mysterious 
powers which the rest of do not have and, to do him justice, he does not 
pretend to have such inspiration or such powers—at least the vast majority 
of courts do not." 

For this reason, Radin explains, most judges would prefer that we stop 
talking about them in figures of speech or in grand and high-sounding 
phrases, “They are not Priests of Justice, or Bulwarks of the State, or the 
Foundations of Society, or Lighthouses, or Rocks, or Anchors," or any of the 
other elaborate names that well-meaning people call them. They are merely 
persons who are selected from a specially trained group of people called 
lawyers. 

2 Archibald MacLeish, Foreword to Felix Frankfurter’s Law and Politics (New York, 
1939), p. xvii. 
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HOW ARE JUDGES SELECTED? 

In the United States there are three principal methods of selecting judges. 
They are either elected by the people, selected by the legislature, or ap- 
pointed by the chief executive. Although it has not always been so, the 
method now most commonly in use is popular election. Before we get into 
this problem, however, let us see how judges are selected in other countries, 
because that will provide a basis for judgment. 

Appointment in England. In England all judges are appointed and serve 
during good behavior, which ordinarily means for life. There are two kinds: 
lay judges appointed by the Lord Chancellor, and professional judges ap- 
pointed by the Prime Minister or a cabinet member designated by him. The 
appointing officer is under no obligation to consult with anyone else, even 
Parliament. 

For lay judges, no qualification is necessary. But in the case of professional 
judges— who constitute the vast majority— a minimum period of seven years’ 
service at the bar is required. A newly appointed judge may go to the highest 
court of the land. The head of the judicial establishment, the Lord Chan- 
cellor, has rarely had judicial experience before assuming his post in the 
cabinet. Judges may be removed by the crown on the address of both Houses 
of Parliament. 

Careerism on the Continent. In France and Germany, the judiciary has 
long been a distinct profession apart from the practice of the law. Men 
prepare themselves especially for the position of either judge or lawyer. Up 
to a certain point the basic legal training is the same for both, but after that 
there must be a choice. If a man decides to aspire to a judgeship, he is 
appointed to a minor post in the judiciary and may then look forward to a 
lifetime career in judicial work. Appointments to higher judgeships are 
made only from the members of the judicial branch. In an earlier context, 
the Continental judicial system was characterized as bureaucratic because it 
is a hierarchical career service providing for regular promotions according 
to length of tenure. Thus in effect it is a civil service within the judicial 
branch. 

Some American authorities have seen advantages in this method of train- 
ing and selecting judges. The principal one is said to be the development of 
the judicial temperament. The attorney is a partisan and an advocate, but 
the judge must avoid anything in the nature of taking sides. The argument 
is pertinent because in the United States we do not distinguish between ad- 
vocates and judges in training and selection. 

The Impact of Democracy on the Selection of Judges 

In the early history of the United States, judges were customarily 
appointed to hold office during good behavior. Usually they were appointed 



JUDICIAL OFFICE AS A CAREER 


495 


by the legislature, but sometimes by the executive with legislative concur- 
rence. As has been noted, however, under the influence of Jacksonian 
democracy, popular election of all officials— legislative, executive, and judi- 
cial-marked the increasing popular participation in government during the 
nineteenth century. This development resulted in a reversal of practice 
so far as judicial appointments were concerned. Three quarters of the states 
now provide for the popular election of judges. At first there was some 
objection to this reform on the part of some of the electorate. It was feared 
that judicial independence might be jeopardized, but those who defended 
it argued that republican government could not be maintained unless judges 
also were held accountable to the public. 

W. F. Dodd, a lawyer and political scientist, explains the change-over by 
saying, “Perhaps the most important influence in bringing about a demand 
for a greater popular control of the courts is the increasingly important 
position which the courts have come to exercise as political organs of the 
government through their powers to declare laws unconstitutional. . . . 
These guarantees mean whatever the courts in any particular case may 
decide that they mean. . . . The courts have become practically legislative 
organs with an absolute power of veto over statutory legislation; . . . and 
this power has been used most frequently with respect to social and indus- 
trial legislation enacted to meet new social and economic conditions.''^ 

Undoubtedly the growing influence of the judiciary has been a major 
reason for the change from appointment to election, but certainly not greater 
than the growing belief, in the nineteenth century, that the people them- 
selves should control all branches of the government by the frequent use of 
the ballot box. 

BRIEF HISTORY OF THE POPULAR ELECTION OF JUDGES 

Mississippi adopted the popular election of judges for the state supreme 
court in 1832. Other states immediately showed interest, and in 1845 New 
York— the largest and most influential state in the Union— altered its con- 
stitution to allow the people to elect judges. New York's example was so 
great that the effect was immediate. During the next eleven years, 1845- 
1856, no less than 17 states changed over, and by the time of the Civil War, 
19 of the 34 states had provided for the popular election of judges. 

Repeated attempts to revert to the appointment of judges by the legisla- 
ture or the executive have failed. In the New York constitutional convention 
of 1915, for example, the members of the bar favored a return to appoint- 
ment, but the delegates who were not lawyers, especially those from the rural 
districts, would not sanction a change. As new states were admitted into the 
Union, they consistently provided for the popular election of their judges. 

3 W. F. Dodd, ‘‘Recall and the Political Responsibility of Judges,"' Michigan Law Review, 
X (1911), 85. 



AMERICAN GOVERNMENT IN ACTION 


496 

The advocates o£ the appointment system agree that if there is ever a reversal 
to that method, it will be in the remote future.^ 

In the states there are still three methods of selecting judges. Popular elec- 
tion has been adopted in 38 states, or more than three fourths. Legislative 
selection occurs in 4 states, Vermont, Rhode Island, Virginia, and South 
Carolina. Executive nomination subject to legislative concurrence is em- 
ployed in 6 states. Here the governor may appoint judges with the concur- 
rence of the legislature, the senate, or the executive council. Most of these 
states are in New England, and the largest is Massachusetts. At the city level, 
the judges of municipal courts are almost uniformly chosen by popular 
election. 

The advancing trend toward the popular election of judges, however, has 
not included the judges of our federal courts. This situation is due to con- 
stitutional provisions according to which the appointive method— as found 
in Great Britain and the Dominions— must be used. The dominant state 
pattern and the federal pattern, therefore, are different. 

Appointments to the federal judiciary are by the President, with the major- 
ity consent of the Senate. There have been instances'— one or two fairly 
recently— in which a presidential recommendation was rejected in the Sen- 
ate. “Politics'* or lack of qualifications on the part of the candidate was 
given as the reason. Appointment to the federal judiciary is during good 
behavior, and the only method of removal is by impeachment, of which 
there have been but a few cases in American history. 

The Pros and Cons of Popular Election 

As previously indicated, there has been much controversy over the proper 
method of selecting judges. It has been a hotly contested issue at various 
times in almost every state. Bar associations are generally opposed to popu- 
lar election, claiming that voters cannot evaluate the technical qualifications 
of candidates, that a popular judge is not always a good judge, and that the 
election method encourages politics and plays into the hands of the bosses. 
These groups also maintain that running for office is expensive and unneces- 
sary, that it detracts from judicial independence, that it discourages those 
best qualified from embarking on judicial careers because a good man hesi- 
tates to put himself forward. In addition, the election method is criticized 
because it provides no assurance of tenure. And finally, it is believed that 
racial and religious considerations supersede technical qualifications in im- 
portance, and that judges anxious to continue in office will be careful to 
avoid offending powerful groups in their districts. 

But the arguments in favor of popular election are not unimpressive, else 
that method could not have advanced to the position it occupies. The people, 

4 W. F. Willoughby, Principles of Judicial Administration (Washington, D. C., 1929), 
p. 373. 
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it is held, are as competent to choose judges as they are to choose lawmakers 
or executives. Voters admittedly make occasional mistakes, but so do appoint- 
ing officials; and in addition, turning over the appointing power to pro- 
fessional politicians would increase the influence of the politician and cause 
the courts to become partisan as contrasted with political. Moreover, life 
tenure is a dangerous thing because lawyers are narrowly trained to begin 
with and they may lose touch with public opinion. The best justice is that 
which public opinion favors and supports, and the need to be re-elected 
keeps judges responsive to it. 

Those who favor election admit that the voters may not know the candi- 
date before he runs for office, but they hold that the people have ways of 
learning about candidates and that if an unfit judge is selected he can be 
recalled or impeached, or the people can decide not to return him to office 
when he comes up for re-election. It is argued also that bar associations are 
likely to be dominated by influential members serving large corporations, 
and that if appointment were the method, only corporation lawyers would 
be chosen. Labor, farmer, and various other groups want to see the selection 
of judges close to them, too. If it comes to a choice between a highly 
specialized lawyer and one closer to the people, the people would prefer the 
latter. It is felt that the courts, which are the defenders of many of our 
liberties, are nonetheless often hostile to social change and that therefore 
they should be kept democratic. 

POSSIBLE COMPROMISES AND IMPROVEMENTS 

Despite strong arguments against the popular election of judges, authorities 
such as W. F. Willoughby generally agree that the procedure is now a more 
or less permanent one. If that is true, what can be done to improve the 
present situation? This is the approach of many bar associations today. The 
conclusion of the most competent authorities seems to be that popular 
election results in the choice of some very good judges, together with some 
very poor ones. Some observers go further and say that it does not seem to 
make much difference which system is used. The basic question is, ‘*What is 
the state of public interest, vigilance, and intelligence as applied to the 
general problems of government?'* When these factors are favorable, any 
system selects good judges; when they are not, the type of judge selected 
reflects the influences that determined his choice. 

Two needs suggest themselves. First, we should concentrate on the double 
problem of public interest and general government efficiency, because the 
judiciary is an integral part of government. And second, in nominating can- 
didates we should draw on the professional advice of the state and local bar 
associations. Although many bar associations already do an effective job of 
guidance, they should — and could — do more. But if their internal organiza- 
tion is such that they are controlled by a group that is not representative 
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of their total membership, the voters will have little use for their recom- 
mendations.® 

The California Compromise Plan 

Believing that there are advantages in both the appointment and the 
popular election of judges, the voters of California in 1934 passed a consti- 
tutional amendment that has some novel features. Essentially it is a 
compromise. Since then, Missouri has adopted a similar method. 

The California plan is mandatory only for the higher courts— the supreme 
court and the appellate courts— and optional for county courts. When the 
term of an elected judge nears its end, he may declare his candidacy to suc- 
ceed himself. If he does not wish to continue in office, the governor desig- 
nates someone else. In either case, at election time only one name goes on 
the ballot for the office in question. If the voters are dissatisfied with the 
record of the incumbent or dislike the governor's candidate, they may register 
a sort of popular veto and keep him out of office. If the candidate is thus 
rejected the governor makes a temporary appointment until the next elec- 
tion is held. 

The nominations of the governor must be approved by a commission con- 
sisting of the chief justice of the state supreme court, the presiding justice 
of the local district court of appeals, and the attorney general. The plan is 
ingenious because it includes features of three systems— executive appoint- 
ment, popular election, and approval by the chief judicial officials of the 
state. It has been criticized, however, because it does not present the voters 
with a choice among candidates. 

Appointment by the Head of the Judicial Branch 

Would there be any advantage in adopting the European system of ap- 
pointing all judges? On the Continent, the ministry of justice in the national 
government is responsible for this function. If a similar procedure were 
adopted in the state governments in this country, the head of the judicial 
branch would make all appointments and promotions. 

This is the most advanced or radical plan of all, and yet it has been suffi- 
ciently supported by the legal profession to be taken seriously. The develop- 
ment of judicial councils to be responsible for the administration of the state 
court systems is regarded by some writers as a move in the direction of 
appointment. The Lord Chancellor in Great Britain already exercises 
powers analogous to those of a minister of justice on the Continent. In the 
United States we have a federal Department of Justice which possesses much 
of the authority of a ministry of justice. There is no reason why the depart- 
ments of justice in our states should not possess similar powers. 

Perhaps the highest development of this plan is in France, where the Min- 


5 For a discussion of methods that have been successfully used, see ibid,, pp. 372-381. 
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istry of Justice coordinates the entire national law-enforcement machinery. 
The police, the courts, the penal institutions— everything that has to do with 
law and its enforcement— are brought together in one place. It is a neat way 
of doing things. It is logical and precise. But is it desirable? Does it not con- 
centrate too much power in one place? That is the typical American ob- 
jection to neat schemes* 

JUDICIAL TERMS AND SALARIES 

There is a good deal of variation in the terms of elective judges. Generally 
speaking, they are longer in the Eastern states than in the West, where the 
preference seems to be for terms of from 4 to 6 years. But the variation is 
shown by the fact that in New York the term of superior court judges is 14 
years, in Pennsylvania it is 21, in Ohio 6, and in Vermont 2. 

As a rule, re-election is not difficult for most incumbent judges because 
the public prefers a tested man to one whose qualifications are unknown. 
This being the case, even under the elective system the security factor is 
favorable. So far as salaries are concerned, however, an outstanding lawyer 
whose primary interest is the amassing of a fortune does not think of becom- 
ing a judge. Although judges receive a compensation that is higher than 
most other governmental officials— either legislative or administrative— re- 
ceive, it is not in keeping with that of highly paid business executives or 
lawyers in lucrative private practice. 

The annual salary of the Chief Justice of the United States Supreme Court 
in 1950 was $25,500, and that of the associate justices was $25,000. This com- 
pares favorably with the $15,000 a year received by congressmen and sena- 
tors, and $22,500 a year received by members of the President's cabinet. 
Judges in some of the wealthier states, such as New York, are paid corre- 
sponding salaries. Thus, although judges' salaries are not large, they are 
adequate, and, in general, their average is uniformly higher than the average 
of legislative or executive salaries. 

Moreover, in the career of the judge, certain compensations offset in some 
degree an income lower than that of the exceptional lawyer in private prac- 
tice. For example, there is relative security of tenure, and at retirement age 
there is usually a pension. But perhaps most important are the intangible 
rewards— the prestige, the satisfaction derived from the importance of the 
work, its essential appeal to professional pride, and the position of leader- 
ship in the community that frequently accompanies the office. 

The Removal of Judges 

We should probably not be quite so determined to retain the popular elec- 
tion of judges if there were greater assurance that an unsatisfactory judge— 
when appointed— could be removed before doing too much damage. Actu- 
ally there are numerous ways by which this can be and has been done, but 
none of them are as workable as failure to re-elect. The office, for example, 
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may be abolished, a judge may be impeached, or removed by a joint address 
of the two houses of the legislature, or be recalled by popular vote. 

The impeachment procedure is provided for in Article I, section 3, of the 
Constitution, and the state constitutions contain similar clauses. Impeach- 
ment is a formal written accusation by the lower house of a legislature to 
the upper house for the purpose of removing a civil officer (other than a 
member of the legislature) for treason, bribery, or other high crimes and 
misdemeanors. 

The penalty is limited to removal from office and disqualification from 
holding any other civil office in the gift of the same government. A con- 
victed person remains liable, however, to trial and punishment in a court 
of law and the pardoning power does not apply to impeachments. 

Impeachment has not been widely used. In the federal government there 
have been only thirteen impeachment proceedings commenced since 1789 
and no more than five of these led to conviction. Ten of the thirteen cases, 
however, and all of the convictions were with regard to judges. 

In a majority of the states the only method of removing a judge before the 
expiration of his elective term is by the impeachment procedure, similar to 
that of the federal government. In other states, however, there are two addi- 
tional methods. In a dozen states it is provided that removals may be made 
by the legislature; in nine the English method of a joint address is used, 
amounting to a concurrent resolution of both houses calling on the governor 
to take the necessary action. Of these three methods the fairest is clearly 
impeachment because it contains the safeguards of a quasi-judicial proceed- 
ing before the legislature. However, it is limited in its effectiveness because it 
applies only to acts that are analogous to criminal offenses. It does not touch 
such matters as physical or mental incapacity, neglect of duty, or arbitrari- 
ness and conduct unbecoming a judicial officer, although drunkenness was 
once included among the charges against a federal judge. In general, how- 
ever, noncriminal grounds for removal are hard to establish under any of 
the methods now available. 

A final mjeans of removing a judge is the recall, but like impeachment, 
the recall is not too easily used. The recall of public officers is a procedure 
wherein the official may be removed from office~but usually only after six 
months of his term have expired— by a vote of the people. The recall may 
be invoked by petition of from 10 to 35 per cent of the qualified voters in 
the jurisdiction (usually 25 per cent); at the election the questions of re- 
moval and of the election of a successor both appear on the ballot. 

The recall, which has been especially favored in the states of the Far West, 
may also be employed against executive and legislative officers in eleven states 
and against judges in eight. Many municipal charters also provide for it. 
The recall is a drastic remedy, but it is an effective reserve power of the 
people when all others have failed. Actually it has been rarely used in the 
case of judges. Associated with it is the proposal, noted above, of providing 
for referendums on judicial opinions, a plan backed by the Progressive 
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party in 1924. It is interesting to note that when Arizona and New Mexico 
applied for admission as states to the Union, President Taft vetoed the 
joint resolution relating to Arizona because of what he considered objection- 
.able clauses concerning referendums on judicial decisions that were con- 
tained in the proposed constitution. 

A Difficult Problem of Statecraft: Judicial Independence vs. Accounta- 
bility to the Voters 

None of the methods by which an unfit judge may be removed from office 
is entirely satisfactory, and yet there are instances where removal is urgently 
necessary. Mistakes will occur under any system, whether it be popular 
election or the various means of appointment. 

But how can an adequate removal procedure be squared with the equally 
important requirement of judicial independence? It is true that the judiciary 
is an element in the compound of government, and that many judicial deci- 
sions ought to take the will of the people into consideration. But on the 
other hand, justice has always been regarded as something which must be 
impartial to be just. And to be impartial, the judiciary must enjoy a certain 
measure of independence. 

The minimum requirements of judicial independence are three in par- 
ticular. First, judges must be exempt from civil accountability. This is a 
universal requisite. The rule is that no person is liable civilly for what he 
may do as a judge while acting within the limits of his jurisdiction, nor is 
he liable for neglect or refusal to act. This is the same kind of protection 
accorded members of legislatures. 

Second, judges must be guaranteed a compensation. The Constitution 
provides that “the judges, both of the Supreme and inferior courts, shall 
hold their offices during good behavior, and shall at stated times receive for 
their services a compensation which shall not be diminished during their 
continuance in office.” This proviso is universally respected at all levels of 
government. 

Finally, there must be safeguards against arbitrary dismissal. Judges shall 
be removed for cause only. This requirement of independence is only rarely 
abused. On the contrary, it is more likely that a good cause for removal will 
not be taken up because of difficulties standing in the way. 

There seems to be no ready-made answer, therefore, to the question of 
which removal procedure will best observe the requirements of judicial 
independence and yet provide the voters with the means of holding judges 
accountable. Popular election as a means by which an unsatisfactory judge 
may be kept from office is the method that the voters have most generally 
favored; perhaps none is more adequate. 

The Retirement of Judges 

Most jurisdictions now have provisions making the retirement of judges 
either mandatory or permissive at a given age. In some the age is as low as 
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sixty years, but the usual age is seventy. In the federal courts a judge may 
now retire at seventy after ten years of service, and may continue to draw 
his salary during his remaining years. 

By and large, a compulsory retirement age would seem more satisfying to 
public opinion than an intensification of removal sanctions. In Great 
Britain, for example, judges do not often reach really important positions 
until they are fifty or over. Pensions are seldom afforded until they have 
served fifteen or twenty years, with the result— as Harold Laski expressed it- 
that '‘judges are frequently old men who have lost touch with the ideas of 
a new generation.” 

Studies of the Supreme Court of the United States made by Cortez Ewing 
have shown the average age of the justices by decades since 1789. The 
results are interesting. During the first decade, the average age was 53 
years, whereas during the first seven years of the 1930's it was 69. The in- 
crease during the intervening period had been almost continuous. The same 
result is found by comparing the average age of justices at the time of 
appointment. During the first forty years of the Supreme Court, four justices 
were less than 40 years old and twelve were under 50 at the time they 
became members of the Court. None was over 60 and only seven were over 
50. But during the forty years* period ending in 1937, no justice was under 45 
and only one was under 50, while five were over 60 and ten were over 56 at 
the time of appointment. 

Interpreting these figures, Robert Carr has pointed out that “it is prob- 
ably more than a coincidence that the Court, which during the 1930*s struck 
down more important federal legislation than did any previous Court during 
a similar period, was on the average the most aged in our history.’*® 

THE NEED FOR GREAT JURISTS 

Because of the power of our highest courts to determine public policy in a 
manner amounting almost to legislation, we require more judicial statesmen 
than any other country. 

It is true that we have had some outstanding judges in the United States. 
In the case of the Supreme Court, Justices Holmes and Cardozo were judges 
most of their lives— career men in the best sense of the term. Justices Suther- 
land, Byrnes, and Black, on the other hand, had been members of Congress, 
and Justices Jackson and Reed had been officials of the executive branch. 
So far as the “practicing politicians** on the bench are concerned, Carr has 
commented that no one should hastily conclude that “this last type of back- 
ground has made the poorest judges. Far from it. Some judges with this back- 
ground have at least been realists, aware of the significance of the tremen- 
dous forces and counter-forces that are constantly contending for position 
in our modern society.**’^ Some appointees to the Supreme Court have been 


6 Robert K. Carr, The Supreme Court and Judicial Review (New York, 1942), p. 251. 

7 Ibid., p. 248. 
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practicing attorneys who had achieved great financial success. In this group 
are Justices Mathews, Fuller, Butler, and Roberts. Still others have been 
well-known professors of law, and here we think of Justices Stone, Douglas, 
and Frankfurter. But, as Henry Steele Commager has said, '‘for every 
Brandeis familiar with economics, for every Holmes versed in literature, for 
every Cardozo learned in philosophy, there are a dozen judges who regard 
such learning as esoteric if not irrelevant."® And yet if judges are to serve as 
statesmen, they must possess broad and deep knowledge, together with a 
practical experience of people and affairs. 

In a real sense, the life of the law is determined by the influence of its 
greatest judges. Justice Frankfurter has said that "the work of the Supreme 
Court is the history of relatively few personalities. . . . The fact that they 
were there and the others were not, surely made decisive differences. To 
understand what manner of men they were is crucial to an understanding 
of the Court."® It is' fortunate, therefore, that recent years have seen the 
publication of some excellent biographies of Supreme Court justices, in- 
cluding Beveridge’s life of John Marshall, Carl Brent Swisher’s studies of 
Roger B. Taney and Stephen J. Field, Charles Fairman’s book on Samuel F. 
Miller, Henry Pringle’s portrait of the life and times of William Howard 
Taft, A. T. Mason’s life of Louis D. Brandeis, J. P. Pollard’s life of Benjamin 
N. Cardozo and another by G. S. Heilman, and the life of Oliver Wendell 
Holmes by Francis Biddle and another by Silas Bent. These books are worth 
reading from the standpoint of both human interest and the shaping of 
the law. 

Personality is a powerful factor in politics. Whether it be in party organ- 
ization, legislative chambers, the courts, the administrative services of govern- 
ment, or the foreign service, the country needs the best blend of personality 
traits our homes and schools can produce. 

QUESTIONS 

1. Of all the qualities of judges, which do you regard as most important? 
In what judge or judges has this quality been outstandingly exemplified? 

2. What are the three principal methods of selecting judges? Are the 
same methods used in the case of the federal and state governments? Are 
there differences and what are they? 

3. Compare the American method and the British and French methods 
of recruiting, training, and promoting judges. Which method do you think 
is superior? 

4. Give a brief history of the popular election of judges. 

5. Outline the pros and cons of the popular election of judges. What 
are the possible compromises and improvements? 

8 “Constitutional History and the Higher Law/’ in The Constitution Reconsidered, ed. 
by Conyers Read (New York, 1938), p. 243. 

9 Frankfurter, op. cit., p. 113. 
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6. What is the California compromise plan? 

7- Judges are sometimes appointed by the head of the judicial branch. 
Where is this practice found and what are its alleged advantages? 

8. How do the salaries of judges compare with those of other govern- 
mental officials? 

9. Compare the terms of judges at the federal and state levels. 

10. What provisions are made for the removal of judges? How are federal 
judges removed? 

11. Explain the constitutional provisions relative to impeachment. 

12. May judges be recalled? What is the recall and how widely is it used? 

13. What are the three minimum requirements of judicial independence? 

14. What are the usual provisions relative to the voluntary or compulsory 
retirement of judges? What has been the trend relative to average age of 
judges? 

15. On the Continent, judges are specially trained and form a professional 
class apart from that of lawyers. In the United States no such formal dis- 
tinction is made. What are the arguments in favor of each system? 

16. Whom do you consider the outstanding judges in the Anglo-American 
tradition? You must have reasons for your opinion. 
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PART SEVEN 


PUBLIC ADMINISTRATION 
THE LAW IN ACTION 




CHAPTER 28 


THE DYNAMICS OF PUBLIC ADMINISTRATION 


The relation between legislation and administration can best be explained 
by this simple analogy: it is one thing to know what you want to do and 
another to be able to do it. The statute passed by the legislature is the 
plan; the putting o£ the plan into operation is its administration. You have 
learned from personal experience that between the plan and its execution 
there is the closest kind of connection. If you plan to do something and it 
does not work, then you must modify your original scheme. The more 
experience you acquire, the more modifications in your plan may » prove 
necessary. As you become a better administrator you become a better 
planner, and as you learn to plan more realistically you improve your 
administrative performance. 

GOVERNMENT A UNIFIED PROCESS 

The individual does not live his life in a series of separate compartments. 
By the same token, neither does government. Each aspect of government is 
closely tied in with all the others. In most political jurisdictions, for ex- 
ample, the chief executive, assisted by the administrative departments, has 
become the chief legislator as well. The legislature, in turn, enacts the law, 
but it also has the power to organize and finance the administrative 
machinery. And once the law is in operation, the legislature exercises numer- 
ous forms of surveillance and control over its operation. For their part, 
the courts help to mold law and policy; they also provide indispensable 
sanctions in the carrying out of the law. 

Thus, in order to analyze and examine their institutional functioning, 
one speaks of the processes of government. But in fact there runs throughout 
this plurality a common purpose and propulsion, because between social 
need and public remedy there is a necessary connection. Aspiration remains 
in the realm of things hoped for until converted into practical programs. 

Government plans its programs centrally, but it must then carry them to 
the people in their remote localities. The business of government is an 
interminable round of activity by several million persons representing 
every specialty and skill in our economic life. Every day, the scientists and 
technicians are at their work in office, laboratory, or field; mail carriers 
•make their rounds; county agricultural agents tend to the business of their 
clients the farmers. Tax assessors record the number of head of cattle, evalu- 
ate the improvements in business property, and settle disputed assessments. 
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Snow plows clear the roads in winter, work crews fill in the holes made by 
heavy traffic in the spring, new highways and streets are built and old ones 
maintained. The state and city police, on shoe leather or on tires, pound 
their beats; thousands of teachers go to their classrooms; and hundreds of 
thousands of executives and clerical workers, in many skill and compensa- 
tion categories, do the complicated work of keeping vast administrative 
machines running. On the administrative plane more than on any other, 
government has much in common with business because of the many 
similarities between public lunctioning and all institutional life. 

It has been pointed out that three elements run through all three branches 
of government, tying them together into an institution that cannot function 
save as a whole. These elements are law, political parties, and the influence 
of pressure groups. The pressure groups are especially important because 
they work on public opinion, on political parties, and on the law as it is 
being formulated. And if they are unsuccessful in these areas, they may still 
attempt to influence the execution of the law. Indeed, interest groups may 
have more friends in the executive establishment and their own adminis- 
trative departments of government than in the legislature itself. Moreover, 
they know from experience that whatever the formal theory of the separa- 
tion of powers may hold, policy is made and changed by those who execute 
the particular laws that affect them. Therefore they keep pounding away 
in one encounter or another. If they have lost the legislative round but can 
modify or obstruct the law as it is spelled out from the central office to all 
the peripheral points of contact with the citizenry, they may still achieve a 
partial victory or soften the blows that fall on their interests. 

Even if the interest group wins the verdict in the legislature, it is faced 
with the necessity of following through, because statutes are effective only 
when given force and effect. Vigilance, therefore, becomes the price of com- 
plete success. If businessmen want protective tariffs to cushion their competi- 
tion, if labor means to get the most from collective bargaining laws, if social 
workers want dependent children placed in good homes, if farmers want 
cheap fertilizer with government subsidies but without delays due to red 
tape and officiousness, if citizens are determined to keep their school sys- 
tems nonpolitical, if peace groups are realistic about making world security 
organizations effective instruments rather than paper plans—then each 
must everlastingly follow through every step in the administrative unfold- 
ing of statutory plans or it will almost certainly get less than the law 
contemplated. 

If interest groups are omnipresent, if legal interpretation is a continuous 
flow from legislative source to individual application, if no law is self- 
executing and most are highly involved in their administrative require- 
ments, then government is a unified process and not a bundle of separate 
authorities. And since administration is the final step in the political proc- 
ess, it constitutes a dynamic and vital aspect of our life. 
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THE STUDY OF PUBLIC ADMINISTRATION 

The carrying out of governmental programs has been given the title “public 
administration.*' As a subject of intensive study in American government, it 
is a comparatively recent arrival. Nearly sixty years ago, Woodrow Wilson 
wrote a brilliant essay called “The Study of Administration,"^ one of the 
first articles to recognize the importance and scope of public administration 
as a subject of interest to political scientists in the United States. Neverthe- 
less, it was another twenty years before public administration received 
anywhere near the emphasis we now realize it deserves. From a background 
of European study, Frank J. Goodnow acquired a knowledge of European 
scholarship in this field which found expression in three significant books. 
Politics and Administration, Comparative Administrative Law, and Admin- 
istrative Law of the United States. 

It was not until the first decade of the present century, therefore, that gov- 
ernmental administration came into its own. Municipal reform movements 
then called attention to the central role of the mayor and the administrative 
departments. A movement was started in Washington to introduce an ade- 
quate budget system and greater economy and efficiency throughout the 
federal administrative hierarchy. In 1923, William Bennett Munro pub- 
lished his Municipal Government and Administration. In 1926 and 1927 
comprehensive works appeared by Leonard D. White, who wrote An Intro- 
duction to the Study of Public Administration, and by W. F. Willoughby, 
who wrote Principles of Public Administration. Since that time the interest 
has intensified until today public administration is one of the most popular 
subjects in the political science curriculum. 

The Meaning of Public Administration 

Wherever there is an institution there is administration. It may be a 
church, a corporation, a university, a hospital, a charity organization, a 
research foundation, a small village, a great city, or a national government. 
In its most comprehensive sense, administration is the execution of a pro- 
gram, and the program may be as diverse as all the institutions in modern life. 
In one of its simplest but most necessary forms, administration is home 
management. In general, however, “public administration’* is the term used 
to differentiate governmental from business or private management. 

Any one of several definitions is adequate: Public administration is the 
fulfillment or enforcement of public policy as declared by the competent 
authorities. Public administration deals with the problems and powers, the 
organization and techniques of management involved in carrying out the 
laws and policies formulated by the policy-making agencies of government. 
Public administration is law in action. It is what the coordinator does in 
getting a job done. It is the executive side of government. 

1 Political Science Quarterly, II (1887), 197—222. 
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The principal areas comprised within public administration are planning, 
organization, finance, personnel, public relations, direction, and control. 
“Public administration,'* said Woodrow Wilson, “is detailed and systematic 
application o£ public law. Every particular application of general law is an 
act of administration. The assessment and raising of taxes, for instance, the 
hanging of a criminal, the transportation and delivery of the mails, the 
equipment and recruiting of the army and navy, etc., are all obviously acts 
of administration." 

WHY THE STUDY OF ADMINISTRATION WAS 
LONG NEGLECTED IN THE UNITED STATES 

Why is it that until recently administration was not emphasized in the 
United States as much as in other countries? This is an important question 
with equally important explanations. An attempt must be made to answer 
it before dealing with some of the most significant problems confronting 
the American people in the future. 

In the early part of American history the people relied mainly on the 
legislature. But then followed a period in which the legislature was over- 
shadowed by the judiciary, which at that time held the balance of power 
among the three branches of government. And today, in accordance with a 
trend that must be expected to continue, the importance of the judiciary has 
been obscured by that of the executive. 

Our chief executives, both national and state, have, in effect, become our 
chief legislators. Their facilities for swaying public opinion are unequaled 
elsewhere in government. Certainly today there is far more popular interest 
in what the President does and what he says than in Congress collectively. 
What does this portend? Must we, with Pendleton Herring, conclude that 
“we can symbolize our national unity in the presidency, our sectional inter- 
ests in the Senate, and our localisms in the House"? Nevertheless, the execu- 
tive branch in the United States has received far less deference and power 
than in most other countries. In France, for example, the principal em- 
phasis in courses in political science is on le, regime administratif— the ad- 
ministrative regime. 

Early Suspicion of Executive Powers 

The several reasons for the tardy development of interest in public admin- 
istration in the United States, which go back to our early history as a 
nation, include a suspicious attitude toward a powerful executive, the 
absence of a monarchical tradition, an emphasis on democratic control 
during the nineteenth century, and the effect of the doctrine of the separa- 
tion of powers. 

Perhaps the basis for our lack of concern for administration was our fore- 
bears suspicion of executive power. Indeed, during the formative period of 
the American constitutional system, the deep-seated fear of executive 
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power in the hands of a single individual was perhaps the most notable 
feature of popular sentiment toward government. Largely this stemmed 
from the people's dislike of royal governors. The governor was the person- 
ification of all the colonists' complaints. He had power to run the govern- 
ment and they did not. He levied taxes, conscripted men for the militia, 
and did the other obnoxious things complained of in the Declaration of 
Independence. And since he was so far from his royal masters and not 
responsible to the colonists, he wielded an uncontrolled power that the 
people would not soon forget. 

When they set up their own governments, therefore, plural executives 
were the people's choice. The stubborn persistence of boards and commis- 
sions in American governments today is evidence of this concern. In some 
cases, because the people thought there was less danger in this system than 
in popular election, the executive was chosen from the legislative body for 
a limited term and with limited powers. Our weak-mayor form of munic- 
ipal government is a direct descendant of this fixed determination. 

Again, constitutional provisions, both federal and state, usually spell out 
the powers and organization of the legislative branch, but have little to say 
about the administrative departments. This is another indication of popu- 
lar determination to keep the executive establishment under legislative 
control. The legislature rather than the executive was given power to create 
and implement the administrative branch. 

The principal reason why other countries have emphasized administration 
more than we is the monarchical tradition that we have never had. The 
American colonists were not affected directly by the struggles between 
Parliament and the Tudor and Stuart kings, but their aversion to executive 
power stemmed in part from their distaste for royalty and aristocratic titles 
of all kinds. Monarchy and administration were inseparable. Until only 
about three hundred years ago the king ruled primarily with the assistance 
of his chiefs of state with little regard for his parliament or his courts. By 
the thirteenth century in England, the principal administrative depart- 
ments of the national government had begun to evolve from the powers 
exercised by the officers of the king's household. By the fourteenth century 
their public character had become recognized. Officers such as the chancellor 
and the king's treasurer exercised clear-cut governmental powers. Meeting 
together in the king's council, they ruled the realm for him. In the six- 
teenth and seventeenth centuries, the national state had crystallized, and 
the great departments of government ruled the country. The establishment 
of Parliamentary supremacy merely meant that these officials of the king's 
household transferred their accountability to their new master, the Parlia- 
ment. The solid groundwork of administration was there and remained. 

These steps in the growth of administration in England were more or less 
duplicated in every country in Europe. Only in the United States, where 
monarchy was hated and the administrative tradition consequently disliked. 
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did we fail to develop a professional administrative service at an early date. 
The bureaucracies of England and France had, been in flower for at least 
two centuries before we began to think seriously of developing one of our 
own. 

The Democratic Surge of the Nineteenth Century 

When, as a result of experience, the American people were forced grudge 
ingly to give more weight to executive influence, they attached their execu- 
tives to themselves through popular election, instead of to the legislature 
as is done in responsible cabinet government. The direct action of the 
electorate, which characterized the nineteenth century in this country, 
retarded the growth of administrative power and competence. We have 
dealt with this in previous pages. Suffice it to say here that executives were 
everywhere popularly elected, their terms were short, their powers were 
circumscribed, and the newer administrative departments were not made 
directly accountable to them but to the legislature. 

Generally speaking, the trend toward greater executive power was due to 
the influence of the propertied and conservative elements in the population. 
The outstanding exponent of a strong executive was Alexander Hamilton. 
In his time, Hamilton’s advice was called antidemocratic, but today it sounds 
modern. ‘‘Energy in the executive,” said Hamilton in The Federalist, “is a 
leading characteristic in the definition of good government. It is essential to 
the protection of the community against foreign attacks. It is not less essen- 
tial to the steady administration of the laws; to the protection of property 
against those irregular and high-handed combinations which sometimes 
interrupt the ordinary course ol justice; to the security of liberty against the 
enterprises and assaults of ambition, of faction, and of anarchy.” 

Hamilton favored a long term of office and effective power in the executive 
branch. “The ingredients which constitute energy in the executive are: first, 
unity; secondly, duration; thirdly, an adequate provision for its support; 
fourthly, competent powers.” The element of duration, observed Hamilton, 
was necessary to secure “personal firmness of the executive magistrate in the 
employment of his constitutional powers and to insure the stability of the 
system of administration which may have been adopted under his auspices.” 

Are not these the necessary elements of business? Then they are equally 
necessary in government. Almost identical arguments are heard today— and 
with much more effect, because at that time Hamilton stood virtually alone 
on this issue. 

The Separation of Powers Complicates Administration 

In theory, there are three branches of American government: the legisla- 
tive, the judicial, and the executive. But the executive includes the adminis- 
trative, and here there is a twilight zone that has long had an indeterminate 
status in this threefold division. There is a portion of the work of the execu- 
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live branch of the government which is responsible to the legislature rather 
than to the chief executive. In the federal government this twilight zone in- 
cludes the regulatory commissions and certain other agencies such as the 
Government Printing Office and the General Accounting Office. In the state 
governments this twilight zone is far more extensive, sometimes taking in 
most of the administrative services. As a result of this borderline status, 
the rival claims of the legislative and executive authority to the control 
of administrative departments and agencies constitute a perennial issue 
of American statecraft and account for no little loss of over-all effec- 
tiveness. 

Most state constitutions, like the federal, merely set forth that the executive 
shall “see that the laws are faithfully executed.'' In this area the President 
and the governors have a clear authority. With their executive function the 
legislature has nothing to do. But what happens when the legislature, using 
its stipulated powers, creates special administrative departments and agen- 
cies to execute the laws that it enacts? Who is to run these agencies, the 
legislature or the chief executive? Or shall they be left to run themselves? 
All three methods have been attempted. From the standpoint of inherent 
power, the legislature has the better claim to the authority. But, as seen 
earlier, the legislature lacks the appropriate organization and competence 
to act as an administrative as well as a legislative body. If the chief execu- 
tive is to be vested with a unified responsibility for administration, there- 
fore, it must be the result of a self-denying ordinance on the part of the 
legislature. 

George H. Bern, a former governor of Utah, has described what happens 
when a chief executive is not mindful of this fundamental distinction be- 
tween his executive powers and the powers of the legislature over the 
administrative establishment. Referring to his constitutional mandate. 
Governor Bern said, “On its face it looks like a fine cloak of authority, but 
upon examination it is a flimsy garment, because the actual enforcement of 
the laws is in the hands of various state and local officials." The governor is 
only one of a group of popularly elected officials and not the recognized 
administrative chief. He has little authority or supervision over the other 
elective officers of the government, each of whom is given his own con- 
stitutional duties. “It might almost be said," concluded Governor Bern, 
“that Utah . . . has six Governors instead of one." Other states have as many 
as from ten to fourteen constitutionally created elective offices. “Thus he 
becomes disillusioned about his great executive powers," concluded the 
Governor, “because he finds that instead of having law enforcement in his 
hands he is little more than a figurehead in this respect. 

This situation was once common throughout the nation, but with the 
changing times, executive power has grown. Many reorganizations have 

2 George H. Dern, “Governors and Legislatures,’' State Government, IV (August, 1931), 
7-16. 
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taken place. Fortunately, the tendency is now toward a unified executive 
supervision of administration. 

WHY ADMINISTRATION HAS BEEN 
INCREASINGLY EMPHASIZED 

Although tradition is strong against executive power in American govern- 
ment, the push of forces favoring such power now seems even stronger. 
Chiefly this is because social complexity has given government vastly more 
to do than was formerly the case, and there are now more people demanding 
that its work be done well. But the work will not be done well unless 
administration is efficient. Hence the recognition that executive power is a 
necessary element of modern government. 

Other factors have contributed to the same result. When taxes are high, 
people demand economy and efiiciency in government. Many do not neces- 
sarily want government to do less for them, but they want what is done to be 
performed more efficiently and at less cost than before. Others would like to 
see government interfere less and administer fewer programs; hence under 
the guise of improving the efficiency and economy of government, they 
attempt to trim off some of its functions, but they also recognize the need 
for good management in whatever administrative services survive. 

Our thinking in the realm of government is greatly influenced by our pre- 
occupation with business enterprise. We are still a “businessman's civiliza- 
tion,’' despite the loss of prestige which businessmen suffered during the 
depression of the 1930's. In thinking of administration, therefore, we often 
draw analogies between business and government. Thus some writers on 
this question compare voters to stockholders. Congress to the board of 
directors, and the President to the general manager of a typical corporation.^ 
Arguing from analogy, they contend that American governmental executives 
should be given the powers customarily vested in paid business executives, 
for if unity of management is a good thing in business, it is equally desirable 
in government. If the management is left virtually free to run the business 
and make profits for stockholders, then why not try the same system in 
government? Or does the analogy break down at a certain point? There are 
apparently some who think it applies all the way through. And what 
enough people think will ultimately be the controlling factor. 

But it is not merely the business elements in society that seek efficiency 
in government. Those who would give government more to do would first 
make it a more effective instrument. The British Labour party, for ex- 
ample, has increased the economic functions of government, giving it greater 
control over the country's credit facilities; it has also nationalized the mines 
and other industries, and undertaken to plan the processes of production and 
distribution. The Labour Party leaders have had enough practical experi- 
ence to know that the test of such programs is the ability to translate them 

3 See W. F. Willoughby, Principles of Public Administration (Washington, D. C., 1927). 
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into workable administrative realities. The Union of Soviet Socialist Re- 
publics is another example: there the emphasis on efficiency in administra- 
tion is as great as, if not greater than, that placed on it by our scientific 
management people in the United States. 

Both the political right and the political left, therefore-— although some- 
times for different reasons— today emphasize efficiency in administration. 
But what kind of efficiency? Merely the kind that makes a comparison 
between the output of energy and the force produced? A mechanical, nar- 
rowly considered efficiency? Or by efficiency do we mean something more 
comprehensive, something that might be called social efficiency interpreted 
in human terms?^ Some people contend that there is no necessary clash 
between these two concepts of efficiency. But when the matter is put to the 
test, it must sometimes be admitted that there is a world of difference. 

The Influence of Size and Complexity 

To these contributing forces and influences in the field of efficiency in gov- 
ernment must be added the effects of large size and institutional complexity. 

In business as in government it has been found that the larger the institu- 
tion, the more important the administrative elements inevitably become. 
When hundreds of people work in one place, they must be carefully organized 
in hierarchical layers, each knowing his job and all jobs adding up to the 
desired results. In such an institution, rules and regulations are necessary 
because face-to-face relationships are few and difficult to bring about. The 
larger the institution, the greater is the need for superior leadership. The 
more complex the work, the more experts are required. The more imper- 
sonal the milieu, the more serious are the difficulties of morale and public 
relations. Thus large organizations, of whatever kind, are inherently bureau- 
cratic. They are hierarchical, standardized, and professionalized. The prob- 
lems of bureaucracy cannot be solved, in the interest of everyone concerned, 
without more attention being increasingly paid to* administration. Our 
giant corporations— like our governmental Leviathans— lead us in the direc- 
tion of the civil service state. We must make the best of it. Administration 
is the key. 

Administration Is Large 

A final factor must be mentioned. Most people in government and busi- 
ness today work in the field of administration. It is only natural, therefore, 
that administration should be important to them and to all of us. In terms 
of personnel, the administrative services are the largest part of government. 
The legislative branch is small— in 1950 Congress accounted for somewhere 
around $25 million out of the total federal budget— and the cost of the 
judiciary is also small. 

4 See John M. Gaus and Others, The Frontiers of Public Administration (Chicago, 
1936), Chap. 7, ‘‘The Criteria and Objectives of Public Administration.” 
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The executive branch of government, on the other hand, is extremely 
large. Four and one half million persons were employed by federal, state, 
and local governments in 1940, and even more than that in the following 
years. During World War II, there were over 3 million civil employees of 
the federal government alone. With 60 million persons in the nation gain- 
fully employed during the war, and with over 6.5 million of these employed 
by governments (not including the 10 million in the armed forces), the 
ratio of government employment to total employment was 1:9. Before World 
War II, with a smaller total employment, the percentage was just about the 
same. In 1950 there were still more than 2 million i^ersons employed by the 
federal government alone, exclusive of the armed forces, and 3.5 million 
employed by state and local governments. Government, therefore, is big 
business. Indeed, it is the biggest business in the country, and administra- 
tion accounts for most of it. 

Administration spends most of the money, employs most of the personnel, 
and— far more than the legislative or judicial branches— comes in direct con- 
tact with the citizen. Our opinion of the courtesy and efficiency of govern- 
ment, therefore, is primarily our composite opinion of postmen, policemen, 
tax collectors, teachers, librarians, and others with whom we come in touch. 

With a tradition antithetical to administration and an ever-growing need 
to do the work of the world— including that of the government— as effectively 
as possible, can we reconcile these two opposing factors? The question is 
part of a larger one: Can we combine social effectiveness and individual 
liberty? 


QUESTIONS 

1. In the June, 1948, issue of the American Political Science Reviexv, the 
late Charles A. Beard wrote an article entitled ‘‘Administration, a Founda- 
tion of Government.*" Compare the points made in this article with those 
of Woodrow Wilson in Volume II of the Political Science Quarterly. 

2. Define the term “public administration."* Name three writers who 
have concentrated in this area. 

3. The text mentions three elements that run throughout government. 
What are they? 

4. Why is it that the administrative phase of government was little noticed 
or emphasized for the first hundred years of our national history? 

5. What are the principal subdivisions of public administration? In this 
connection, compare Leonard D. White, Introduction to the Study of Public 
Administration, and F. M. Marx, ed.. Elements of Public Administration. 

6. In what important respect does the separation of powers complicate 
administration? 

7. What are the peculiar administrative problems arising from size and 
complexity? 

8. Compare the administrative side of government, in terms of personnel 
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and expenditures, with the legislative and judicial branches of government. 

9. Pressure groups hammer away at administrators quite as much as they 
do at the members of the legislature. It has been only in recent years, 
however, that students of government have recognized the extent to which 
this is true. One of the first books to present this side of the picture is that 
of E. Pendleton Herring, Public Administration and the Public Interest, 
Read this author's first three chapters and summarize his point of view. 
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CHAPTER 29 


EXECUTIVE LEADERSHIP IN GOVERNMENT 


There are somewhere in the neighborhood o£ 17,000 chief executives in 
American governments— the President, the governors of the forty-eight states, 
and the heads of the cities, villages, and other incorporated municipal 
governments, which number well over 16,000. The counties, except for those 
that have adopted the county-manager plan, have no chief executive. 

At the various levels of government wide differences exist in the degree of 
power and influence that has been accorded these chief executives. Every 
school child knows that the President is the most powerful elective official of 
all. From the very beginning of our national history and continuously since 
then, the President’s authority has been more clear-cut and extensive than 
that of any governor. 

At both the state and the local levels there is much variety in the power of 
governors and mayors over legislative and administrative matters. Some 
governors are little more than figureheads, but others possess a unified 
authority not unlike that of the President. In the field of city government, 
we have seen strong mayors, weak mayors, the plural-headed commission 
plan, and city managers. The very complexity of state and local government 
makes generalization difficult. Nevertheless, an attempt will be made here 
to show the factors common to the office of chief executive at all levels of 
government, and to compare the executive responsibilities and administra- 
tive duties in each case. 

COMMON FACTORS IN THE OFFICE OF CHIEF EXECUTIVE 

Despite the differences in power and responsibility in the office of chief execu- 
tive at the various levels of American government, the mere fact of the ex- 
istence of the office results in certain common requirements and features. 
These inhere in the situation itself. Some common functions are there and 
they must be performed. On closer examination, therefore, the principal 
differences are seen to lie in the manner in which power at the level of the 
chief executive is distributed among a number of officials or brought to- 
gether in one place. At one extreme we have the federal government, where 
executive responsibilities head up to one person and are integrated in the 
office of the President. At the other extreme are the cities that operate under 
the weak-mayor or the commission plan of government, where responsibili- 
ties and power are widely dispersed. 

The principal common features inhering in the position of chief executive 
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are the ceremonial and “efficient” functions, the responsibilities that the 
chief executive must discharge with regard to the legislature, and finally, 
the susceptibility of the office to the influence of the personality of the 
incumbent. 

The Ceremonial and Efficient Functions 

In every government there is the need for the ceremonial and the so-called 
efficient executive functions, to use Walter Bagehot’s distinction. Mayors no 
less than governors and the President himself must preside at community 
functions, entertain prominent visitors, and be the front men at ceremonial 
occasions. The efficient function is quite different from this. Under this 
heading the governmental chief executive must organize support for the 
programs he initiates, deal with legislative leaders in sponsoring legislation 
promised by his political party, and act, in varying degrees, as chief coor- 
dinator of administrative programs. To the extent that he is recognized as 
chief legislator and general manager, the chief executive’s efficient functions 
occupy the major portion of his time. 

Partly because we do not have a monarchical tradition in American 
governments we generally combine the ceremonial and efficient functions in 
the same person. In Great Britain the king is the ceremonial head of the 
state and the Prime Minister is the efficient head. There is a similar division 
of responsibility in France, where an elective president is the ceremonial 
head and the Premier actually runs the government. But the American 
President performs both functions, as do the governors of the several states 
and the mayors of our strong-mayor cities. 

The nearest analogy to the British system that we have in this country is 
found in the city-manager plan of municipal government. Here an elected 
mayor is the ceremonial head and the city manager is strictly an executive 
coordinator. The analogy must not be pushed too far, however, because the 
Prime Minister is chosen from the membership of Parliament and repre- 
sents a political party, whereas the city manager is appointed to his office 
regardless of his politics. 

The principal advantage of dividing the ceremonial and the efficient func- 
tions between two persons is that it places less of a burden on a single execu- 
tive. Another advantage sometimes claimed for it is that the king (in the 
case of Great Britain) constitutes a symbol of national unity. He is above 
politics. He is a figurehead, but he may nevertheless exercise great influence 
in holding the people of the Empire together in a single patriotism and 
allegiance. 

The main disadvantages of such a division of authority are those always 
found in divided rule: overlapping authority, division of popular attention, 
and lack of unified leadership in time of crisis. For example, was it not the 
aged General von Hindenburg, nominal chief of the German state, who first 
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allowed Hitler to subvert the republican constitution? A stronger, more 
unified executive in Germany might have helped to avoid this disaster. The 
system of a dual executive, it is believed, is a greater hazard to popular rule 
than one in which there is a single executive operating under effective con- 
stitutional restraints. 

The Executive's Role in Legislation 

The second common feature inhering in the position of the American 
chief executive is that the President, the governors, and to some extent the 
mayors customarily discharge legislative as well as administrative duties. 
The two major functions of American governmental executives, especially 
at the higher levels, relate to the initiation of legislation and the execution 
of the law. This was pointed out in the chapters on legislation. 

As envisaged in the Constitution, influence on legislation was to be a minor 
role of the President. But '‘the President’s minor role has become his major 
role,” says Lindsay Rogers in a survey of the President’s powers and influ- 
ence. Although the only specific constitutional references to his position as 
lawmaker are to his powers to summon Congress into extraordinary session 
and to deliver messages and veto bills, the President’s influence as 
chief lawmaker, continues Rogers, now bulks larger than his executive 
authority.^ 

The same thing is often true at the state level. As former Governor Bern 
of Utah once said, “The most conspicuous service rendered by the Governor 
is often in connection with his influence on legislation. Through his powers 
of recommendation and veto he has both a positive and a negative influence 
upon the enactment of new laws. Moreover, if he assumes the position 
of leadership which his people expect of him, he can make himself 
a strong force in behalf of new policies which he considers wise and 
salutary.”^ 

The mayors, on the other hand, are less concerned in the initiation of legis- 
lation than chief executives at the state and national levels. This is partly 
because the municipal council is so continuously in session and so close to 
the executive end of city government. Nevertheless, mayors also exercise 
some influence on legislation, especially if they possess the qualities of 
strong leadership. 

The following table sets forth the specific relationships between the chief 
executives at various levels and the legislature in their jurisdiction. It is a 
generalized picture, but will serve to show the situation that usually 
obtains: 


1 Lindsay Rogers, “Congressional Government,” Encyclopedia of the Social Sciences,, II, 
201-203. 

2 George H. Dem, “Governors and Legislatures,” State Government, IV (August, 1931), 
7-16. 
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THE RELATION OF CHIEF EXECUTIVES. AT ALL LEVELS, 
TO THEIR LEGISLATURES 


Powers and functions 

President 

Governor 

Strong 

mayor 

Weak 

mayor 

Commission 

City 

manager 

Power to convene in special 
session 

X 

X 

o 

o 

X 

o 

Prepares messages and initi- 
ates legislation 

X 

X 

X 

o 

X 

o« 

Veto power . . 

X 

X 

X 

o 

o 

o 

Attends legislative body regu- 
larly. ... 

o 

o 

o 

X 

X 

x«» 


Meaning of symbols: x — ^has this power; o — Slacks this power. 

* Prepares information and ordinances when requested by the council. 

® Attends as consultant, not as a member. 


Personality as a Factor 

A final common factor is the susceptibility of the office to the influence of 
the man who holds it. This feature is of a different kind from those men- 
tioned above, but it is often more determinative of the character of the office. 
The executive office is not self-operating. No matter who holds it, the leader- 
ship qualities of the incumbent increase or diminish its relative influence. 
‘‘The office is what you make it,’’ is a truism of political life. Woodrow 
Wilson pointed out that the office of President “has been one thing at one 
time, another at another.’’ The influence of the presidency has fluctuated 
throughout American history with the strength or weakness of the man in 
office. 

Referring to the strong leadership of Franklin D. Roosevelt during his 
more than three terms as President— especially in relation to the legislature— 
Lindsay Rogers has said, “Not of his two immediate predecessors has Frank- 
lin Roosevelt thought when he considered his responsibilities and oppor- 
tunities. He has looked to Lincoln and Woodrow Wilson and, in a lesser 
degree, to Jackson, Cleveland, and Theodore Roosevelt. They have been the 
last century s strong Presidents.” The American presidential system has 
been molded by what our great chief executives have chosen to do and were 
able to do because of the force of their personality. 

At the state and local levels the influence of personal leadership has been 
less manifest but only because the scope of activity is less comprehensive. In 
recent political history, however, one immediately thinks of New York’s last 
reform mayor, Fiorello La Guardia; of former Governor A1 Smith, a candi- 
date for the presidency from the sidewalks of New York; or of Milwaukee’s 
socialist mayor, Daniel Hoan, who was returned to office for a period of some 
twenty-five years. The office varies everywhere with the personality of the 
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TRENDS IN EXECUTIVE POWER 

Despite the fluctuations of influence due to personal characteristics, certain 
broad trends may be traced in executive authority at all levels. In the follow- 
ing discussion of the office of chief executive we shall deal first with the 
question of executive power, following it with a discussion of administra- 
tive responsibilities as distinct from those that are executive. 

The Office of President 

The President’s influence has always been great, but it has become steadily 
greater in the past generation. This is particularly true when it comes to his 
leading public opinion, influencing legislation, conducting the foreign rela- 
tions of the United States, and acting as commander in chief of the armed 
forces. The President’s influence is much less, as will be seen, in his role as 
administrative coordinator of the federal executive branch, although here 
also both authority and control have increased. The framers of the Consti- 
tution could scarcely have foreseen, says Lindsay Rogers, that they were 
‘'creating the most powerful elective office that one hundred and fifty years 
later the world was to know.” 

It would be a mistake to regard the President as merely an executive 
charged with seeing that the laws are faithfully executed. Reference to con- 
stitutional provisions will soon dispel any such notion. Some of his express 
powers, to be sure, relate to his administrative duties, but consider the 
number and importance of his duties that are other than administrative: 

Military, “The President shall be the commander-in-chief of the United 
States, and of the militia of the several States when called into the actual 
service of the United States.” 

Diplomatic. “He shall have power, by and with the advice and consent of 
the Senate, to make treaties, provided two-thirds of the Senators present 
shall concur. . . “He shall receive ambassadors and other public ministers.” 

Legislative. “He shall from time to time give to the Congress information 
of the state of the Union, and recommend to their consideration such meas- 
ures as he shall judge necessary and expedient.” The President also has the 
power to convene Congress in extraordinary session, and may, if he chooses, 
exercise the presidential veto. 

Not all of the President's duties are specifically enumerated in the Consti- 
tution. A more complete list not only will show the staggering load he is 
called upon to carry but will reveal why, as Rogers has said, “with the 
presidential system as it is now organized, the President cannot be a 
highly successful administrator. Indeed, it is amazing that breakdown is 
avoided.” 

The President has six major duties. He is ceremonial head of the nation, 
party chieftain, legislative leader, chief executive in an administrative as 
well as in an over-all sense, commander in chief of the armed forces, and 
deeply concerned in the conduct of foreign relations. 



526 AMERICAN GOVERNMENT IN ACTION 

The first two of these responsibilities are not specifically mentioned in the 
Constitution but inhere, rather, in the office. The ceremonial function has 
already been referred to. It includes the social obligations of the chief of 
state, which— with his responsibilities to diplomatic representatives, his need 
to appear before the people in person or on the radio— necessarily consume 
much of his time and energy. So, likewise, does his relation to the political 
party that elected him. He may or may not be the most influential member 
of the party, but his duties to see old friends, dispense patronage, interfere 
judiciously in party nominations and elections must of necessity take much 
of his attention. 

The President’s legislative role has already been spoken of in an earlier 
chapter; his military and foreign relations functions will be dealt with in a 
later part.^ Here the principal concern is with the President’s executive re- 
sponsibilities as distinguished from those of a purely administrative nature, 
which will be discussed presently. 

The Offices of Governor and Mayor 

The influence of the governor— which has never been comparable to that 
of the President— grew steadily weaker until the middle of the nineteenth 
century. Thereafter, however, it began slowly to increase, and since World 
War I the pace has accelerated.^ This comment is particularly true of those 
states— something like half the total number— that have reorganized their 
state administrations. 

The popular election of major state officials— a method of selection that 
became rapidly more popular during the first half of the nineteenth cen- 
tury— had three principal results: it released the governor from dependence 
on the legislature and made him more free; it increased his influence on 
legislation; and at the same time it checked the growth of the governor’s 
administrative authority by scattering power among a number of other 
popularly elected constitutional officers. In administration, therefore, the 
governor became chief executive in name only. 

In local government, the trends have naturally followed those of the states 
of which such governments were a part. By and large, however, the move- 
ment toward real executive authority at the municipal level started earlier 
and has gained momentum more rapidly than has the similar development 
in the governor’s office. Here the analogy to the business corporation was 
plainer. Municipal government, being almost entirely a matter of adminis- 
tration, requires a businesslike organization of departments under the 
executive head. The pace has been accelerated with the advent of the city- 
manager plan, which closely follows the model of the business corporation. 

3 Considered in Chapters 37 and 38. 

4 See Leslie Lipson, The American Governor: From Figurehead to Leader (Chicago, 
1939). 
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Comparison of Executive Responsibilities 

A tabulated comparison of the President's executive burdens with those of 
other governmental chief executives at the state and local levels will show 
at a glance what these various offices hold in common. Since there is nothing 
approaching standardization in this field, the tabulation avoids minute 
detail and so is only a rough approximation of what governors, mayors, 
commission members, and city managers do. 

POWERS OF THE PRESIDENT AND OTHER CHIEF EXECUTIVES 


Powers and functions 

President j 

Governor 

Strong 

mayor 

Weak 

mayor 

Commission 

City 

manager 

Ceremonial function . 

X 

X 

X 

X 

X 

0 

Politically elected or party 
leader . 

X 

X 

X 

X 

X 

0 

Legislative leadership . . 

X 

X 

X 

0 

0« 

0 

Recognized administrative co- 
ordinator 

X 


X 

0 

XC 

X 

Commander in chief . . . . 

X 


0 

0 

0 

0 

Foreign relations 

X 

0 

0 

0 

0 

0 


Meaning of symbols: x — ^has this power o — Slacks this power m — ^true in some cases but 
not in others. 

“ The legislative responsibility is divided among all the commissioners. 

° In possibly one third to one half of the states. 

® Each commissioner coordinates only his part of the work. 

® Where there is a state guard or state militia. 

It must be remembered that this chart is not designed as a score card. For 
example, the almost unbroken row of zeros does not mean that the city 
manager is the least effective of all the executives compared. It merely indi- 
cates that his energies are concentrated at one point and that he runs the 
administrative end of the government thoroughly and completely. Indeed, 
his authority in this area is greater than that of any public executive includ- 
ing the President. The city manager is a real coordinator. Other functions, 
such as the ceremonial and the legislative, are taken care of by the elected 
mayor. 

The President's military and foreign relations functions are listed because 
the Constitution vests a monopoly of these duties at the national level. The 
authority over the police organization exercised by governors, city managers, 
and others might be considered analogous to the President’s military func- 
tions were it not that the President also supervises large and important 
police establishments such as the Federal Bureau of Investigation, the Secret 
Service, the Immigration and Naturalization Service, and so on. 
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ADMINISTRATIVE POWERS AND RESPONSIBILITIES 

Administrative responsibilities are distinguished from executive respon- 
sibilities in that administration is merely a segment of the executive func- 
tion. One of the President’s six main functions is to act as chief executive of 
the national government, the others having to do with legislation, foreign 
policy, political parties, and the like. The President’s administrative duties 
are part of his role as chief executive, but they are not the whole of it. 

Nevertheless, the President’s administrative functions constitute an enor- 
mous responsibility. Some are expressly set forth in the Constitution, in- 
cluding the appointment, with the concurrence of the Senate, of a host of 
civil, diplomatic, and judicial officers; the filling of vacancies during a recess 
of the Senate; the power of pardon, reprieve, and amnesty; the commission- 
ing of all military and naval officers of the United States; and the general 
injunction to “take care that the laws be faithfully executed.” 

The President has twelve great departments (including three within the 
Department of Defense) and many independent establishments reporting 
to him. In 1949 the total number of separate units was sixty-five, exclusive 
of nine regulatory agencies and fifteen others that might also be included 
—the Panama Railroad Company or the Inter-American Defense Board, for 
example. In peacetime these independent establishments— several of which 
compare in size to a regular department— number around thirty-five; during 
World War II an additional forty-five or so were created. The President 
must determine questions of conflicting policy. He must settle disputes 
among the heads of agencies, and even among the bureaus in cases of major 
disagreement. He must decide, subject to Congressional action or authori- 
zation, when new agencies should be established and old ones liquidated. 

The President is also responsible for seeing that every law of Congress is 
enforced, for preparing and presenting a budget for the entire federal gov- 
ernment, for coordinating his cabinet so far as that is possible, and for 
promulgating the great mass of executive and administrative orders that go 
out over his signature or those of his department heads in the course of 
enforcing the law or operating a program. 

And finally, outside the federal classified, competitive civil service the 
President exercises a wide power over the appointment and removal of 
public officials. This aspect of his work is so important that it will be dealt 
with separately at a later point in this chapter.® 

In short, the President’s administrative task is that of acting as general 
manager of a great, sprawling, uncoordinated organization consisting of 
scores of separate units and a personnel that totals more than two million 
even in peacetime. 

When these administrative responsibilities are added to the executive 
functions previously listed, it may well be asked whether any individual is 

5^ See also Ch. 2 Lx>tar 34. ** Administration as a Career.” 
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capable of doing all the things demanded of the American President. It is not 
surprising, therefore, that the President's coordinating function over admin- 
istration has not developed to the point where he deserves to be called a 
“general manager." What solutions suggest themselves? Could the Vice- 
President assist the President in this function? Could the cabinet be made 
a more effective instrument of planning and coordination? The discussion 
of these questions will be reserved for the chapter that follows. 

Administrative Powers of the Governor 

In those states that have reorganized their executive and administrative 
establishments, the tendency is to broaden the governor's administrative 
powers until they are comparable to those of the President. This develop- 
ment makes the governor the chief law enforcement officer in fact as in 
theory. It gives him the power to recommend an executive budget, or 
financial program, to the legislature, and to supervise its execution. It also 
gives him real powers of appointment and removal, including most of 
the higher officers. However, this favorable situation obtains in only a 
fraction of the states. Something like half of them have been more or less 
reorganized, but some of these have not incorporated all of the features 
mentioned. 

The traditional situation in the states was pointed out by former Gov- 
ernor Bern of Utah: “It seems anomalous that in our National Constitution 
we should be willing to say that ‘the executive power shall be vested in a 
President of the United States of America,' whilst in most of our State 
Governments the executive power is spread out wide and thin, and the 
Governor is the Chief Executive in name only.”® Most state constitutions 
seem to vest executive authority in the governor, the usual words being, 
“the Governor shall see that the laws are faithfully executed.” But in prac- 
tice in all fields of state administration, there has been a wide difference 
between this mandate and the actual power and authority to unify executive 
and administrative leadership in the governor. One reason for this dis- 
crepancy is that most state constitutions enumerate a hall dozen or more 
officials who shatll be elected, of whom the governor is merely one, and then 
vest constitutional authority in these separate individuals. 

Under this arrangement, unlike the President, the governor generally has 
no power to appoint or remove his department heads; he may appoint only 
minor, nonelective officials whose selection is not vested elsewhere. He may 
recommend legislation, but he lacks the power the President has had since 
1921 to prepare and submit an executive budget to the legislature. In his 
realm the governor has authority, but that realm is greatly circumscribed. 
In fact, as former Governor Bern once observed, there are, in effect, a half- 
dozen governors in some states because few titular governors have a unified 
authority over the whole administrative program. 

6 Dern, op. cit. 
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The road to adequate administrative authority is long and tortuous, there- 
fore, and most governors are nowhere near so well situated in this respect 
as is the President. 

Administrative Powers of Municipal Chief Executives 

The mayor of one of our large cities of the strong-mayor type possesses 
administrative powers exceeding those of most governors and more compa- 
rable to those of the President. Actually, since the mayor's work is so largely 
administrative, his duties of administrative coordination exceed those of the 
President. 

The strong mayor submits an executive budget. He makes appointments 
and removals, including those of department heads not popularly elected— 
and as a rule only two or three, including the comptroller, are elected offi- 
cials. The mayor recommends programs of legislation and carries on exten- 
sive public relations activities. He is the ceremonial head of the city, pre- 
senting keys, for example, to distinguished visitors. In general, he is the 
father and potentate of the entire community. 

The weak mayor, by comparison, is a shadowy counterpart. He has no real 
administrative powers. Under the general supervision of the city council, the 
departments run themselves as best they can. Indeed, the weak-mayor plan 
and the nineteenth-century unreorganized state governments have much in 
common. 

The city manager, on the other hand, has no superior within his own 
realm, which is confined to administration. The manager's authority is more 
complete and the attention he can devote to administration is greater than 
that of any other American governmental executive. 

The city manager appoints and removes all administrative officials, in- 
cluding department heads. He organizes and reorganizes the departmental 
setup, prepares an annual budget that he submits to the council, and draws 
up reports on the city's activities for the council and the voters. Usually he 
secures his own paid personnel from the civil service system, headed by a 
board of three. In short, the execution of all work programs is securely in 
the manager's hands. He usually attends council meetings and is frequently 
called on for information, explanations, and advice. But— like the model 
child— he speaks only when spoken to. Or, like Punch's description of the 
ideal public servant, he is on tap but not on top. 

The commission plan of municipal government, as noted in an earlier 
chapter, differs from the city-manager type especially in the lack of any 
sharp line drawn between the making and the execution of the law. In addi- 
tion, instead of being unified in one place as in the city-manager plan, the 
administrative tasks of the city are divided among the several commissioners, 
each heading a department. Thus in place of a single chief executive, there 
are five or more. Since the same men administer the law as make it, there is 
no difficulty about adequate administrative authority unless, of course, they 
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quarrel among themselves. This is a danger to which the plan is exposed, 
but, generally speaking, it is not common. 

There may be more serious trouble, however, in the matter of coordina- 
tion. One of the commissioners is usually designated as primus inter pares 
(first among equals), but each commissioner tends to take care of his own 
particular bailiwick, with the result that the city is run in separate compart- 
ments. This makes coordination among the departments difficult. 

Comparisoji of Administrative Powers 

The following table compares the authority of the chief executive at each 
level to coordinate and direct the administrative agencies of the government. 
This is the most difficult of the comparisons thus far presented because there 
are so many degrees of authority at the various levels. Nevertheless, the gen- 
eral picture looks something like this: 

COMPARISON OF ADMINISTRATIVE POWERS OF 
CHIEF EXECUTIVES AT ALL LEVELS 


Powers and functions 

President 

Governor 

Strong 

mayor 

Weak 

mayor 

Commission 

City 

manager 

Law enforcement 

X 

m 

X 

o 

X 

X 

Appointments and removals 

X 

m 

X 

o 

X 

X 

Budget preparation 

X 

m 

X 

o 

X 

X 

Cabinet coordination (and 
executive council) 

X 

X 

X 

o 

X 

X 

Sublegislation 

X 

X 

X 

o 

X 

X 

Power of reprieve and pardon 

X 

X 

m'" 

o 

o 

o 


Meaning of symbols: x — has this power; o — Slacks this power; m — true in some cases but 
not in others. 

® Where this power exists, it relates only to municipal ordmances. 


Summary: Administrative Authority of American Executives 

The administrative authority of the chief executive is supposed to be his 
greatest authority, coming as it does under the heading of his executive func- 
tion. It is his primary duty to see that the law is faithfully executed. It has 
been pointed out, however, that American governmental executives often 
have a variety of additional functions— many of which are- nonadministrative 
—and that in some cases their administrative powers are conspicuous by 
their virtual absence. 

In the case of the presidency, the total executive influence is unsurpassed. 
In terms of administrative supervision, however, it is far from adequate. The 
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President has more to do than human shoulders can carry. Also, as noted, 
the line of authority between the President and Congress is blurred when 
it comes to determining which has the power of administrative supervision 
and direction in some cases. Finally, the top organization of the federal gov- 
ernment renders coordination difficult. How this is so will become apparent 
in the pages that follow. 

The traditional weakness of our state governments in administration must 
be accounted one of the reasons why they have fared so poorly in resisting 
the growing power of the federal government. The dispersion of adminis- 
trative authority in the state resembles that of the weak-mayor form of mu- 
nicipal government. The over-all tendency of the past fifty years, however, 
has been in the direction of enhanced gubernatorial authority over the ad- 
ministrative services. For the most part this has come about through the 
reorganizations that have occurred in about half of the states. 

Municipal government is almost entirely a matter of administration— of 
street maintenance and repair, sewage disposal, market inspection, police 
duties, and so on. The greatest concentration of administrative authority, 
therefore, is found in the cities. This is especially true of the city-manager 
and strong-mayor types of city government, and only slightly less so in the 
commission plan, where the commissioners exercise both executive and law- 
making functions. The only glaring exception is the weak-mayor type of 
municipal government. 

We come now to some of the basic questions concerning executive office: 
qualification, salary, tenure, succession, and removal. 

THE FORMAL QUALIFICATIONS OF THE CHIEF EXECUTIVE 

Constitutional provisions regulate the qualifications for the presidency and 
the governorship. Municipal charters or ordinances of the council fix those 
for local executive offices. 

With regard to the presidency, the Constitution lays down three formal 
requirements. The President must be at least thirty-five years of age, he must 
have resided in the United States for at least fourteen years— although such 
residence need not be consecutive— and he must be a native-born citizen. 
Thus naturalized persons are excluded from the highest office in the land. 
It is interesting to speculate whether— if this requirement were not present- 
anyone in American life might have risen from immigrant origins to the 
presidency. 

In the case of the governor, three principal provisions are found in state 
constitutions. The governor must usually be at least thirty years of age, he 
must be a citizen of the United States, and he must have resided in the state 
for at least five years. 

At the municipal level the only common stipulation is that mayors and 
other municipal chief executives must be citizens of the United States. Age 
and residence requirements are sometimes provided, but generally the right 
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to vote for the members of the more numerous branch of the state legislature 
is all that is necessary. In cities of the city-manager type, however, local resi- 
dence is definitely not required so far as the manager is concerned. On the 
contrary, emphasis here is on the professional qualifications of the candidate. 

EXECUTIVE COMPENSATION. TENURE. REMOVAL. 

AND SUCCESSION 

The matter of compensation is important, especially from the standpoint of 
its ability to attract competent men and women to public office. 

The salary of the President— $100,000 a year— is low compared with that 
of motion-picture and other business executives and is probably too low for 
the heavy personal expenditures required of him today. Originally set at 
$25,000 annually, it was raised to $50,000 in 1873, to $75,000 in 1909, and to 
$100,000 in 1949. In addition, however, the President receives free rent (the 
White House), an extensive secretariat, and special allowances for auto- 
mobiles, entertainment, and travel. Exclusive of the secretariat, these items 
now amount to around $90,000 a year. 

The salary of the governor ranges from $3,000 a year in North Dakota to 
$25,000 in New York and Michigan. The average is around $8,000. In some 
states the governor's salary is fixed by constitutional provision; in others it 
is determined by the legislature. Most states provide an executive mansion, 
but a few make an allowance for rent instead. In addition, as in the case of 
the presidency, there are allowances of various kinds, although in many 
states— especially the smaller ones— these are minor. No man gets rich on the 
salary of a state executive; he is lucky if he can meet his expenses out of his 
salary. 

Among the cities, the salary range for mayors is very wide. In smaller 
towns and villages the salary is little or nothing— often the position is purely 
honorary. The peak salary is $40,000 a year in New York City. In some cities, 
such as New York, Chicago, and Boston, the mayor's salary is equal to or 
greater than that of the governor in the same state. The provision of housing 
accommodation for the mayor is not usual, but in larger cities there are 
allowances for necessary expenses. 

The division of administrative authority in the commission plan of 
municipal government results in a lower relative salary scale than in cities 
of corresponding size which have strong mayors or city managers. Salaries of 
from $5,000 to $10,000 a year, however, are not uncommon. 

The average level of compensation for city managers is higher than that 
for the chief executive in other municipalities. There are several reasons for 
this, chief among them being the full-time concentration of the manager on 
administration and the need for high professional qualifications. The highest 
compensation in this field— $25,000 a year in Cincinnati— equals the highest 
salary paid a governor. Several managers receive from $10,000 to $15,000 
annually. 
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Tenure of American Governmental Executives 

Experience is a chief factor in administrative capacity. The term of office 
and the possibility of succeeding terms, therefore, become interesting ques- 
tions from the standpoint of administrative leadership. 

When the Constitution was drawn, several delegates to the convention 
favored presidential tenure during good behavior, including Alexander 
Hamilton, but most of the members favored a fixed term. Serious considera- 
tion was given to a seven-year term, but a period of four years was finally 
decided on. The two-term tradition was established by President Washing- 
ton— or at least people thought it had been until 1940, when Franklin D. 
Roosevelt was elected for a third term. Then four years later, as we all 
know, tradition was shattered again when he was elected for a fourth term. 

Two major proposals have developed from the controversy caused by the 
breaking of the two-term tradition: that we amend the Constitution to per- 
mit the President to serve for a six-year term, whereafter he could not im- 
mediately succeed himself; second, that we should limit the President to 
two consecutive terms of four years each, whereafter he would not be eligible 
for a third term. Either of these proposals would require a constitutional 
amendment: in fact, a proposed Twenty-second Amendment covering the 
second alternative has been approved by Congress and is now circulating 
among the states but has not yet received the required number of ratifica- 
tions. 

The arguments in favor of limited tenure are well known, chief among 
them being that it is a bulwark against the threat of dictatorship. Other argu- 
ments hold that frequent changes are good for the country; that when a man 
stays in power too long he builds up a machine, through patronage appoint- 
ments, which is difficult to dislodge; that since others are qualified to hold 
the highest office in the land the incumbent should step aside to give them 
a chance; and that the longer a man stays in office the more likely he is to 
become domineering and to quarrel with Congress. This is the gist of most 
of the indictments of a tenure longer than the customary two terms. 

The opposition to limited tenure says that experience should not be 
wasted, that crises such as war alter circumstances, and that individuals 
differ greatly as to whether they become overbearing and personally am- 
bitious. It is also held that the people should decide whether they want 
a man to serve more than twice, rather than close off this possibility by 
enacting a constitutional injunction. Mayors and governors often serve for 
long terms, being re-elected over and over again. So do members of Congress 
and the state legislatures. Why, therefore, should the presidency be singled 
out as the only office for which two terms are considered a mandatory limit? 

In the states the traditional gubernatorial term is two years, but in line 
with the move to increase the administrative influence and general effective- 
ness of the state executive, the tendency is toward a four-year term. It is 
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argued that since it takes most men at least two years to learn the ropes they 
should be given two more years in which to try to accomplish their program. 
Experience should not be discarded. A succession of political amateurs, it is 
said, makes state government less ejffective than it might be; and if state 
authority and eflEectiveness are to stand any chance of being restored to a 
plane equal to federal power, everything possible must be done to improve 
state government. 

In twenty-six states the governor’s term is now fixed at four years; in 
twenty-two it is still two years. In state governments the two-term limit is 
not strong. There have been outstanding examples, especially in New York, 
where governors have seemed to become fixtures for a period of years. 

Among the cities, the usual tenure of mayors is from one to five years. 
Formerly the most common period of service, as in the state governments, 
was a term of two years, but the four-year tendency is spreading. This is espe- 
cially true in the larger cities. A four-year term is now stipulated, for ex- 
ample, in New York, Chicago, Philadelphia, Detroit, and Los Angeles. 

The re-election of mayors is so common that it might almost be called a 
tradition. A good man who is a good executive, the citizens seem to feel, had 
better be kept in office. Or if a mayor heads a powerful political machine he 
is also likely to stay in power a long time, but for a different reason. 

How May Executives Be Removed? 

The President may be removed from office only by impeachment proceed- 
ings. President Johnson was impeached in 1867 but was not convicted. The 
impeachment power, as previously noted, has not been much used, but it 
does constitute a reserve weapon in the hands of the people. 

Impeachment is also the principal method of removing governors. An 
alternative, found in twelve states, is the popular recall,’’ but this has been 
employed against a governor in only one instance. 

In several states the recall may be used against the mayor. In several also- 
following the Continental example— the governor may prefer charges against 
the mayor, for cause; after the public hearing that follows, the governor 
makes his own decision. Actually, however, this power has been invoked in 
but few cases and the recall of mayors has also been sparingly employed. The 
same general procedure is found in commission-plan cities. The city 
manager, on the other hand, may ordinarily be removed at any time by a 
vote of the city council. Being employed for an indefinite period and without 
a fixed term of office, the city manager— like the Prime Minister— must go 
whenever the majority of the council is dissatisfied. 

Here is another analogy to business, where hiring and firing are flexible. 
Over a period of some thirty years, several managers have been removed 
for a variety of reasons. Some of the most common have been invasion of 

7 On. the scope and influence of this device, see F. L. Bird and F. M. Ryan, The Recall 
of Public Officers (New York, 1930). 
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the manager's province by unsympathetic elements, and overaggressiveness 
and lack of diplomacy on the part of the manager himself. As the profes- 
sional standing of the city manager has been more solidly established, how- 
ever, removals have declined in number. 

The Presidential Succession 

The Constitution gives to Congress the power to regulate the succession 
to the office of the President under certain conditions, and three times Con- 
gress has acted. The first time was in 1792 when the Presidential Electoral 
Law named as successor the president pro tempore of the Senate and after 
him the Speaker of the House of Representatives, but also provided that 
the electoral college should select another president when one of these 
two men was required to take the office. In other words, the presidency was 
assumed temporarily until the electoral college made a final choice. This 
statutory arrangement was superseded by the Presidential Succession Act of 
1886, however, which named the heads of the then seven cabinet depart- 
ments, beginning with the Secretary of State, as officers in line for the 
succession following the Vice-President. Although no provision was made 
for the choice of another President by the electoral college, the new incum- 
bent was required to convene Congress within twenty days— if it was not 
already in session— in order that it might arrange for another choice if it so 
desired. 

When Franklin D. Roosevelt died in 1945 shortly after starting his fourth 
term. President Truman, who took his place, urged a revision of the succes- 
sion law on the ground that there would be no elective successor to himself 
available for nearly four years. After a good deal of disagreement between 
the two houses. Congress finally passed the Presidential Succession Act of 
1947, which names first the Speaker of the House, next the president pro tem- 
pore of the Senate, and then the heads of the cabinet departments beginning 
with the Secretary of State. A cabinet officer serving as President shall be 
superseded by a new Speaker or president pro tempore of the Senate, however, 
and in no case shall an officer serve as chief executive unless fully qualified 
under the Constitution.® 

THE EXECUTIVE POWER TO APPOINT 

It is a known fact of human psychology that a man indebted to another for 
his job is likely to be more grateful and more cooperative than if he got the 
job without aid. This simple truth, which we have all observed, plays an 
important role in strengthening or weakening the effectiveness of the gov- 
ernmental executive. 

The power to appoint most officials not coming under the classified, 
competitive civil service— including a majority if not all of the department 

s For a full discussion of this question, see Joseph E. Kallenbach, “The New Presidential 
Succession Act,** American Political Science Review, XLI, No. 5 (October, 1947), 931-941. 
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heads— creates a team spirit and a feeling of loyalty to the boss, whether 
he be mayor, city manager, county manager, governor, or President. But 
any other method of getting into office— whether by popular election, civil 
service appointment, or holdover— does little to engender a spirit of loyalty 
and cooperation. In the case of popular election it may even make a man 
uncooperative and competitive toward the chief executive, as often happens 
in state governments. 

The President's Appointing Power 

The President has a great advantage over the governors in his appointing 
power. Except for the members of Congress, the only two officers in the 
federal government for which the people vote are the President and the Vice- 
President. All of the others are appointive. 

The President is free to choose the members of his official family, the 
cabinet. In the executive departments, in the regulatory tribunals, in the 
judiciary, and in the higher ranks of the armed forces, he has the power 
of appointment, with senatorial concurrence, except in those positions 
blanketed into the executive civil service. This enormous power is of un- 
rivaled value in securing cooperation, loyalty to the administration, and 
teamwork. Without these unifying elements one hates to think what a limp- 
ing vehicle our federal administration might be. 

Congress may if it wishes, however, vest the appointment of inferior 
officers in other hands. Article II of the Constitution states that ‘‘the Con- 
gress may by law vest the appointment of such inferior officers, as they 
think proper, in the President alone, in the courts of law, or in the heads of 
departments. What is meant by an inferior officer has never been definitely 
determined. It may be assumed, however, that it does not include members 
of the cabinet. Supreme Court justices, or ambassadors. Between these top 
officials and the ranks of the civil service are hundreds of positions. 

An idea of the extent of the President’s appointing power is found in the 
record. During the 1940 session of Congress, for example, the President 
transmitted to it no less than 17,732 appointments, including 10,000 to the 
military services. By 1946 the total had risen to 26,550, exclusive of military 
personnel of the War and Navy departments and positions in the District 
of Columbia government; of this total, postmasters alone numbered 22,100. 

The necessity of securing the concurrence of the Senate in presidential 
appointments sometimes results in celebrated cases, especially when the post 
is important and the appointee has been in the public eye because of his 
political activity or his pronounced conservative or radical tendencies. 
Almost every presidential administration has produced at least one such 
instance. How often such cases arise largely depends on the temper of the 
relations between Congress and the President. 

By a long-standing tradition that now amounts to a rule, the senator or 
senators from the state in which the nominee originates have the right, if 
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they belong to the same political party as the President, to be consulted and 
to approve or disapprove the proposed appointment before the President 
sends it on to the Senate as a whole. This is called “senatorial courtesy.” It 
is an informal procedure, usually arranged by having the candidate call on 
his senator— or senators, if both are of the political party in power— or com- 
municate with them in some other fashion. Since failure to arrange this 
advance clearance is almost sure to raise a rumpus, the experienced execu- 
tive takes care to see that it is secured beforehand. 

Once obtained, however, advance clearance means that the committee 
which considers the appointment and the body of the Senate as a whole will 
almost certainly respect the wishes of their fellow member. If he is opposed 
to the candidate, they also are likely to be opposed. If the President's 
nominee is turned down, then he must have another in reserve. If Congress 
is not in session, the President may make a recess appointment, but this 
individual may serve only to the end of the next Senate session, or until a 
successor has been chosen. If the Senate then fails to confirm the recess 
appointee, another appointment must be made. 

The Governor’ s Appointing Power 

Compared with the President, the governor has a much more restricted 
power of appointment, just as his administrative authority is usually more 
narrowly circumscribed. As noted, many if not most of the governor's de- 
partment heads are popularly elected and so are on an equal footing with 
him. His appointing power, therefore, is confined to those positions as pro- 
vided in the state constitution or in statutory law. Even here, however, he 
must run the gauntlet of concurrence either by the state senate— the usual 
procedure— or by his executive council. On balance, therefore, the governor's 
principal appointment opportunities are usually found among the admin- 
istrative boards and commissions— such as public welfare boards or public- 
utility commissions— with which most state governments abound. In those 
states where the administration has been reorganized, of course, the gov- 
ernor’s powers of appointment are considerably greater. 

Appointments at the Municipal Level 

The strong mayor has virtually complete authority in making appoint- 
ments and removals. Often, however, in the case of his more important 
appointments, confirmation by the municipal council is required. The weak 
mayor has little or no appointing power. The commission type of local gov- 
ernment permits each department head to make his own selection. The city 
manager is free to hire and fire whom he pleases. 

THE POWER OF REMOVAL 

Executive authority to appoint cannot be wholly effective if it does not carry 
with it the power to remove unsatisfactory officials who detract from the 
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efficiency, reputation, and harmony of the administration. To what extent is 
this necessary executive freedom found in our governmental system? The 
question of removals in the civil service creates a special problem which 
will be dealt with elsewhere.® At this point attention is confined to the 
power, or lack of power, to remove those officials whom the executive has 
the authority to appoint in the first place. 

The President's Removal Power 

The Constitution is silent on the question of the President’s removal 
power. Almost from the start, however. Presidents have found it desirable 
or necessary to make use of it. Cabinet members, for example, are not always 
in sympathy with the President’s program. This situation creates no particu- 
lar difficulty because their relationship to the President is so personal that 
a failure to relinquish their office would constitute a breach of gentlemanly 
conduct that no self-respecting person would contemplate. But how about 
those who are determined to remain in the administration to embarrass and 
thwart the President? How about those who are not openly insubordinate 
but whose lack of efficiency makes a change imperative? 

Strong Presidents— and others not quite so strong— have usually got rid of 
those whom they thought unsatisfactory because of hostile attitude, policy 
difference, inefficiency, or indifference. President Andrew Jackson, for ex- 
ample, fired scores. In 1867 Congress passed the Tenure of Office Act 
providing that the President could not remove, without senatorial consent, 
any officer who had been jointly appointed, even cabinet members. President 
Johnson, contending the act was unconstitutional, chose to disregard it and 
precipitated impeachment proceedings against himself. The President was 
acquitted and in 1887 the act was repealed. 

Only in recent years has this issue been really tested. The Supreme Court 
was finally forced to make a rule where the Constitution failed to provide 
one. The leading case of Myers v. United States (272 U. S. 52. 1926) con- 
cerned a position of a postmaster. The decision was favorable to the admin- 
istration and constituted a great victory for the presidency. The rule laid 
down was that even when senatorial concurrence is required in an appoint- 
ment, the President may, without securing the Senate’s consent, remove 
‘‘executive officers” appointed by him. The reasoning was based on the 
theory of implied powers— that is, the power to appoint carries with it the 
implied power to remove. 

A few years later, however, in the case of Humphrey's Executor v. United 
States (295 U. S. 602. 1935), the presidency got a setback. Humphrey had 
been a member of the Federal Trade Commission and was appointed for a 
seven-year term, that being the customary tenure of office. He had taken 
office during the previous administration and was allegedly out of sym- 
pathy with the policies of the new one, and the President sought to get rid 

9 See Chapter 34, “Administration as a Career.’' 



540 


AMERICAN GOVERNMENT IN ACTION 


oi him. However, the statute creating the Federal Trade Commission 
stipulates that members may be removed only for inefficiency, neglect of 
duty, or malfeasance in office, and President Roosevelt did not contend that 
any of these grounds existed. The Supreme Court unanimously held that the 
President lacked authority to remove. 

The reasons given are significant. The commission's duties, said the Court, 
“are neither political nor executive, but predominantly quasi-judicial and 
quasi-legislative." In fact, it was argued, the commission is “wholly discon- 
nected from the executive department" and “exercises no part of the execu- 
tive power vested by the Constitution in the President." 

The far-reaching significance of this decision will immediately be seen. 
The so-called “fourth department"— the administrative and regulatory 
tribunals— is put beyond the President's effective control. The Court here 
affords a formal recognition to “quasi- judicial and quasi-legislative" powers 
which are nowhere provided for in the Constitution. This was a blow to the 
President's administrative jurisdiction. It created new twilight zones over 
which Congress and the President have long contended, and contributed 
still further to the modification of the separation of powers theory. The 
President's removal power, therefore, is not complete. He may remove civil 
officers without the Senate's approval but he may not remove the members 
of regulatory commissions whose terms are fixed by law except on grounds 
that are expressly stated. 

The Removal Power in State and Local Governments 

The situation in state and local governments may be more simply ex- 
plained. The governor has far less power, in general, than the President to 
remove officials. The usual rule is that popularly elected officials cannot 
be removed except by impeachment— or recall, where it is provided— and 
that appointed officials may be removed only when the power is stipulated 
either in the state constitution or in the statutes. This lack of removal 
authority is a real weakness in the governor's armor. An erring official has 
numerous dodges by which he can usually save his official neck. In some 
states, however, such as Virginia, at the time that the state administration 
was reorgani:?ed, the governor's removal power was increased. 

In mayor-council cities the traditional method of removal was to require 
councilmanic approval. But with the growth of the strong-mayor plan there 
has been a tendency to permit removals by the mayor without such sanction. 
It is, in fact, a necessary element of the strong-mayor type of municipal gov- 
ernment. In the commission plan the power of removal creates no special 
difficulty; under the city-manager plan it is unrestricted. 

IS THE AMERICAN GOVERNMENTAL 
EXECUTIVE TOO RESTRICTED? 

A law of institutional functioning— in government as in business— is that no 
executive can do an adequate job unless all of the necessary elements of his 
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administrative program are at hand. Otherwise he is in the same position as a 
mason without mortar, a cook without utensils, ah architect without pencils 
and calipers. 

In our modern governments we enact thousands of complicated laws and 
create administrative problems challenging the best executive talent found 
anywhere within our borders. Considering the numerous restrictions under 
which many governmental chief executives operate, therefore, are we not 
inconsistent and unreasonable in what we expect them to accomplish? 

The city manager has a clear enough mandate. Our strong mayors are now 
well situated for eflEective municipal housekeeping. The President has most 
of the power he needs but he is limited in the attention he can give to the 
administrative side of his job— which is only one of six related functions. The 
governor has a much more difficult time. He still struggles along under con- 
cepts and with machinery which the federal government and many city 
governments have outgrown and discarded. The governor’s plight, as a rule, 
is second only to that of the weak mayor. 

What can be done? Constitutional amendment? No doubt some of that 
will be needed. Administrative reorganization? That will help. More execu- 
tive assistance and a greater use of the potentialities of the President’s 
cabinet? The following chapter will show what the possibilities are in this 
field. The solutions, like the analyses that must precede them, do not seem 
to be simple, but it is hoped that the lines of a constructive over-all program 
will emerge from the discussions that follow. 

QUESTIONS 

1. Analyze the total functions of the President of the United States. 
Compare his functions with those of ‘governors, strong mayors, and city 
managers. Also make a comparison of his functions and those of the British 
Prime Minister. 

2. What is meant by the ceremonial function? dual executive? Do we 
have any examples of dual executive in the United States? 

3. Study the published record of an American governor: see, for example, 
Robert M. La Follette, A Personal Narrative of Political Experience 
(Madison, Wis., 1913); Alfred E. Smith, Up to Now (New York, 1929); 
H. Barnard, ''Eagle Forgotten"" : Life of John Peter Altgeld (New York, 1938); 
Theodore Roosevelt, An Autobiography (New York, 1913). Prepare a paper 
dealing with the qualities that made the individual a successful political 
leader and executive. In this connection consult Chester I. Barnard, The 
Functions of the Executive (Cambridge, Mass., 1938), or Marshall E. 
Dimock, The Executive in Action (New York, 1945). 

4. Material for a report dealing with ‘‘The Functions of the Governor” 
is found in ‘‘Governors’ Report on Problems, Prospects, Plans of 1948,” 
State Government, March, 1948, pp. 53—76. 

5. Compare the administrative powers of municipal executives in weak- 
mayor, strong-mayor, commission, and city-manager types of government- 
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6. What are the formal qualifications of chief executives at the federal, 
state, and municipal levels? 

7. Compare the compensation of chief executives in American govern- 
ment. 

8. Compare the Myers case and the Humphrey's Executor case. Why the 
difference? 

9. Should the presidency be limited to two consecutive terms? Why or 
why not? 

10. Compare the appointing power of the President and a governor. 

11. Two excellent books from which to prepare special reports are W. E. 
Binkley, The Powers of the President (New York, 1937), and J. Alsop and 
R.. Kintner, Men around the President (New York, 1939). 
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CHAPTER 30 


PUBLIC ADMINISTRATION AT WORK 


Unless the chief executive of an organization is free to devote as much atten- 
tion to administrative leadership and coordination as he should, there is no 
alternative save to let each program run itself. As the preceding chapter has 
shown, in large areas of American government— particularly at the state 
and national levels— this has been the unhappy situation through most of 
our political history, and it largely obtains today. The President and many 
of our state governors are handicapped so far as their administrative powers 
are concerned. 

Nevertheless, if programs are fortunate enough to be guided by a succes- 
sion of able and conscientious directors at the subordinate levels of govern- 
ment— as many have been— the system does not work as badly as might be 
expected, because it is in the bureaus and departments that the work is 
actually done. If the standard of performance there is high, then the prin- 
cipal problems that remain are the coordination of planning and the in- 
tegration of timing and finance at the next level above. Confucius said that 
if the people are good, the community will be good. When this statement 
is applied to government it might be said that if the operating programs are 
good, the administrative results will be acceptable to the public and will 
give the executive less of an administrative job to do. 

‘ This is not to underestimate the importance of responsibilities at the top. 
Under our system of government, the chief executive must be held account- 
able for the attainment of broad objectives. But it should be recognized that 
the success of government depends on the operating programs it conducts. 
It is the bureau chiefs who score most of the triumphs. Public administra- 
tion at work, therefore, is primarily management at the bureau and depart- 
mental planes of activity. 

THE ANATOMY OF GOVERNMENTAL ADMINISTRATION 

It is virtually impossible to refer to government without thinking in terms 
of layers of authority and coordination. Usually when we speak of a pyra- 
mid we think of mathematics. But the pyramid is equally involved in admin- 
istration. In government, the following levels are characteristic: 

At the apex of the pyramid is the chief executive. Usually attached to his 
office are personal assistants of one kind or another. Next is the cabinet 
level, consisting of the principal department heads who report to the chief 
executive. The cabinet may constitute a useful means of over-all coordina- 
tion, but in American governments it is rarely so employed. 

545 
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Next come the departments and the independent establishments. There 
is no difl&culty in understanding what a department is. We have only to 
think of the Department of Commerce or the Department of the Interior 
in the federal government, or a state highway department or a city police 
department. A large department may be composed of a great many bureaus 
and even government corporations and other agencies that are virtually 
independent. 

An independent establishment, on the other hand, is any separate admin- 
istrative agency that is not a part of one of the formally constituted depart- 
ments of the government. Among the many independent establishments in 
Washington are the Federal Communications Commission and the National 
Labor Relations Board. In the states and cities there are the boards of public 
welfare, public-utility commissions, and school boards. Indeed, because of 
the unintegrated nature of federal and state administration generally, inde- 
pendent establishments exceed the number of formal departments. This 
relationship is so typical that it may be called a distinctive feature of the 
American governmental system. 

Below the departmental level comes the operating stage. Most of the work 
is done by the bureaus within the departments and independent establish- 
ments. A bureau is headed by a chief, usually called a director, whose pri- 
mary business is program execution. He concentrates on administration as 
does a city manager or a foreman in a business corporation. 

The bureau, in turn, is horizontally subdivided into a central or home 
office, and field offices, the number of field offices depending on the scope 
and nature of the program. Some bureaus do not have field offices, but at 
the federal level their omission is rare. The bureau is also divided vertically 
into divisions, which in turn are subdivided into sections. The titles often 
vary even within a single department but the anatomy is typical. 

Finally, the employees throughout the administrative hierarchy are di- 
vided into services, and again into grades. In the federal civil service—and 
this is similar to most— there are five services: professional, subprofessional, 
CAF (clerical, administrative, fiscal), custodial, and clerical-mechanical. 

Departments, Commissions, and Corporations 

There are three principal types of organization in the executive branch 
of government: the department, the board or commission, and the corpora- 
tion. The department has a single head. The board or commission has a 
plural head. The government corporation, like the private corporation, has 
a board of directors and a general manager. 

Departments are usually referred to as belonging to the ^‘regular'' depart- 
mental setup. The boards, commissions, and corporations, however, are a 
part of the so-called fourth branch of government because the legislature 
has a more or less direct authority over them, and the supervisory powers 
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of the executive branch are shared with the legislature. This is one of the 
twilight zones in government. 

Departments. Some of the departments in the federal, state, and local gov- 
ernments go all the way back to the beginnings of our American gov- 
ernment.^ At the federal level, for example, this is true of the State Depart- 
ment and of what was formerly the War Department, the Navy Department 
not having been created until 1798. Although there were no provisions in 
the Constitution mentioning these agencies by name— and although Con- 
gress has been fre^ to organize, and reorganize the departmental structure 
as it thought fit— it was obvious from the wording of the Constitution that 
certain departments would appear. This is true of the three we have men- 
tioned, among others. But no one could have foreseen the development of an 
air arm of the defense services, a development that has been largely respon- 
sible for the creation of the National Military Establishment, headed by a 
Secretary of cabinet rank (the Secretary of Defense) and including three 
other Secretaries— a Secretary of the Army (formerly War), a Secretary of 
the Navy, and a Secretary of the Air Force. 

Finance is so central to the operations of government that a Treasury 
Department was indicated from the start. In the case of the Department of 
Justice, however. Congress did not create a separate agency until 1870, 
although the Attorney General as legal adviser to the President had been a 
member of the cabinet since 1789. The establishment of other departments 
in the federal government reflects the time at which particular questions 
became important. The Postmaster General has been a member of the 
cabinet since 1829, but the Post Office Department was not formally created 
by act of Congress until 1872. The Department of the Interior was set up 
in 1849 under an act '‘to establish a Home Department.'* The Department 
of Agriculture joined the federal family in 1862, the first of the departments 
serving a particular interest group. Commerce, as much as it was empha- 
sized by Alexander Hamilton and as often as the Constitution refers to 
economic matters, was not established until 1903. At first labor was a part 
of the Department of Commerce, but in 1913 it became a separate agency, 
paralleling the rising influence of labor unions. 

State; Treasury; Defense— Army, Navy, Air Force; Post Office; Justice; 
Interior; Agriculture; Commerce; and Labor— this brings the total up to 
twelve, where it stands today. In addition, however, two other groups of 
agencies — ^reflecting the social pressures of the times — have been brought 
together to form what are virtually departments, although they do not go 
by that name. These are the Federal Security Agency, created in 1939 out 
of existing units, and the Housing and Home Finance Agency, created 
through one of the President's reorganization plans in 1947. 

In the states, the list of departments— subject to individual variations— 

1 On the historical development, see Lloyd M. Short, The Development of National 
Administrative Organization in the United States (Baltimore, 1923). 
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includes finance, highways, public welfare, education, agriculture, labor, 
conservation, purchasing and printing, police, and public health. In the 
cities, depending on the size and complexity of the community, functions 
such as highways, health, police, fire, and public works— to mention but a 
few—may be organized on a departmental basis. 

Boards and commissions. In the federal government, the movement toward 
boards and commissions started rather late, but it has proceeded rapidly since 
the creation of the Interstate Commerce Commission in 1887. The ‘‘fourth 
department” of government is almost wholly a reflection of government’s 
increasing concern with business, labor, and social problems brought about 
by technology and business expansion. 

In 1949 there were more than fifty commissions listed in the United States 
Government Manual. Some of these were temporary war agencies, but many 
more were permanent establishments dealing with major segments of the 
economy. In terms of expenditure, personnel, and functions, they compared 
in some cases with the regular departments themselves. The Interstate Com- 
merce Commission, for example, regulates the major forms of transportation 
in the United States. The Federal Communications Commission has juris- 
diction over all forms of wire and radio communication that extend beyond 
the confines of a single state. The Securities and Exchange Commission is 
concerned with matters relating to investments. The National Labor Rela- 
tions Board faces the problem of industrial relations. These are prominent 
examples. Some of them will be dealt with in later chapters. 

In the state governments, administrative organization has been character- 
ized by former Governor Dern of Utah as “a bewildering array of discon- 
nected offices, boards, and commissions, whose numbers have been found 
by recent investigators to run as high as sixty or eighty in the average state.” 
From the outset, state and local governments have been dominated by 
plural-headed boards and commissions that have retarded the development 
of major, integrated departments. 

In state governments that have been administratively reorganized, the 
departments are generally more numerous and cover a wider range of func- 
tions than in those that have not been* improved. In the latter, boards and 
commissions typically administer such fields as libraries, planning, and the 
regulation of public utilities and such business corporations as the insurance 
companies. 

In the cities, boards and commissions are especially numerous in the weak- 
mayor type of government, but they are common under most of the other 
plans as well. Generally speaking, the better organized and integrated the 
plan of government, the fewer commissions and boards there are, because 
these functions have been absorbed by departments operating under a single 
rather than a plural head. 

Common characteristics of boards and commissions. Government boards 
and commissions at each of the levels of administration have several charac- 



PUBLIC ADMINISTRATION AT WORK 


549 


teristics in common. For one thing, they often combine executive, legislative, 
and judicial functions in one set of offices—playing hob, as has been seen, 
with the formal theory of the separation of powers. They range in size from 
three to eleven members. 

The salaries of board and commission members are somewhat higher than 
those of ordinary administrators in government, being in no case less than 
$10,000 per annum at the federal level. Terms are usually fixed— ranging 
from five to seven years— although tenure is for an indefinite period in some 
instances. 

Regulatory boards and commissions create standards and issue rules and 
regulations (sublegislation) having the force of law. They hear and decide 
cases, using a procedure resembling that of a court of law; their decisions 
are binding on the parties unless overturned by a higher court. On appeal, 
however, decisions as to fact are supposedly conclusive, if supported by evi- 
dence, and the court will merely inquire into the question of jurisdiction 
and conformity to law.^ 

As a general thing, these regulatory bodies are weak as administrative and 
planning agencies because of their preoccupation with the deciding of par- 
ticular cases. For example, would an Office of Defense Transportation have 
been necessary during World War II if the Interstate Commerce Commission 
had done more in the way of planning the transportation facilities of the 
nation in the years before the war? 

To the proliferation of agencies in this fourth department of government 
attaches much of the blame or credit for the currency of the term “bureau- 
cracy.” In their effect on the theory of the separation of powers and in their 
broad impact on the economy, the major regulatory commissions have vir- 
tually revolutionized American government from that envisaged by the 
framers of the Constitution. 

Government corporations. The corporate organizations owned and oper- 
ated by the government at all levels also belong to this fourth department, 
even though some of them are located in some of the regular departments 
of the government. Like the federal boards and commissions, they are a 
fairly recent development. Since the turn of the century— and in some cases 
earlier than that— they have been used in almost every country in the world. 
A government corporation is a publicly owned enterprise that has been 
chartered under federal, state, or local law for a particular business or 
financial purpose. 

The government corporation is modeled after the private business corpo- 
ration; although there are many variations, it usually has a board of directors, 
the power to borrow money, retain profits, and operate without ordinary 
governmental fiscal and personnel controls. An example is the Reconstruc- 
tion Finance Corporation, created in 1932. In less than twenty years this 

2 See John Dickinson, Administrative Justice and the Supremacy of the Law (Cambridge. 
Mass., 1927). 
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one agency loaned some |35 billion, making it the country's largest banker. 

Government corporations have usually been created as a result of wars or 
depressions. Like the regulatory commissions, such corporations reflect the 
government's increasing concern with the nation’^ economy. The federal 
government owned approximately a hundred corporations in 1945, although 
since then the number has been substantially reduced. Most of the states 
and many of the cities have also made use of this device. It assumes many 
forms, such as that of the Port of New York Authority, or the Tennessee 
Valley Authority. More will be said about this significant development in 
political economy at a later point;® here the primary concern is with the 
administrative organization of the corporation and its effect on the over-all 
problem of management. 

How Much Integration in Government Administration? 

To what degree are the various agencies of government integrated from 
the standpoint of administration? It must be admitted that there is very 
little integration. Departments are more easily tied together than either com- 
missions or government corporations. If the President or a governor were to 
try to hold tightly in his own two fists all of management under his jurisdic- 
tion, the independence of commissions and government corporations would 
make his job the harder. 

But is this necessary? There are so many programs that to force them into 
a formal mold might well decrease their social effectiveness. It may be argued 
that for every problem there is a particular remedy. Some functions may be 
departmentalized and clearly should be. This is a common need in unreor- 
ganized state and municipal governments. But other functions, especially 
those relating to the economic realm, might better be organized separately 
as commissions or government corporations. It is a difficult issue and a live 
one. 


THE GOVERNMENT PROGRAM IN OPERATION 

Some of the finest public servants at all levels of government are found among 
the bureau chiefs. Many interesting examples are cited by Arthur W. Mac- 
mahon and John D. Millett in their book. Federal Administrators, The 
bureau chief may not be as conspicuous as the department head or the chief 
executive, but he gets solid satisfaction out of a workmanlike job. Frequently 
his is interesting and exciting work. The bureau chief builds things, sees 
them grow, deals with live forces and human materials, and experiences a 
sense of struggle without the ups and downs of political uncertainty. The 
operating official is essentially a builder. 

At all levels and in many programs of government— which include every 
kind of vocational competence— the problems of the operating official are 
essentially the same. He may be building conservation dams in the West, 
3 Chapter 44, “Planning, Stabilization, and Economic Welfare.'* 
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organizing a conference on children in a democracy, protecting a city from 
an influenza epidemic, attracting foreign trade as a State Department com- 
mercial expert, regulating livestock prices in the Chicago area, registering all 
adult aliens in the country, running a demonstration farm in the Tennessee 
Valley, inspecting factories for the Wage and Hour Division, managing a 
credit bank for farmers, or directing the Examining Division of the National 
Labor Relations Board. He may be doing any one of hundreds of jobs, but 
if he must organize an office, supervise personnel, plan programs and see 
that they are carried out, he must expect to take a particular series of steps. 

The Program in Action 

Let us assume that you are an operating official~a bureau chief, for 
example. Like all operating officials, you must ask yourself a series of ques- 
tions. The first is: What is my authority? 

Every operating program must derive its specific authority from a particu- 
lar statute or statutes. You cannot arbitrarily set out to do what you want to 
do, or what you think ought to be done. As head of the Wage and Hour 
Division of the Department of Labor, for example, you must consult the 
Fair Labor Standards Act passed by Congress. That will be your bible. As 
director of an older agency, such as the Office of Education, you may have to 
consult a dozen or more statutes, some .of which will contain overlapping 
provisions. If you are a state official your authority will come from the state 
constitution or the legislature. And if you are in city administration your 
power will come from the charter or from the ordinances of the municipal 
council. 

In addition to legislative authorizations, if you are in the federal service 
you may also have to rely on an executive order signed by the President and 
setting out the terms of your mandate in more detail. Once your authority 
and your problem are clear, then you can decide whether that authority is 
equal to the task. If it is not, then you may have to move immediately to get 
your authority extended. This is one of the reasons why administrators in 
government soon get into the habit of pushing legislation. 

Spelling Out the Law 

Having clarified your authority, you can now begin to spell out your plans. 
The next question, therefore, is: How should my authority be implemented? 

Here you must be clear as to objectives and policy, and you must have a 
tentative work plan in mind. The next step is the business of formulating 
sublegislation. A general order must be drafted, setting forth your statutory 
authority and outlining its practical implications. If your position is in the 
Wage and Hour Division, this general order will explain who is affected, the 
procedures that will be used in making field investigations and conducting 
hearings, where the regional and local offices will be located, and what the 
principal divisions and functions of the organization will be. 



552 


AMERICAN GOVERNMENT IN ACTION 


When this order has been signed by an official so authorized by Congress, 
it has the force of law. This is what is meant by “spelling out the law”; 
actually, the law is extended when it is given practical application. In the 
federal service, this general order must be printed in the Federal Register, 
where all orders filling in the details of legislative policy are required to be 
published. Your public is now on notice as to what you expect to do and how 
you plan to do it. The skeleton law passed by Congress will now have a 
musculature. 

At this point one or more administrative orders must be prepared, explain- 
ing the policy and procedure still further. An administrative order may and 
frequently does have the force of law, but it is designed primarily for the 
people in your own organization. This is their bible just as the statute is 
yours. These orders, in turn, may need to be supplemented with instructions, 
making their terms more specific. 

Organization Problems 

At this point you ask: Is my own office organized in such a way as to carry 
the load smoothly and efficiently? 

An office manager may be needed if you do not already have one. The flow 
of correspondence must be arranged. Your administrative orders, instruc- 
tions, and information bulletins must be issued and kept up to date. Files 
must be set up and jnaintained, and clerical and stenographic personnel 
must be supervised. If your own office is not efficient the field offices will soon 
be in a corresponding state of confusion. This raises the question of field 
organization, and you ask: Is the headquarters-field relationship satisfactory? 

Instructions from the central office to the field must be clear or the work 
will be handicapped at the operating level. You want your field officers to use 
their initiative and judgment but not to run wild. You want the regional 
offices— located between the central office and the field— to help supervise 
and standardize operations at the lower level, but not to detract from your 
own authority and the unity of operations. You want good employees ap- 
pointed in the field, but not every personnel recommendation should be 
cleared at headquarters. There are many decisions to be made in working 
out the most effective and satisfactory relationships. 

Personnel and Finance 

With good personnel there is every likelihood that the program will 
succeed. And so the questions are: Where shall I get my personnel? How 
much shall they be paid? How can teamwork be secured? This opens up the 
whole field of personnel recruitment and management. You will need assist- 
ance from your personnel officer, but final decisions regarding appointments, 
promotions, and the building of morale will be entrusted to the operating 
officials. 

A staff official, such as a personnel officer, should assist his chief, who is the 
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line or operating official. Personnel experts, like planners, public relations 
people, lawyers, and other advisers, should learn to follow this sound rule. 
Their job is to study, advise, and plan, but not to step into the stream of 
operations and issue commands to the line officers. 

Equally important is the question of funds. How much money must be 
spent and where is it coming from? This is the problem of budgeting, which 
will be discussed in detail in a succeeding chapter. You must spell out your 
financial program just as you spell out your legal authority, starting with the 
general and proceeding to minute application. Your budget is a two-edged 
instrument: it is the basis for your work planning, as well as the means by 
which you check up on results. 

Delegation and Direction 

The larger your program, the more you will need to delegate responsibility 
to others. And so you ask: How much must I delegate and how can I do so 
without losing my own control? 

Organization is sometimes described as the multiplication of the individ- 
ual. To paraphrase Plato, one person cannot do everything himself; he needs 
the help of many. This is delegation and it comes near to being the secret of 
administrative success. If you fail to delegate, or if you delegate unwisely, 
you will fail in your job. To know how to delegate wisely is to know how to 
administer. 

The larger the organization and the more drive it must have, the greater 
will be the amount of executive direction and leadership required. You must 
ask this question: How can I get the best out of my organization by personal 
direction? Many things can be delegated, but not the power of example and 
leadership. You must see that the orchestra plays together and in harmony. 
Usually this requires a musician. You must also be sensitive, alert, expert, 
and hard-working in the field of leadership. 

Supervision^ Coordination^ and Control 

After delegating the work load along the organization structure you have 
created— and which you keep changing as activities wax and wane— you must 
supervise what is done. And hence you ask: Is it possible to supervise, coordi- 
nate, and control operations so as to keep a finger on everything but a heavy 
hand on none? 

You will directly supervise the work of only a limited number of officials: 
branch chiefs and personal assistants. Every supervisor under you must know 
his own area of supervision. Just as delegation goes down the ladder of 
authority, so suj>ervision and reporting climb up it. 

But it is not enough merely to supervise. If the components of an organiza- 
tion are not welded together, the program will limp along no matter how 
efficient most of the separate parts may be. It takes a certain number of in- 
gredients to make bread; omit one or two and see what happens. Sometimes 
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the result is as unfortunate as it is when coordination is poor. To change the 
figure of speech, such an organization is like an automobile whose front 
wheels are going forward but whose rear wheels are going sideways. It is 
your business, therefore, to see that each part of the organization fulfills its 
function in a unified whole. 

You must also set up control mechanisms so as to be able to compare the 
plans you have made with the state of accomplishment at any given time. 
This is what we have set out to do, you say in effect; now what have we 
accomplished? There is no escaping the need for a regular checkup. It is 
analogous to an examination in a course of study, but perhaps even more 
necessary in administration. 

Public Relations in Administration 

In a democratic government, what you are able to do depends on how 
much public support you can command. The question to ask yourself, there- 
fore, is this: How can unfair and unwarranted criticisms be dealt with and 
my organization made more responsive and serviceable to the community? 
This is the field of public relations. 

Congressman Robert Ramspeck once observed that no one should be ap- 
pointed to an important administrative post in the government unless he is 
capable of getting along with Congress and the public. There is much justifi- 
cation for such a requirement if it could be imposed. If a person's lack of a 
sense of public relations makes it impossible for him to get along with the 
legislature— be it Congress, a state legislature, or a city council— and the 
public, then it is to be doubted whether he has the necessary qualifications 
of leadership for the job at hand. 

Government sometimes suffers from officiousness and surliness, and a good 
public relations program helps to offset the evil results of this attitude. 
Public relations is a prime requisite of successful administration and is an 
attractive and growing field for the college graduate. The public expects 
service and courtesy from those it employs to run its programs. If you are an 
official of the government, it is your responsibility to see that both are 
forthcoming. 

The Field Program 

The best way to judge the success of any program is to watch it at work at 
the local level. It is here that the citizen forms his opinion of the efficiency 
and courtesy of governmental administration. This is not to suggest that 
only the field operation is important. On the contrary, the effectiveness of 
headquarters will pretty well control the potential efficiency of the field 
units. And so you ask: How can I get the best use out of my field organiza- 
tion? 

If you as bureau chief were to change the policy and direction of the organ- 
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ization every month or two; if correspondence went unanswered and your 
field units were buried in red tape—if your administrative orders and instruc- 
tions constituted a five-foot book shelf, let us say, as has actually happened 
in at least one instance— then you would not have outstanding field offices for 
very long because in the resulting confusion your better people would leave. 

Some types of relations between headquarters and the field are desirable 
and some are not. The head office should decide policy, establish standards 
of performance, standardize procedures, issue instructions, provide super- 
vision, and check field performance to see that it measures up to the standard 
set for it. The field officers, knowing the policy, should then be given com- 
plete managerial freedom, and allowed to work out their own local problems 
and differences without interference from the central office. Another reason 
for this is that a major function of the local manager is to deal with com- 
plaints and public relations, and local communities object to outside domina- 
tion in such matters. 

The Social Significance of Decentralization 

The decentralization of administration is a principal means of increasing 
institutional efficiency. There is a limit to how much can be done from 
Washington or the state capitals. Decentralization of operations is held a 
key to managerial success in some of the nation's largest corporations, includ- 
ing the American Telephone and Telegraph Company, General Motors, 
and the United States Steel Corporation. It is equally true in government. 

There is vastly more that both the federal government and the larger 
state governments could do in the way of decentralization. For example, 
when federal functions can be turned back to the states without loss of social 
effectiveness, so much the better. It will contribute to the efficiency of the 
remaining federal services. When this is not possible, then federal programs 
should consider decentralization through the use of regions. Most of the 
larger federal programs— Army, Post OiB&ce, Agriculture, Social Security, to 
list but a few— have already done this. The National Resources Board report. 
Regional Factors in National Planning, points out that there are already 
from twelve to twenty principal cities in the United States which are recog- 
nized as regional capitals for federal programs. In a recent survey, San 
Francisco was found to be the regional headquarters for 73 federal pro- 
grams, New York for 69, Chicago for 66, and Boston for 48. In fact, nine 
tenths of the executive civil service of the federal government is located 
outside Washington. 

If the tendency toward bigness in government is to continue, the decen- 
tralization of administration, accompanied by central planning of programs, 
is the only way to secure institutional efficiency and social effectiveness. 
There is a maximum size in every program beyond which the effect of the 
law of diminishing returns rapidly accelerates. 
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DEPARTMENTAL MANAGEMENT 

We have been imagining that you were a bureau chief. Now let us assume 
that you are the Secretary of one of Washington’s twelve administrative 
departments and a member of the President's cabinet. 

Like the President, you have two chief responsibilities. You are concerned 
with the policy and legislation in your field, and you are responsible for 
the administration of your department. You might even be a member of a 
cabinet committee dealing with emerging social problems such as housing, 
social security, or labor relations. 

There will almost certainly be a committee on legislation in your depart- 
ment, presided over by an assistant secretary and consisting of all your 
bureau chiefs. Any proposals originating from that group are scrutinized 
by you, whereafter you probably linger after a cabinet meeting and take 
up with the President those that you approve. 

The Influence of Department Heads 

The force of personal leadership plays a decisive role at the cabinet level. 
The importance of the work of the department and the inheritance of 
an efficient going concern are determining factors, but outstanding leader- 
ship produces notable accomplishments in any department or independent 
establishment. Similarly, the lack of it may be a serious handicap to the 
department. 

The Secretary usually presides over a biweekly departmental staff meet- 
ing. He attends cabinet meetings once a week, generally on Friday after- 
noons. He appoints and removes the officials of his department. He has 
large powers to issue rules and r^ulations having the force of law. He 
acts on important appeal matters coming up through the bureaus. And he 
serves on one or more interdepartmental committees used for coordinating 
over-all policy and administration at the cabinet level. The post of Secre- 
tary, therefore, is one of influence. In the hands of a dynamic and efficient 
executive the department can be made to hum. And when it does, the 
bureaus and employees throughout the whole organization, including the 
field offices, feel the effect of competent leadership. 

The Undersecretary and Assistant Secretaries 

The greatest handicap under which departmental secretaries in Wash- 
ington have operated in the pa-st was an insufficiency of executive assistance 
of a higher order. There have been some extremely competent undersecre- 
taries and assistant secretaries of departments, but not enough. Until fairly 
recently, each department usually had only two assistant secretaries and 
few had an undersecretary, who ranks next to the Secretary and acts in his 
absence. Consequently, most departments were weak in leadership. Secre- 
taries remained only a short time in office and their days were taken up 
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with policy and with political and social duties; as a result, like the Presi- 
dent, they generally had too little time remaining for their administrative 
functions. Civil service employees, being nonpolitical, require strong leader- 
ship and they were not getting it. Thus between the level of the bureau 
chief and the Secretary of the department there was a great need for addi- 
tional assistant secretaries. 

Congress has moved decisively to meet that need. Almost every department 
now has an undersecretary, and most of them have been given additional 
assistant secretaries. The Post Office Department has long been singular in 
having four assistant secretaries. The State Department now has eight, 
although ten years ago it had only three. The beneficial results of strength- 
ening executive leadership at the subcabinet level were immediately observ- 
able in increased efficiency and effectiveness in the department as a whole. 

Assistant secretaries usually coordinate a number of related bureaus in the 
department. They help with planning, public relations, legislation, and 
other Congressional matters; they supervise executive coordination and 
broad matters of governmental policy. In most cases, their appointment 
must be confirmed by the Senate. An assistant secretaryship may become 
a steppingstone to a cabinet position, and it offers, of course, unexcelled 
opportunities for training in the duties of a Secretary. Like the members of 
the cabinet, assistant secretaries go out of office with the President. 

In recent years, bureau chiefs have sometimes been elevated to the position 
of assistant secretary, although more often these posts are filled from outside 
the government. Salaries range from $10,000 to $16,000 a year. 

Interdepartmental Committees 

A useful means of coordinating policy and administration is through the 
interdepartmental committee. These groups, particularly numerous in Wash- 
ington, are also widely employed in state and local government. A theory 
of organization holds that all units relating to a particular function should 
be brought together in a single agency such as a department. More often 
than not, however, this is neither possible nor feasible. There are always 
points of overlap, and the manner in which these overlapping jurisdictions 
are coordinated determines how much efficiency is gained. It is in this area 
that the departmental committee may play a useful role. 

The State Department carries on joint programs with almost every other 
department in the federal government. The work of its commercial attaches 
touches that of the Department of Commerce. Its relief and agricultural pro- 
grams abroad tie in with the Department of Agriculture. Questions of inter- 
national finance are important to the Treasury Department. The issuance of 
Visas is of interest to the Immigration and Naturalization Service of the 
Department of Justice. Other examples may be cited. Between the conser- 
vation program of the Department of the Interior and the land-use policy 
of the Department of Agriculture there is an obvious connection, as there is 
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between grazing and forestry. The Coast Guard and the Maritime Admin- 
istration of the Department of Commerce supplement each other, as do the 
Social Security Administration and the Children's Bureau. Indeed, almost 
every department has at least one program that impinges in some way on 
several others. 

The interdepartmental committee, therefore, is an obvious expedient for 
dealing with all such overlapping programs. Its membership may consist of 
cabinet officers, assistant secretaries, bureau chiefs, or experts from among 
the bureau personnel of the field in question. Such a committee may carry 
on research and study, draft legislation, settle disputes over jurisdiction, or 
decide which elements of a common program each member shall emphasize. 

Against the use of the interdepartmental committee is the fact that it con- 
sumes a great deal of time on the part of secretaries, assistant secretaries, or 
bureau chiefs. But it is hard to imagine dispensing with it even if the cabinet 
becomes a more effective instrument of coordination than it now is. 

EXECUTIYI ORDERS HAYING THE FORCE OF LAW 

Few developments in government in recent decades are more significant than 
the growth of the ordinance-making power of chief executives and their 
department heads. Both in the United States and in Great Britain, the num- 
ber of executive ordinances annually far exceeds the total of legislative 
enactments: modern skeleton legislation must be spelled out so as to make 
clear to subordinate officials and the public just what is expected of them. 

The President's ordinance-making power derives from several sources. 
Congress has been compelled by the size and complexity of problems to 
draft more and more legislation in a general permissory form, in the ex- 
pectation that the President will supplement such legislation by his execu- 
tive orders. Congress gives the President express statutory authority to issue 
orders rounding off the general law. The War Powers Acts passed early in 
World War II are outstanding .examples of this procedure. 

As chief executive, the President may also issue orders to his department 
heads and subordinates, covering matters such as civil service regulations, 
budgetary instructions, and so on. And he may issue ordinances as com- 
mander in chief of the armed forces, whether in peace or in war. The Army 
and Navy Regulations are examples of the use of this power. 

Responsibility for foreign affairs gives the President another peg on which 
to hang his‘ authority, an example being the Consular Regulations of the 
United States. Then there is a broad, undefined, and expansible area which 
derives from constitutional provisions and the tenor of the wording of the 
laws of Congress. This is the sector which Congress watches over most 
jealously, but which, despite such vigilance, has expanded most rapidly in 
the past few years. 

Numerous as they are, however, the executive orders of the President natu- 
rally do not approach the number of orders issued by the heads of depart- 
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merits and independent establishments. Theirs is the direct responsibility 
for the detailed administration of the law, but they are ultimately respon- 
sible to the President and to Congress for any such ordinance-making 
authority they may employ. 

The heads of the departments and independent establishments must find 
an express authority for this aspect of their work. Here there is no twilight 
zone of power on which to rely, as the President has. Congressional legis- 
lation usually vests a cabinet officer— such as the Secretary of Agriculture— 
with an express permission. But even here the President is ultimately ac- 
countable for any action taken by the members of his official family. 

In the governments of the states, the situation with regard to the ordi- 
nance-making power is parallel in all important respects to that in the 
federal government. Legislation is often permissory and general, and the 
details of ensuing programs must be rounded out by means of executive 
orders. A difference here, however, is that the governor may not always be 
held ultimately accountable for the actions of subordinate state officials, 
because so often these report directly to the legislature rather than to the 
governor. 

ADMINISTRATIVE LEGISLATION AND ADJUDICATION 

This study of the theory of the separation of powers in American govern- 
ment up to this point should have made it clear that there is no such thing 
as administration per se. Administration is no more “pure'' than legislation 
or adjudication is “pure." There are elements of policy making and decision 
making in administration, just as there are elements of administration and 
adjudication in the work of the legislature, and of policy making and ad- 
ministration in court decisions.^ When administrative officials implement 
the law by rounding out its implications through their administrative orders, 
we call this administrative legislation. Because most modern legislation is 
passed in skeleton form, it merely lays down broad policies and provides a 
mandate. But it wisely avoids as much detail as possible, and, as a result, 
administrative legislation becomes inevitable. 

Similarly, skeleton legislation means that administrators must decide 
many rival claims arising between parties of interest. A hearing must be 
held, as a result of which one party gets substantially what he claims while 
the other does not. This we call administrative adjudication. Administrative 
adjudication has become a notable feature of modern government, largely 
because of the work of the governmental regulatory commissions and agen- 
cies dealing with situations involving social conflict, such as the relations 
between capital and labor or the regulation of an industry such as the 
railroads. 

It would be a mistake, however, to regard the functions of administrative 

4 See “The Role of Discretion in Modern Administration,” in John M. Gaus and Others, 
The Frontiers of Public Administration (Chicago, 1936). 
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legislation and administrative adjudication as something new in govern- 
ment. Administrators have always spelled out the law and decided disputes 
arising in the course of administration. What we have, therefore, is an inten- 
sification of an old function. Nevertheless, the degree to which these powers 
are customarily used today represents a most significant development in 
modern government. The Interstate Commerce Commission and the state 
public-utility commissions, for example, determine how much the businesses 
coming under their jurisdiction may earn, how much service they must 
provide, and what constitutes fair and unfair competition. A single decision 
may involve thousands or even millions of dollars. 

Similarly, the National Labor Relations Board determines what the rela- 
tion shall be between employer and union members, involving large sums of 
money and working relationships whose long-run social effects can scarcely 
be overemphasized. The Wage and Hour Division determines whether forty 
cents an hour is enough for pecan pickers in Texas and whether there is an 
economic justification for different rates in different states. Divisions of the 
Department of Agriculture decide how much the packing companies may 
earn or how many months a year sheep raisers may use public lands for 
grazing purposes. A city health department may find that great quantities 
of food are contaminated and must be destroyed. Almost every program has 
problems of this kind, but they are almost inevitable in those dealing with 
the larger areas of our economy. 

Attempts to Limit Administrative Adjudication 

In recent years a controversy raging over the question of limiting adminis- 
trative adjudication crystallized in the attempted enactment of the Logan- 
Walter bill in 1940, which was backed by the American Bar Association and 
large business interests, but which was resoundingly vetoed by President 
Roosevelt. 

The Logan-Walter bill provided that in cases coming before regulatory 
tribunals exercising quasi-judicial powers, the decisions must be tentative 
rather than final, and that if one of the parties wished to appeal, it must be 
through the regular courts, which would have the final word. Further, the 
bill added to the customary power of courts the power to decide whether the 
commission's findings were supported by the findings of fact, and whether 
the case was ultra vires (beyond the power of the commission) in the first 
place. 

Opponents of the measure claimed that its purpose was to weaken the 
quasi-judicial powers of the regulatory bodies and to substitute a formal 
judicial process in all except the preliminary determinations, thus render- 
ing regulation and control largely ineffectual. The legislation, they said, 
was apparently particularly aimed at the National Labor Relations Board 
and the Securities and Exchange Commission, which had been widely ob- 
jected to by many businessmen as ‘‘government intervention." 
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As a countermove, the President appointed a group o£ lawyers, called The 
Attorney General’s Committee on Administrative Procedure, to examine 
the problem and recommend a program. After a two-year study the com- 
mittee published a final report and a series of monographs relating to the 
major areas of sublegislation and administrative adjudication. These mono- 
graphs are a storehouse of valuable information. 

In its report, the committee scored the policy incorporated in the Logan- 
Walter bill on the ground that it would deprive the regulatory programs of 
much of their effectiveness. The committee made several concrete substitute 
recommendations, one of which was to strengthen the use of the Federal 
Register, already referred to. This recommendation has been accepted, so 
that now all current proclamations, orders, rules, and regulations of the 
executive branch of the government having general applicability and legal 
effect must be filed with the Division of the Federal Register of the National 
Archives in order to be valid; they are published in the Federal Register, 
which appears five times a week. 

The most important recommendation, however, was to develop a coor- 
dinated system of hearing officers in agencies where quasi-judicial work is 
most prominent, heading up to a chief hearing officer in an Office of Federal 
Administrative Procedure. The full plan has not been put into effect, but 
many of its details have. It is possible that some modifications will be neces- 
sary before the scheme is entirely satisfactory from a practical standpoint. 

The power to decide between the rival claims of individuals and groups 
through administrative tribunals rather than through the courts is a basic 
issue of American government. Like so many matters that seem to relate 
only to formal machinery and processes, there is a deep underlying social 
question at stake: To what extent shall government intervene in the regula- 
tion of social and economic activities? 

This problem of administrative adjudication will be encountered again 
in later chapters.® 

THE PRESIDENT AND THE VICE-PRESIDENT 

If the President is too busy with his many other duties to act as his own gen- 
eral manager of administrative programs, why should he not delegate this 
responsibility to the Vice-President? This is the system used by most business 
corporations. Almost invariably there is an operating vice-president who runs 
the details of the administration for the president of the company. The need 
for such assistance in the federal government is reflected in the creation of 
the office of assistant president— as the press and the public customarily 
referred to it— during World War II. This position, it will be recalled, was 
ably filled by James Byrnes, who had been a senator and associate justice 
of the Supreme Court, and was later Secretary of State. 

Or why not attempt some scheme analogous to the city-manager plan, but 

6 See especially, in Part Ten, “Government and Economic Welfare.*' 
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at the federal level? Let the President do all the other things he must, but 
get a good general manager to help him with administration. There is much 
to be said ior the proposal. It is hard to think of many objections to it, save 
the possibility that the President and his assistant might not get along 
together. But in that case, the President has merely to substitute someone 
else. 

Unless the Constitution is amended, the Vice-President is disqualified for 
the post of general manager because he must preside over the Senate. The 
Constitution specifically says so. His other constitutional function is to 
succeed the President in case of the President's death during term of office. 
But why should the President's potential successor preside over the Senate 
when no one speaking for the President presides over the House of Repre- 
sentatives? It would seem that the Vice-President could perform a more 
vital role as general manager, under the President's supervision, than as a 
presiding dignitary in Congress. If the proposal of a constitutional amend- 
ment is thought unwise or impossible of accomplishment, then some other 
solution must be found for the President's administrative dilemma. 

A similar problem exists in the states. The governor is elected, together 
with a lieutenant governor, who becomes his successor if he dies in office. 
But, like the Vice-President, the lieutenant governor in a majority of the 
states is primarily a legislative officer. As a rule, he is of virtually no assist- 
ance in running the state administration. In the federal government, until 
the administration of Franklin D. Roosevelt, it was not even customary for 
the Vice-President regularly to attend the President’s cabinet meetings. This 
indicates the extent to which the Vice-President was dissociated from and 
unconcerned with the executive function of government. Most lieutenant 
governors are in the same anomalous position. 

If we could solve the problem of providing our chief executives with the 
equivalent of a city manager, we might expect great improvements in coor- 
dination at the top levels of both federal and state administration. Lack of 
adequate coordination at the top level is a chief weakness of American 
government today. This was universally testified to by prominent leaders 
who visited Great Britain, Soviet Russia, and other countries among 
our allies during World War II. We certainly have the personnel and 
the ability in government; more than many others, however, we lack 
coordination. 

Alternatives: Executive Assistants 

Effective substitutes for an administrative manager— similar to a city- 
manager— at the top levels of government are few in number and not too 
promising. Every executive needs personal assistants, but the limit of those 
he can usefully employ is soon reached. Indeed, the White House may al- 
ready have exceeded that limit. 

Woodrow Wilson had a staff of forty, but in 1945 the White House ad- 
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ministrative personnel numbered more than two hundred. Among them 
were the six assistants to the President provided for in the reorganization 
scheme of 1939. These six men, at salaries of $10,000 a year and with “a 
passion for anonymity,*' were to help the President with various parts of 
his duties, such as finance, personnel, public relations, and so on* Business 
executives would not seriously contemplate that number, but of course their 
burdens are not so great. The difficulty is that the larger the chief executive's 
immediate staff, the more of his time they take and the less he has for his 
department heads, upon whom he must primarily rely. There seem to be 
distinct limits, therefore, to the expansion of the chief executive’s personal 
staff as a means of solving his administrative dilemma. 

Alternatives: The Cabinet as a Coordinating Device 

In Great Britain, a substantial amount of coordination is secured through 
the Prime Minister’s cabinet. It meets frequently, takes up general questions 
of concern to the government as a whole, and has a first-class staff which 
arranges the agenda and helps with the follow-through. In other words, the 
Prime Minister uses his cabinet as a businessman uses his weekly gathering 
of department heads or a bureau chief uses his staff meeting. 

In this country we have never developed a tradition of this kind so far as 
the cabinet is concerned, but there is no inherent reason why we should not 
if we choose. Our cabinet meetings are usually rather perfunctory affairs 
unless the country is on the verge of war, the banks are about to close, or 
some other emergency threatens. The cabinet members are grouped around 
a table in order of precedence, those representing the older departments 
sitting nearest the President. He may have a few remarks to make. Then he 
goes around the table, in order of precedence, asking a specific question or 
merely inquiring whether the cabinet member has anything to say. It is 
the universal testimony that rarely is there any discussion of important 
matters of state of equal concern to all who are present and in which all 
participate. 

The disappointing character of the cabinet as a coordinating device may 
be largely explained by the fact that it lacks an executive secretary to pre- 
pare the agenda and generally act as go-between among the members and 
between them and the President. This officer is invariably found where 
cabinet or board meetings have been successful from the standpoint of 
coordination. There would seem, therefore, to be good possibilities of im- 
proved coordination in the use of the cabinet. The need is so great that any 
constructive remedy is worth trying. 

In conclusion, however, we must be realistic as to how much we have a 
right to expect from our state and federal chief executives as administrators. 
The problem goes very deep. Before we can hope for much to be done about 
it, we must first want them to be more effective in the field of administration. 
No single solution, furthermore, will solve the whole difficulty. In the mean- 
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time, chief executives in government must rely principally on picking the 
right men to run the departments and bureaus. If they can succeed in this 
basic task, the job will continue to be creditable even if the experts see how 
it might be improved. 

If we seek thoroughgoing administrative reform it will be because we want 
greater effectiveness in the social programs that have been brought into 
being. When this time comes, a knowledge of administration will be indis- 
pensable. But no government was ever improved just because administrative 
principles, of their own force and influence, compel it. 

QUESTIONS 

1. What are the various layers of organization in the federal government 
called? What are the differences between a department, a regulatory com- 
mission, and a government corporation? 

2. Compare the departmental setup in the federal government with that 
of a typical state. 

3. The Hoover Commission (technically called The Commission on 
Organization of the Executive Branch of the Government), reporting in 
1949, published a series of studies dealing with the work of the State De- 
partment, Defense, Interior, Agriculture, and so on. There is some inter- 
esting material in these fairly brief reports. Make an analysis of one of them 
and prepare a summary of the high lights. 

4. What are the characteristics of a regulatory commission? Mention 
three prominent examples of such commissions. Do you believe the quasi- 
judicial work of the commissions should or should not be withdrawn from 
them? Consult in this connection Robert E. Cushman, The Independent 
Regulatory Commissions (New York, 1941). 

5. An important question of public policy is the extent to which govern- 
ment corporations should be used to carry on the so-called business func- 
tions of government. In this connection, consult the monograph on this 
subject in the report of the Hoover Commission and compare it with an 
article in Harper's Magazine for May, 1945, entitled “These Government 
Corporations."' 

6. What is meant by integration as a term in public administra- 
tion? Define also delegation, direction, supervision, coordination, and 
control. 

7. Outline the principal factors involved in departmental management. 

8. What is the Federal Register? What is meant by administrative legis- 
lation and administrative adjudication? 

9. What are the principal methods that have been suggested for increas- 
ing the influence of the President and the Vice-President in the actual con- 
duct of the administrative affairs of the government? 
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10. What functions are performed by assistant secretaries of the depart- 
ments and by bureau chiefs? 
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CHAPTER 31 


GOVERNMENT REORGANIZATION 


If the American governmental system is to function without veering in the 
direction of social ineffectiveness and anarchy on the one hand, or concen- 
tration of power and loss of popular control on the other, as citizens we 
must do some clear thinking on several important issues. One of these issues 
is the movement to reorganize government administration, which we have 
heard so much about, especially in the past few years. 

Popular disillusionment with unsuccessful experiments should not be al- 
lowed to impair the zeal for reform that the people of a free government 
must keep undiminished. Since panaceas, nostrums, and various fads are in- 
evitably disappointing in their results, periodic reorganizations should not 
be lightly undertaken: changes in the anatomy of government are not an end 
in themselves; they must be tested and justified by their over-all social effect. 
At times we seem to forget this sound rule. 

Groups of public-spirited citizens, intent on improving the efficiency of 
government and eliminating some of its wastes, have tried one remedy after 
another in the past sixty years or so. First it was personnel, then budgeting, 
and finally structural organization. Beginning in the last quarter of the nine- 
teenth century, the “fight the spoilsman” crusade led to civil service reform. 
Its more zealous supporters argued that if government could only secure non- 
political employees selected on the basis of merit, most of our problems 
would be solved. But important as personnel is, we have learned that it is 
only one element; moreover, the very nature of this reform brings new and 
difficult problems in its wake: bureaucracy, “civil service mentality,” inade- 
quate leadership potentialities, and the void existing between civil servants 
and policy officials are but a few. 

The succeeding emphasis on a sound budget plan, as will be seen in the 
next chapter, was an important step toward increased governmental effec- 
tiveness. But it was not, as some advocates apparently thought, a panacea 
for all the ills of government. A financial work plan is essential as a means 
of controlling expenditures, but it, too, is only one element. 

More recently, structural reorganization in municipal, state, and federal 
governments was expected to have a revolutionary effect. Some writers claim 
that there is an ideal number of departments in government and that this 
limit should be rigidly observed, the underlying theory being that if com- 
plicated governmental structure could be consolidated into a few depart- 
mental bundles and unified under a strong executive, the work would flow 
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along automatically and the millennium would be in sight. But experience 
still seems to indicate that structural organization alone is not the answer. 

The present danger is that we shall become disillusioned with regard to 
reorganization and conclude that there is no virtue in what we once thought 
was a cure-all- In religion this is called backsliding, and its manifestations in 
both religion and government have much in common. It does not contribute 
to the clarification of the problem or to the eventual modification of over- 
sanguine expectations to call the reorganizers “political medicine men'* or to 
predict that their theories will soon “be buried in the potter’s field of political 
panaceas.** This is not the place for political rhetoric; but neither is it the 
place for a new form of uncritical fundamentalism. 

THE NEED OF ADMINISTRATIVE REORGANIZATION 

To have a comprehensive view of the potentialities and shortcomings of 
administrative reorganization, it is necessary to discover how the need for it 
occurs. 

Of all the reasons that stir the average citizen to demand administrative 
simplification, none is more compelling than the number of separate adminis- 
trative units he discovers in his local, state, or federal government. At a 
Rotary Club luncheon, for example, a speaker will say, “Do you know that 
there are 135 separate departments and establishments of all kinds in 
Washington?’* “Well,** says a listener to himself, “there are only 6 depart- 
ments in my business~why should there be more in government?** 

About the same time his wife may attend a meeting of the League of 
Women Voters where a lecturer remarks that in unreorganized state govern- 
ments there have been as many as 75 separate administrative agencies and in 
some cases well over 100, What do they all do? How can anyone keep track 
of so many? It seems obvious, she concludes, that these could just as well be 
reduced to 10 or 12. If they were consolidated and placed squarely under the 
governor there might be a saving in taxes and there would almost certainly 
be an improvement in accountability to the chief executive. Do not conclude 
that this reaction on the part of Mr. and Mrs. America is entirely senseless 
and naive, because it is not. The fact is that because of depression, war, new 
needs for defense, and greater responsibilities in the foreign field, by 1949 
the federal government had become the most gigantic business on earth. In 
less than twenty years the number of its civil employees had increased from 
570,000 to 2,100,000, The number of bureaus, sections, services, and units 
had increased to where it was not 135 but 1,800. Annual expenditures had 
gone up from about $3.6 billion to over $42 billion. The national debt per 
average family had risen from about $500 to approximately $7,500. Such 
rapid growth naturally created serious problems of administration; organi- 
zational methods, effective twenty years ago, were obsolete. 

What must be realized first, of course, is that each of these separate agen- 
cies was created as the result of pressure from a particular interest group or 
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combination of pressure groups in the community. Once an agency has been 
set up, furthermore, the interest group responsible for it assumes the role of 
a watchdog, as soon becomes apparent when the reorganization movement 
gets under way. It is a good thing to consolidate other agencies, but not this 
particular one! Strip it of its independence? Put it under a political direc- 
tor? Run the chance of having it abolished later? Put it in a big department 
where it will get snarled up in red tape and a hierarchy of officials will 
stand between the pressure group and the bureau chief who does the work? 
It is at this point that the citizen interest and the group interest usually 
part company. 

Since the federal government has expanded more rapidly than state gov: 
ernments in the past fifty years, it is not surprising that its administrative 
agencies have increased in nunaber and scope. Between 1901 and 1929, Con- 
gress created no less than 471 new boards, commissions, committees, and 
departments. Many were temporary, but a large number have continued in 
existence perhaps because in government, more than in other institutions, 
units once established appear to become indestructible. During the period 
mentioned, 17 agencies were created on the average each year. During the 
first few years of the New Deal, the so-called alphabetical agencies (NRA, 
AAA, NEC, FERA, CCC, and CWA, for example) set an all-time high. 
In the eighteen months from the middle of 1933 to the end of 1934, 60 new 
administrative units were created, some by Congress and others by executive 
order in pursuance of general legislation. None of these took the depart- 
mental form, and many remain as permanent units. Yet another wave of 
new agencies appeared during World War II; although many of them were 
liquidated during the reconversion period, some remained, and there were 
even a few major additions. 

Institutional Resistance to Change 

Another factor helps to explain the stubbornness of proliferated agencies 
to the consolidation movement: when a new program is launched, it seems 
to get organized and under way faster if it is set up separately than if it is 
created as a unit of an existing department of the government. When a new 
program is separately established there are not so many clearances to be 
secured and not so much institutional red tape to be complied with. Thus 
the new agency has more freedom to drive ahead than if it were a part of a 
larger department where the attention of the top officials is necessarily 
divided among numerous and sometimes diverse programs. 

After a few years, two powerful forces operate to keep the agency separate. 
The first is the support of interest groups, already mentioned. The second is 
simply a matter of institutional lethargy, the strength of which should not 
be minimized. The reason a complete overhauling of administrative machin- 
ery is usually thought necessary is that, through lethargy and drift, a whole 
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series of problems grows up, and the only way it seems possible to touch 
any is to make a frontal attack on all. 

Because these factors have to do with morale and human nature, they put 
a somewhat different light on the revivalistic fervor of structural reorgan- 
izers. In addition, if reorganization promises to be sweeping, the pressure 
groups may say to each other, in effect, ‘'If you will allow your pet bureau 
to be consolidated we will support you in a common program.’' Of course, 
many never agree to make such concessions, and when it comes to actually 
going along, others that had promised to surrender their bureaus refuse to 
do so. And often they have sufficient influence in the legislature to prevent 
their bureau or agency from being interfered with. As a result, when admin- 
istrative consolidation finally does take place, the tally invariably indicates 
that few if any agencies have actually been abolished. They have merely 
been reshuffled and combined into different groupings. Experience indicates, 
therefore, that the principal result to be secured from reorganization is 
increased effectiveness, brought about by better coordination and planning, 
because in few cases have services actually been eliminated and economies 
realized. 

Most authorities have concluded that the dollar savings resulting from 
state reorganizations cannot be accurately measured. Apparently there are 
too many variables. 

Reorganization a Continuous Process 

A plan that permits adjustments in structure as changes occur in the work 
load is preferable to periodic and drastic reorganizations. In every enter- 
prise, some parts of the program expand, new activities appear, and old 
ones atrophy. Such changes are due to the dynamic effect of social forces, and 
it is these areas that should be given the greatest attention in any attempted 
reorganization. Since these social forces are more or less continuous, the 
internal adjustments of structure and functioning should likewise be con- 
tinuous rather than explosive. 

Within a single program, the administrator usually has adequate author- 
ity to effect such changes; as between all programs, however, no action of 
consequence can be taken, as a rule, without the authorization and action of 
the legislature. The legislature is constitutionally authorized to organize and 
empower the administrative unit in the first place. By necessary implication, 
therefore, only the legislature has the power to modify and consolidate ex- 
isting agencies. This difference constitutes a principal one between business 
and government. The business executive, for example, may reorganize his 
internal administration without securing the consent of his board of direc- 
tors, although he may advise and consult with them. The city manager has 
the same freedom. But in most American governments, including state and 
federal, the chief executive has no such power. Presidents and governors 
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have often attempted to secure such authority, but usually with little or no 
success. The legislature— wisely perhaps— guards its power in this respect as 
in others. 

The experience of the federal government illustrates the situation both at 
that level and in the states. Every President since Taft in 1911, for example, 
has attempted to secure authority to reorganize the administrative branch of 
the government. In 1921 the Bureau of the Budget was created and em- 
powered to make studies of administrative efficiency, but no immediate use 
was made of the power. In 1923 the Bureau of Efficiency, created originally 
in 1913, was expanded and for several years, until abolished by Congress, 
it made studies of organization. But it had no comprehensive authority to 
put its plans into effect. 

In 1939 Congress approved a reorganization plan worked out by a com- 
mittee of experts reporting to President Roosevelt. The committee had 
made a comprehensive study but it was considerably circumscribed in what 
it could recommend. A unit on Administrative Management was then set 
up in the Bureau of the Budget with large investigative power but little 
authority to reorganize. At the end of World War II, in 1945, Congress 
passed legislation giving President Truman a considerable degree of author- 
ity to reorganize the administrative branch of government and to reconvert 
it to a peacetime basis. The authority granted in 1945 surpassed that 
accorded in 1939, and something was accomplished in a quiet way, as when 
the Federal Loan Agency was abolished, its lending functions going to the 
Reconstruction Finance Corporation and its housing functions being joined 
with other operations in that field to create the Housing and Home 
Finance Agency. The National Military Establishment, combining the War 
and Navy Departments, was also set up at this time. 

It was felt, however, that renewed powers were needed; consequently, in 
1947, President Truman- appointed former President Hoover as chairman 
of a twelve-man Commission on Organization of the Executive Branch of 
the Governrnent. Less than two years later the commission issued a series of 
reports and the President asked Congress to grant on a permanent basis the 
power to reorganize temporarily conferred by the Reorganization Acts of 
1939 and 1945. In June of 1949 Congress passed the legislation requested, 
as a result of which the President may now submit to Congress specific 
reorganization plans which become effective at the end of sixty days unless 
vetoed by a majority of the full membership of either house. Under this 
new law. President Truman at once placed eight proposed plans before 
Congress; after the required lapse of time, six were accepted and one was 
superseded by subsequent legislation. In 1950, twenty-seven additional 
plans were submitted and all but seven were approved. 

STATE ADMINISTRATIVE REORGANIZATIONS 

Since 1916, twenty-seven states and two territories have undertaken admini- 
strative consolidations and . reorganizations of one kind or another. Some 
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o£ the preliminary studies were made by professional institutions such as 
the Institute of Public Administration in New York, the Brookings Institu- 
tion in Washington, or the Public Administration Service in Chicago. In 
other cases, officials and citizens of the state concerned made the studies and 
put through the reorganization. 

These reorganizations are usually inspired by a popular interest in econ- 
omy and efficiency, caused by the growing number of separate governmental 
units. A commission or outside agency is then generally authorized to make 
an investigation, supported by funds from the legislature. After a final report 
is rendered by the group to the legislature and the governor, legislation en- 
dorsing all or part of the plan may be put through, and the governor is 
authorized to make the changes. 

Between 1911 and 1916, stimulated by President Taft's appointment of a 
commission of experts to study economy and efficiency in the federal govern- 
ment, New York and Wisconsin were among the first of several states to take 
similar action. It was Illinois, however, that in 1917 provided a model for the 
state reorganizations that followed. The Massachusetts reorganization of 
1919 also had much influence, as did that of New York in 1927. The Virginia 
reorganization of the same year was also watched with interest, especially in 
the South. 

States in every part of the country, including Ohio and Washington in 
1921, Pennsylvania and Tennessee in 1923, California in 1927, and Minnesota 
in 1938, have reorganized their administrative machinery. Indeed, there was 
a continuous stream of state reorganizations beginning in 1917 and lasting 
twenty years. A few of these were thoroughgoing plans, but some were only 
slight improvements over the original pattern. Since 1938, partly because of 
disappointment over the results, interest has not been so great. 

Assumptions Underlying State Reorganizations 

It would be a mistake to create the impression that all state reorganiza- 
tions— or even the prevailing ideas of the experts— fall into a neat pattern. It 
is possible, however, to convey the general purposes and assumptions under- 
lying state reorganizations without going into fine detail. 

First, there was substantial agreement that the power of the governor 
should be increased by giving him a longer term of office and adding to his 
powers as administrator. Second, the short ballot reform was favored— that 
is, it was held that the number of popularly elected state officials should be 
reduced, and the governor's appointing power increased. Third, it was 
generally held that the number of separate administrative units should be 
reduced, duplications of jurisdiction eliminated, and the whole consolidated 
by principal functions into major departments and boards. It was generally 
contended by the experts— but often without success— that single-headed 
departments should replace plural-headed boards and commissions. And 
fourth, the establishment of the executive budget was generally favored. 



574 


AMERICAN GOVERNMENT IN ACTION 


This means, as will be seen in the chapter which follows, that the governor, 
rather than committees of the legislature or a special commission, draws up 
the budget and submits it to the legislature. 

The over-all purpose and intent of state reorganization was to increase the 
power, responsibility, and effectiveness of the governor as administrative 
leader. The longer term, short ballot, functional departmentation, gen- 
eral tightening up and integration, and the executive budget were all 
designed toward that end. But then age-old issues began to appear. Does 
every increase in executive authority subtract, by that amount, from the 
authority of the legislature? The answer is that the legislature and the 
executive must both be effective, each in its own department. The legis- 
lature must not attempt to administer. Instead, the executive must be 
accorded ample authority in this field, for strengthening his position will 
not disturb the balance of power between the legislature and the executive. 
On the contrary, a stronger executive will restore it by making the executive 
better able to carry his share. 

THE FEDERAL REORGANIZATIONS OF 1939 AND 1949 

When President Roosevelt came into office in 1933, he inherited from his 
predecessor a two-year grant of authority from Congress to carry out a limited 
reorganization. When this authority expired in 1936 the President appointed 
three political scientists as a Committee on Administrative Management— the 
Brownlow Committee— to make a comprehensive study and report. A year 
later the Government Printing Office published the committee's report en- 
titled Administrative Management in the Government of the United States, 
with a series of accompanying monographs. Meantime, Congress had ordered 
a study of the same problem by the Brookings Institution. When the time 
came for action, therefore, two reports were at hand. The authorities did not 
entirely agree. Neither did Congress and the President. The result was a 
compromise. The President received increased staff assistance, notably the 
six assistants who have been mentioned. In addition, an Executive Office of 
the President was created, combining such units as the Bureau of the Budget, 
and the National Resources Planning Board later abolished by Congress. In 
this arrangement, the influence of the Bureau of the Budget as an executive 
aid was augmented, partly by the creation of a new Administrative Manage- 
ment unit. 

Three new coordinating agencies, similar to departments, were set up: the 
Federal Security Agency, the Federal Works Agency, and the Federal Loan 
Agency (only the first of which has survived). Several bureaus were shifted 
from one department to another and some independent establishments 
were brought under departmental roofs. And finally, some of the govern- 
ment corporations were tied in more closely with department heads. In 
this scheme, however. Congress attached numerous restrictions to what the 
President might do in the way of reorganization. Fifteen separate agencies 
— among them the Interstate Commerce Commission, the Federal Trade 
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Commission, and the Federal Communications Commission—were listed by 
name and the President was enjoined not to touch them. Similarly, no 
change was to be made in the name or number o£ the ten administrative 
departments, although the bureaus in them could be moved or abolished. 
The proposal to have a single executive head of the Civil Service Com- 
mission, instead of the board of three, was rejected. 

Nevertheless, following closely on President Roosevelt’s historic con- 
troversy with Congress over the so-called Court-packing plan, even this 
limited power to reorganize constituted a partial victory for the 
administration. 

The Hoover Commission in 1949 did not mince words in stating its 
findings. The executive branch, it said, was split up into an unworkable 
number of agencies with divided responsibilities, the line of command from 
the President down was weak if not lacking, administrators did not have the 
tools with which to frame adequate programs and policies, men of high 
ability were scarce, many legislative and administrative controls were unduly 
rigid and detailed, budgetary processes and accounting methods were poor, 
and the general administrative services, such as purchasing and records, 
were badly organized and coordinated. The need, therefore, said the com- 
mission, was to create a more orderly grouping of functions into major 
departments and agencies, establish a clear line of control, set up strong 
staff services, develop better administrators, enforce the accountability of 
administrators through controls that would encourage rather than destroy 
initiative and enterprise, and grant the operating agencies more freedom in 
the conduct of routine business. 

The commission made a thorough study of the managerial and pro- 
cedural problems within each agency and of relationships with other agen- 
cies; the major part of its recommendations relate to such matters. With 
regard to the Executive Office of the President, for example, the only addi- 
tions recommended were an Office of Personnel (to include the Civil Service 
Commission) and a staff secretary in the White House, but many other 
suggestions related to the authority of the President, the functioning of 
cabinet committees, interdepartmental committees, and the like. Similarly 
on the subject of the State Department, most of the commission’s proposals 
were aimed at clarifying objectives, policies, and functions, the internal line 
of command, and relationships between the President, the department, and 
Congress. 

The major changes suggested for the Treasury Department were the addi- 
tion of an Accountant General with duties confined to accounting matters 
in the department itself, and the transfer to the department of the Recon- 
struction Finance Corporation, the Federal Deposit Insurance Corporation, 
and the Import- Export Bank. Concerning the National Military Establish- 
ment, recommendations chiefly related to integrating and coordinating the 
three services, and establishing better relationships between the civilian 
and military lines of command. On the subject of the Post Office Depart- 
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ment, in addition to suggestions relating to procedural matters, the com- 
mission's main recommendation was that the Postmaster General and all 
career postmasters be taken out of politics and senatorial confirmation 
abolished. 

In the Department of the Interior there was to be a regrouping of units, 
with several to be pruned off, and others added including flood control 
and river and harbor activities from the Army Corps of Engineers, in- 
vestigations of natural gas from the Federal Power Commission, certain 
construction functions from the Federal Works Agency, and the Forest 
Service from the Department of Agriculture. Recommendations for the 
Department of Agriculture related chiefly to straightening out lines of 
internal organization and the chain of command. The Department of Com- 
merce was to be divided into two main groups, a Transportation Service to 
which were to be added the United States Maritime Commission, the 
National Advisory Committee for Aeronautics, the Civil Aeronautics 
Bureau, the Interstate Commerce Commission, the Public Roads Adminis- 
tration, the Office of Defense Transportation, the Coast Guard, and the 
Bureau of Customs. The second grouping, relating to industrial and com- 
mercial services, was to include many of the units already in the department 
plus a Division of Commercial Fisheries, The agencies to be transferred to 
the Department of Labor included compensation and employment security 
units from the Federal Security Agency, the Selective Service System, and 
several smaller functions from other agencies. 

In addition to the regular depjartments, the Federal Security Agency was 
to be reorganized and made a department of cabinet rank. The new depart- 
ment would then be divided into administrative, social security, and educa- 
tional services, and Indian affairs. Next, many of the major medical 
activities of the government were to be transferred to a United Medical 
Administration with jurisdiction over government hospitals, medical re- 
search, and public health. Units remaining outside this new grouping were 
important, however, and included the Army, Navy, and Air Force medical 
services, the hospitals of the Bureau of Indian Affairs and of the Bureau 
of Prisons, and several others. Finally there was to be established an Office 
of General Services with jurisdiction over relations with certain govern- 
mental institutions in the District of Columbia, public buildings, the 
management of records, and federal supply. 

THE RESULTS OF ADMINISTRATIVE REORGANIZATION 

By the end of the Eighty-first Congress (late in 1950), 35 per cent of the 
recommendations of the Hoover Commission had been authorized either 
by special bills or through presidential reorganization plans. The following 
list summarizes all the plans submitted by the President and indicates which 
ones Congress rejected: 
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1949 

1. Creating a Welfare Department through the recon- 
stitution of the Federal Security Agency 

2. Transferring the Bureau of Employment Security, the 
U. S. Employment Service, and the Veterans Employ- 
ment Service from the Federal Security Agency to the 
Department of Labor 

3. Strengthening the organization of the Post Office De- 
partment 

4. Transferring the National Security Council and the 
National Security Resources Board to the Executive 
Office of the President 

5. Giving major operating responsibilities to the chair- 
man of the Civil Service Commission 

6. Giving major operating responsibilities to the chair- 
man of the U. S. Maritime Commission 

7. Transferring the Public Roads Administration from 
the Federal Works Agency to the Department of 
Commerce 

8. Strengthening the administration of the Department 
of Defense 


1950 

1. Reorganizing the Treasury Department 

2. Reorganizing the Justice Department 

3. Reorganizing the Interior Department 

4. Reorganizing the Agriculture Department 

5. Reorganizing the Commerce Department 

6. Reorganizing the Labor Department 

7. Reorganizing the Interstate Commerce Commission 

8. Reorganizing the Federal Trade Commission 
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Action 

Taken 

Killed 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Super- 
seded by 
subse- 
quent 
legislation 

Killed 

Approved 

Approved 

Killed 

Approved 

Approved 

Killed 

Approved 
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Plan Number and Purpose 

9. Reorganizing the Federal Power Commission 

10. Reorganizing the Securities and Exchange Commission 

11. Reorganizing the Federal Communications Commission 

12. Reorganizing the National Labor Relations Board 

13. Reorganizing the Civil Aeronautics Board 

14. Vesting labor standards enforcement in the Depart- 
ment of Labor 

15. Shifting Public Works in Alaska and the Virgin 
Islands to the Department of the Interior 

16. Transferring assistance to school districts and certain 
water pollution control functions from the General 
Services Administration to the Office of Education and 
the Public Health Service, both in the Federal Security 
Agency 

17. Shifting Public Works Planning from the General 
Services Administration to the Housing and Home 
Finance Agency 

18. Centering building management in General Services 
Administration 

19. Shifting Bureau of Employment Compensation and the 
Employees* Compensation Appeals Board from the 
Federal Security Agency to the Department of Labor 

20. Shifting record-keeping functions to the General Serv- 
ices Administration 

21. Abolishing the U. S. Maritime Commission and creat- 
ing a Federal Maritime Board and a Maritime Admin- 
istration, both in the Department of Commerce 

22. Transferring the Federal National Mortgage Associa- 
tion from the Reconstruction Finance Corporation to 
the Housing and Home Finance Agency 

23. Transferring Prefabricated Housing Activities from 
the Reconstruction Finance Corporation to the Hous- 
ing and Home Finance Agency 


Action 

Taken 

Approved 

Approved 

Killed 

Killed 

Approved 

Approved 

Approved 


Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 

Approved 
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Plan Number and Purpose Action 

Taken 

24. Transferring the Reconstruction Finance Corporation 

to the Commerce Department (the Hoover Commis- 
sion recommended transfer of the RFC to the Treasury 
Department) Killed 

25. Reorganizing the National Security Resources Board Approved 

26. Reorganizing the Treasury Department Approved 

27. Creating a Department of Health, Education, and 

Security Killed 


The majority of these acts described as reorganization tneasures were 
aimed at clearing up internal confusion as to authority and lines of com- 
mand in the agencies affected. In most cases the functions of all officers and 
employees were shifted to the head of the agency, with occasional exceptions, 
and he was then authorized to delegate these same functions as he saw fit. 

In addition to these reorganization plans, nine other measures enacted in 
1949 and 1950 helped further to implement the recommendations of the 
Hoover Commission. These were, first of all, the Reorganization Act of 
1949 itself. Others related to the compensation of federal employees (with 
a separate act covering those at the top level), the establishment of the 
General Services Administration, the improvement of the Post Office Depart- 
ment, the reorganization of the State Department, the appointment of a 
deputy for the Secretary of Defense, unification of the Armed Services, and 
the establishment of the National Science -Foundation. 

Whether state and federal reorganizations are adjudged a success or a fail- 
ure depends on how much was expected of them at the outset. In many 
states, governors still have far less dian a unified authority. Moreover, the 
average number of separate agencies is still nowhere near the mark of from 
twenty to twenty-five as some had hoped, and boards and commissions are 
still numerous. With a few prominent exceptions, little progress has been 
made toward short ballot reform, and governors are still far from being 
general managers in the business sense of the term. Much the same char- 
acterization applies to the federal government. Here the short ballot, of 
course, is no problem and never was. The President's managerial powers 
and facilities have been increased, but for other reasons mentioned earlier 
his administrative effectiveness is considerably circumscribed in practice. 
Many agencies have been reshuffled and combined, but the total is still high. 
The mushrooming of war agencies and its aftermath have made the problem 
infinitely more complex than it ever was before. 

The most clear-cut gain has been in the field of budgeting. Newer func- 
tions, such as public welfare and social security, have been grouped together 
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at the federal level and in several of the states, notably Indiana and New 
York. At both levels there has been a needed expansion of facilitating staff 
services, such as planning, personnel, finance, legal, and public relations. 
And finally, reorganizations have strengthened the operating programs at 
the bureau and staff levels more than at any other point. These are not 
insignificant gains. 

Lessons Learned from Reorganizations 

Thirty years of attempts to reorganize our state and federal governments 
may have deepened our appreciation of the problem. We now understand, 
for example, the role of pressure groups in the politics of reorganization, 
and our horizons have been widened. Congress has made it clear that the 
American people do not want administrative efficiency merely for the sake 
of efficiency. We want to be convinced that administrative reorganization 
is essential and directly related to social effectiveness. 

A number of larger considerations suggest themselves with regard to the 
requirements of governmental reorganization. First of all, administrative 
reorganization— to be effective— must be viewed in a larger context. The 
experts must raise their sights. In one of the best books on state reorganiza- 
tion — American Governor — Lipson has remarked that “the 
major premise of the whole movement was: strengthen the governor, put 
your trust in the governor. It is not unfair to say that some have betrayed 
the trust. Where reorganization and legislative leadership have failed, it 
has been largely due to the governor’s incompetence. . . . Results have shown 
that tinkering with the machinery is not enough. . . . The ultimate solution 
lies beyond the scope of mere institutional reforms.” 

Another lesson that has been learned is that only the legislature has the 
authority to reorganize administration. The obvious place to begin the pro- 
grams, therefore, is with the legislature. Legislatures have always jealously 
guarded this power, and the executive cannot expect to “steal” it. 

Reorganization should not be undertaken unless the malfunctionings of 
the existing system provide good grounds for doing so. This sounds like a 
simple rule, but it is surprising how often it has been breached. To let well 
enough alone if things are going well is sometimes a difficult lesson for even 
the experts to learn. For example, if an agency is functioning efficiently it 
should be disturbed for only a very good reason. Related duties may be 
added, but it is usually a mistake to combine the agency with other units 
simply because of purely theoretical considerations and a desire for logical 
symmetry. If, however, the authority of the agency is incomplete and 
divided, if vast amounts of energy are wasted on jurisdictional disputes 
instead of being used to get the work done, then there is an obvious case for 
structural change. 

No sharp line divides policy and administration. Administration is as 
much a part of government as the legislature. No attempt, therefore, should 
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be made to shut administration off in a watertight compartment by itself. 
Politics and pressure groups operate throughout government. Law, too, is 
a common element. Public administration, therefore, must guard against a 
parochial tendency. Xhe first step in bringing about administrative im- 
provement is to win the confidence of the legislature and to recognize the 
central position it holds as the voice of the people. 

Emphasis must be on the success of operating programs and the influence 
of their executives, while top management is stressed only as it facilitates 
the work done at the top level. If more coordination can be secured there, 
the work load will be eased where the chief executive is already over- 
burdened. Indeed, much program effectiveness is lost at the point of overlap; 
and coordination, rather than structural reorganization, is often the key to 
improved over-all effectiveness. 

Functional organization is necessary because it brings together all the ele- 
ments of a program needed for success. This is the rational, the social justifi- 
cation for consolidation. However, the approach must be pragmatic and 
based on actual experience— not deduced from abstract, a priori reasoning. 

Decisions as to the degree of power to be accorded the chief executive 
should be arrived at on pragmatic grounds. Among the more important 
questions are these: How much can he do? How much does he need to do? 
What would be the effect of his power on the balance of power in the gov- 
ernment, and its effect on popular control? 

Staff assistance, needed in the planning and facilitating of programs, 
should be adequately emphasized. But staff officials must not be given undue 
influence. Only the operating executives, with clear-cut authority, can secure 
social results. There has been great improvement in the fields of personnel 
and budgeting, and these gains should be extended. 

And finally, many problems of administrative reorganization could be 
solved— or at least greatly lessened— if more attention were given to adminis- 
trative decentralization. This is not an exhaustive list of the factors that 
should guide future attempts to reorganize the machinery of administration. 
It is an attempt merely to emphasize the broad view that must be maintained. 

Today we are so close to our governmental institutions that it is often 
difficult to see past events in their proper historical perspective and to recog- 
nize the improvements that have been made in important areas over a 
surprisingly short period of time. Municipal administration, for example, 
has changed so much for the better that it is scarcely recognizable compared 
with what it was fifty years ago. The executive efficiency— so eagerly sought 
by state and federal governments— has grown much more rapidly at the 
municipal level. Nevertheless the records of efficiency of our state and federal 
bureaus and departments compare favorably, on the average, with those of 
other countries, including Great Britain and Canada. 

We are infinitely richer in trained administrative leadership today than at 
any time in our history, and the pace tends to accelerate because for the 
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first time in our history we now comprehend the central role that govern- 
ment plays in our individual as well as our collective fortunes. Great strides, 
for example, have been made in budgetary planning and control. It would 
seem, therefore, that the issues of institutional relationship at the top were 
capable of progressive solution. 

Administrative problems are not the easiest to explain in a popular way to 
the citizen. The steps needed in a reorganization must be reduced to prin- 
ciples easily understood. An example of this is found in a report of the New 
York Reconstruction Commission of 1919: “Democracy,” says the commis- 
sion, “does not merely mean periodical elections. It means a government 
held accountable to the people between elections. In order that the people 
may hold their government to account, they must have a government that 
they can understand.” 


QUESTIONS 

1. Summarize the principal recommendations of the Commission on 
Organization of the Executive Branch of the Government. 

2. What have been the four landmarks in the reorganization of federal 
administration, beginning with the Taft Commission of 1911? 

3. Trace the history of state administrative reorganization. 

4. What have been the main administrative reforms in municipal gov- 
ernment since the turn of the century? 

5. Are there any material doctrinal differences in the Brownlow report 
on federal reorganization of 1939 (The President's Committee on Adminis- 
trative Management) and the Hoover report of 1949? 

6. What symptoms appear when administrative reorganization is needed? 

7. Evaluate the results of federal and state reorganization in terms of 
three indices: economy, efficiency, and popular control. 

8. What have been the principal assumptions underlying state adminis- 
trative reorganization? 

9. In The Annals of the American Academy of Political and Social 
Science for September, 1938, is an article entitled, “Appraisal of Council- 
Manager Cities.” Read this article carefully and then apply its conclusions 
to the city-manager communities in your vicinity. 

10. Do you see any analogies between executive reorganization and the 
reorganization of Congress discussed in an earlier chapter? 
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CHAPTER 32 


THE BUDGET— INSTRUMENT OF PLANNING 
AND CONTROL 


Finance is a central element in administration. The administrator's statutory 
authority tells him what he must do; his appropriation gives him the where- 
withal to do it. His budgetary allotment makes it possible for him to employ 
his personnel, purchase his supplies, set up his central and field offices, and 
finance the work of his organization at all stages. Being forced to operate 
on an annual budget, he must plan each step in the year's program as 
accurately as possible. This requirement is of special value to the adminis- 
trator because the more carefully he plans, the more skillfully he is likely to 
administer. 

The budget also serves another central purpose. In addition to being the 
means by which the administrator establishes and carries on his program, it 
is also a principal method by which he controls the flow of operations. He 
must keep accounts, stay within his quarterly allotment of funds, measure 
the stage of completion by the amount that has been spent to that point, 
gauge the efficiency of various operations by the sums allocated for separate 
purposes, and be sure at all times that he is not spending his appropriation 
too fast, because when his money is gone he cannot secure additional funds 
without a special authorization from the legislature that supplied his 
original appropriation. 

The second large purpose of budgeting, therefore, is to serve as a control 
instrument in the hands of the administrator and as a means of securing 
economy for and accountability to the taxpayer. 

THE BROAD ASPECTS OF FISCAL MANAGEMENT 

Financial administration has wide implications over and above the opera- 
tion and control of public programs—implications that run to the founda- 
tions of representative government. The power of the purse is the power to 
control the government. Parliament,* for example, successfully used this 
weapon during the seventeenth century when it forced the king to appeal 
to it for the funds needed. The king could not secure money unassisted; 
Parliament could, through taxation. As a consequence, the king became a 
figurehead, the right of the people's elected representatives to rule - was 
recognized, and legislative supremacy was established. 

The tradition of controlling through the public purse was inherited by 
American legislative assemblies. Chief executives and the administrators who 
serve under them can get funds for their programs only by going to the legis- 
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lature. After a hearing is held, the legislature passes an appropriation act 
specifically setting forth the purpose for which particular public funds are to 
be spent. They may or may not be in the amount requested. So long as this 
power of the legislature is secure, it will go a long way to help keep the 
balance of power in government in the legislative assembly, where it belongs. 

The budget is the work plan of the government administrator. A con- 
solidated budget is a picture of everything that the government plans to do. 
It specifies the functions of government, its organization, the number of em- 
ployees engaged in each program, and the manner in which the various sums 
are going to be spent. If a budget is skillfully prepared and interpreted, it 
constitutes a composite picture of government in all its manifestations, from 
the care of an abandoned child to the construction of Hoover Dam. 

Social purposes and objectives are controlled by the budget, because not 
even the most essential public programs can be commenced without funds. 
Viewed in this light, budgets and finance assume a human signification that 
their association with mathematical symbols does not suggest. If law is 
thought of as the circulatory system of the human body, finance might be 
called the fuel that supplies its energy. 

There are three principal aspects of public finance: taxes and other forms 
of revenue; public expenditures; and the problem of financial administra- 
tion. The first two are discussed in Chapters 35 and 36--what government 
does, how much it costs, where the money comes from, what it is spent on, 
and the effect of fiscal policy on the political economy and on the citizen. 
The treatment of financial administration has been placed in this chapter 
because it is central to the whole functioning of administration in govern- 
ment. 

The Central Place of Budgeting and Financial 
Administration in Government 

The two main aspects of financial administration— the making of the 
budget and the execution of the budget— are an interesting analogy to the 
making of the law and the execution of the law. There are three types of 
budgetary plans in use among American governments: 

The legislative budget is a procedure under which the various committees 
of the legislature decide on appropriations in their respective fields; the total 
is called the consolidated budget. This older, traditional method of supply- 
ing funds is now in disfavor and hardly deserves to be called budgeting in 
the modern governmental or business sense. A variation of the legislative 
budget, however, has recently been tried in Congress pursuant to a clause 
in the Legislative Reorganization Act of 1946. It involves the creation of a 
joint committee of the two houses to consider the President’s budget as a 
whole, make recommendations, and then report back to the House and the 
Senate. So far this procedure has not proved very workable and the matter 
is under further study. 
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The commission budget found in some of the state and local governments 
makes use of a board or commission, sometimes composed of administrative 
officers and sometimes including legislative officers as well. It is this group 
that determines what the budget shall be. 

The executive budget, the newest and most widely used method today, 
will receive the major emphasis in this chapter. The executive budget is 
found in the federal government and in many of the states and cities. The 
tendency is toward this type of budgeting and away from the legislative and 
commission plans. 

Three principal aspects are involved in both the formulation and the 
execution of budgets of the modern executive type. In the formulation of 
the budget there are the departmental phase, the chief executive or budget 
bureau phase, and the legislative phase. The execution of the budget in- 
volves administrative control in the department, administrative control 
from a central agency such as a budget bureau, and finally audit control by 
a special officer reporting to the legislature and considered its servant. This 
rule applies in government and in business corporations and institutions 
generally. 

This analysis shows the central position of the budget in financial admin- 
istration. The budget is jointly formulated by the executive and legislative 
branches of the government, which share the responsibility for seeing that it 
is executed efficiently and in accord with the authorization. This dual respon- 
sibility illustrates the importance of the relationship between the legislative 
and executive branches, which contributes as much as any other factor to 
efficiency, smooth operation, and public control. 

THE DEVELOPMENT OF GOVERNMENTAL 
BUDGETARY METHODS 

In the past fifty years, financial management has become one of the most 
progressive aspects of public administration. The financial methods in Amer- 
ican government had changed but little during the preceding century, and 
today would be totally unsatisfactory. Their relative adequacy during the 
nineteenth century is due to a number of factors, including the limited 
extent of governmental operations judged by modern standards. 

Under the old method, the legislature was divided into a number of major 
appropriations committees, each dealing with a particular subject or group 
of subjects. In the federal government, for example, one dealt with War 
Department expenditures, another with Navy authorizations, another with 
river and harbor improvements, and so on. The department or agency in 
need of funds, after calculating its requirements for the ensuing year, would 
then appear before its Congressional committee. If the committee approved 
the request, that sum was simply added to the amounts recommended for 
other agencies and reported out. 

When each separate appropriations committee had completed its hear- 
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ings, the totals were computed and the resulting figure constituted the 
appropriation that the legislature was to consider. If an agency failed to get 
all it wanted from its committee, it merely continued the pressure while the 
appropriation bill was on the floor of the chamber— with the active support 
of friends and allies in its interest group— and often won its case there. 

The defects of such a system are obvious. Each agency naturally wanted to 
get as much as possible from the legislature and hence usually padded its 
needs to secure a safe margin. How much the total cost of running the gov- 
ernment would be, or whether prospective revenues from all sources would 
be enough to cover the need, could not be ascertained in advance. The 
system put a premium on pressure and made it difficult to discover the real 
needs of the agencies. In addition, some appropriations committees were 
notoriously tough and others were much loo generous. The staffs and facili- 
ties of the separate committees were too small to permit independent 
investigation of agency claims. The resulting loose methods meant that some 
agencies got more than they needed, while others received too little. Those 
who got too much felt they had to spend it all because any balance reverted 
to the general treasury, and the following year their requests might be 
reduced by that amount. 

The looseness and the complexity of the system were an invitation to 
increase items, sometimes by considerable amounts, once the appropriation 
bill got to the floor of the assembly. Furthermore, the fact that the requests 
of each agency for funds were considered by its own committee— instead of 
by a single committee— led to logrolling among the interests seeking money. 
Support my post-office building, said one group, and I will support your 
river and harbor bill. The end r/ssult was that no one knew exactly what the 
cost of government might be in the ensuing year, or whether revenues were 
adequate. And neither the legislature nor the chief executive was in a posi- 
tion to make campaign promises concerning the cost of government with 
the assurance of being able to carry them out. Of course some of these abuses, 
such as logrolling, could not be entirely eliminated by any revised system 
of budgeting. It is obvious, however, that what was needed was a more 
adequate preliminary investigation of departmental claims, together with a 
unified responsibility for the total expenditure submitted to the final vote of 
the legislature. The executive budget comes nearest to meeting both tests. 

The cities were the first to adopt a more modern system of financial admin- 
istration, but the states followed soon after. The federal government was a 
generation late, adopting a modern system only in 1921. The cities realized 
that if they could not control finances they could not hope to put an end to 
graft. Interest in improved financial measures, therefore, accompanied the 
municipal reform movement that started in the 1880's and became a real 
force by the turn of the century. Prominently associated with it were polit- 
ical scientists Frank J. Goodnow, Albert Shaw, Charles A. Beard, Freder- 
ick A. Cleveland, and W, F. Willoughby. 
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Among the states, the credit for early budgetary reform belongs to Wis- 
consin and California, acting in 1911. Both at that time were headed by 
progressive governors. Some impetus, however, as noted above, came from 
the example of the Commission on Efficiency and Economy appointed by 
President Taft in 1911. Other states followed the lead of California and 
Wisconsin, and by 1926 all of them had adopted a formal budget system 
of one kind or another, with the executive type predominating. It was a 
remarkable and highly creditable performance over a fifteen-year period. 

The Federal Budget Act of 1921 

The first substantial achievement of President Taft’s 1911 Commission on 
Efficiency and Economy was the Budget and Accounting Act of 1921. This 
law gave the President clear-cut authority to study and recommend a finan- 
cial program for the national government as part of his annual budget 
message. The Bureau of the Budget headed by a director and the Genaral 
Accounting Office headed by the Comptroller General were brought into 
existence. The first is watchdog for the President; the second is watchdog for 
Congress. 

The Bureau of the Budget is primarily responsible for formulating the 
financial programs of the federal government, and secondarily for seeing that 
they are carried out in accordance with the President’s policy. The Comp- 
troller General, who is concerned exclusively with expenditures, must certify 
that the funds requisitioned by administrative agencies were actually pro- 
vided by Congress, and makes an annual audit report, containing criticisms 
and suggestions, to Congress and the President. 

Since the Reorganization Act of 1939, the Bureau of the Budget— as men- 
tioned earlier— has been a part of the Executive Office of the President. The 
bureau’s functions have expanded until, in addition to budget matters, it is 
now responsible for the central statistical services of the government, the 
reconciliation of legislative programs proposed in the administrative depart- 
ments, and for organization questions referred to its administrative manage- 
ment unit. 


PREPARATION OF THE BUDGET 

Budget planning begins in the operating departments. No central agency— 
whether called a bureau of the budget or a department of finance— can turn 
out a workmanlike job of budgeting unless responsibility rests on the operat- 
ing bureaus in the first place. In the federal government the Bureau of the 
Budget determines how financial estimates shall be presented and what in- 
formation they shall include. It also provides standardized forms for the use 
of the operating agencies in planning their own needs. 

Financial management includes a hierarchy of budgetary officials, each 
reporting to the head of the agency to which he is attached. Every major 
department and independent establishment has a man in charge of finance. 
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who may be called assistant to the Secretary, budget director, or administra- 
tive assistant. Often he has a good deal of authority and influence in the 
departmental setup. He is concerned not only with budgets but also with 
organization and efficiency, and sometimes even with personnel manage- 
ment. An outstanding example of this combination of functions in the 
federal government occurs in the Department of Agriculture. 

Budget Procedure in the Operating Bureau 

The hierarchy of finance officials in a department frequently extends to 
the bureau level. In that case, the bureau chief will have an assistant who 
deals with budgetary matters. If the work load is heavy, he in turn will have 
accountants, statisticians, and others to help him. Budgetary planning begins, 
therefore, in the operations of the bureau. 

In the larger governmental units, budget preparation has become a full- 
time concern. No sooner is one budget out of the way— with the hearings 
before the Bureau of the Budget and Congress over and the appropriation 
act passed— than work begins on the following year’s estimates. It is a big 
job. If put off until the last minute it will not satisfy either the Bureau of 
the Budget or Congress. Budget preparation involves careful, detailed 
planning and hence constitutes not only an appropriation device but also 
an essential tool of the operating official. 

The preparation of the budget starts in the operating bureau when the 
bureau chief asks his division heads to submit to him or to his budget officer 
by a certain date detailed estimates of their needs. It is then the responsibil- 
ity of the division heads to set forth what new positions and other items of 
expenditure they will require. In most agencies the personnel costs will be 
higher than any other administrative expenditures, such as those for rents, 
travel, printing, or supplies. 

Each item must be entered in separate sections on the forms provided by 
the Bureau of the Budget. Administrative expenses must be differentiated 
from operating expenses such as subsidy payments to farmers, or social 
security payments to the states. When all the estimates have been determined 
by the operating officials in the bureau, they must then be reviewed by its 
budget officer. At this point the operating official may explain and justify 
his requests for additional funds. When all the division heads have been 
heard, the matter is laid before the bureau chief, who then decides what 
items to allow and what to disallow. His is the initial authority to determine 
what the plan shall be— whether the expenditure is necessary, whether it 
fits into his over-all plans, and whether he can support a request for addi- 
tional funds. 

Departmental Action 

The next step is the combination of the several bureau estimates into a 
departmental total. Here the procedure is substantially similar to that which 
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takes place in the bureaus of the department. The bureau chief— who acted 
as judge in hearing his assistants — now acts as attorney for his own case and 
theirs. He must justify his requests to the departmental budget officer and 
the head of the department. 

The second decision in the total process is made when the department 
head decides what items to allow and what to reject in the requests of the 
bureaus that come under his jurisdiction. He applies a series of tests similar 
to those the bureau chief has already used, but at the next higher level. One 
of these is his knowledge of the financial policy of the chief executive— the 
President or the governor— whether it is an economy regime, or one that is 
willing to expand services where expansion is needed. At the federal level 
there is also the question of how the Bureau of the Budget and the appro- 
priations committees of Congress are likely to react to requests for more 
money. All of these men have professional reputations at stake. They want 
to guess right. They want to plan their programs in such a way as to inspire 
confidence and even praise. Professional considerations such as these are an 
important factor in successful budgetary programs. 

APPROVAL BY THE BUREAU OF THE BUDGET 

The day finally comes when the department is to appear before officials of 
the Bureau of the Budget. There is an overtone of quiet excitement every- 
where. All the plans and ambitions of the bureau staffs for the coming year 
are involved. The department head has been thoroughly coached by his 
budget officer and yet he cannot help feeling a slight nervousness. The 
budget officer knows so much more about it than he does— if only the budget 
officer could make all the statements and answer all the questionsl But of 
course that would not do. Policy questions will come up for which the 
department head alone is responsible. However, if there are too many 
detailed questions, he tells himself, he will see that his budget officer 
answers them. 

For his part, despite the fact that he started work on the budget a year ago, 
the budget officer has been working incessantly over the inevitable last- 
minute charts and statistics and the many clearances with the budget men 
in the operating bureaus and the Bureau of the Budget itself so that every- 
thing will be in proper form. 

Sometimes the hearing before officials of the Bureau of the Budget will last 
the better part of a day; sometimes as much as two or three days. It depends 
on how complicated the departmental budget is, how well prepared it is, and 
how much the estimates committee of the Bureau of the Budget knows in 
advance about the department in question and its needs. The hearings tend 
to become shorter because the staflE of the Bureau of the Budget— like the 
finance officers of the department— has learned to do more work in advance. 
The budget hearings for the entire federal government are packed into a 
three- or four-month period. During the rest of the year, officials of the 
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Bureau of the Budget make firsthand investigations in close cooperation 
with the executive heads of the departments and bureaus and with the 
active cooperation of the departmental budget officers. 

Some of the primary principles of a budget hearing follow. First, well 
in advance of the budget hearing, the most reliable information pos- 
sible must be secured by officials of the Bureau of the Budget through 
personal study in the central office and in the field establishments of each 
department. 

Second, the most telling case possible must be made out by each depart- 
ment, with its data reduced to graphs and tables where the picture can be 
seen at a glance. Especially where vital information as to costs and expendi- 
tures is presented, everything that can be so treated should be translated into 
unit costs according to cost accounting methods. 

Third, the budget hearing should be confined to general statements as to 
program objectives, the ability of the organization to absorb proposed expan- 
sions, and a limited number of questions to which the staff of the Bureau of 
the Budget has been unable to find the answers in advance. 

In other words, if the preliminary work is well done, and the data are 
presented in graphic form, there is no reason why the budget hearing should 
extend over a protracted period. 

Organization of Estimates Hearings 

Each estimates committee in the Bureau of the Budget in the federal gov- 
ernment consists of from four to six hearing officers, one of whom acts as 
chairman. He must have a knowledge of finance, government procedures, 
and administrative organization and management. Usually he is primarily 
concerned with the efficiency of organization, personnel, and procedures in 
the agencies coming under his jurisdiction. His staff is made up of experts in 
various fields who supplement his knowledge and experience. One of these 
is invariably a finance man familiar with costs, accounting methods, statistics, 
and the like. Two or three will be juniors who do much of the actual investi- 
gating both in the field and at headquarters. 

In the federal Bureau of the Budget there are a half dozen of these 
estimates committees. Each has a group of departments and independent 
establishments for which it is responsible. For example, all of the military 
establishments fall conveniently into one category, the regulatory commis- 
sions make another, the Labor Department and the Federal Security Agency 
are naturally combined, and so on. 

Before the hearing is over, the departmental officers usually know fairly 
well what items the estimates committee is going to challenge and what are 
considered satisfactory. Sometimes the committee will even suggest the addi- 
tion of certain sums, particularly for administrative officials, if in its judg- 
ment these would increase the efficiency of the program. Hearing committees 
try to be sympathetic and constructive. Indeed, contrary to the general 
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assumption, the hearing is more like a case before an equity court than a 

cockfight. 

The hearing committees of the Bureau of the Budget, however, do not 
have final authority. Above them a review committee consisting of the 
senior officers of the Bureau of the Budget decides alL controversial questions 
before the estimates, as revised by the hearing committees, are finally sub- 
mitted to the director of the Bureau of the Budget. When the various 
departmental estimates finally reach the director, he tries to keep in mind 
the policies of the President— with which he is familiar because of having 
talked with the President in advance regarding governmental emphases. In 
his final decisions, therefore, on what to allow and what to reject the 
director is governed by the President's over-all objectives, preferences, and 
policies. 

When all hearings in the administrative branch are finally over, the con- 
solidated budget for the entire federiil government is put together and sub- 
mitted to the President for his scrutiny and approval. The document is then 
printed in a volume entitled The Budget of the United States Government 
for the Fiscal Year Ending June 30, 19—, a large volume about the size of a 
metropolitan telephone directory, containing many hundreds of pages of fine 
print on thin paper. The President submits it early in January with his 
budget message to Congress, and in this manner the budget is made public. 
The appropriations committees of the House and Senate now learn what 
the chief executive has recommended for their consideration, and at the 
same time each department and independent establishment learns how well 
or how badly it has fared at the hands of the Bureau of the Budget. 

But the work of the departments is not over. The next hurdle is the hear- 
ing before the appropriations subcommittees of the House. 

THE LEGISLATIVE STAGE 

Two or three months usually elapse between the action of the Bureau of the 
Budget and the time that officers of the departments are heard by a subcom- 
mittee of the House Appropriations Committee. These Congressional hear- 
ings are usually scheduled during the winter months, commencing soon after 
the convening of Congress in January. The procedure at this stage resembles 
that in the Bureau of the Budget. Subcommittees, consisting of from eight to 
twelve members of the House Appropriations Committee, act on estimates 
submitted by particular groups of agencies. The categories are similar to 
those set up by the Bureau of the Budget. 

The chairman of each subcommittee is assisted by the clerk of the appro- 
priations committee or one of his subordinates, on whom great reliance is 
placed. Of all the employees of the legislature, few exceed in ability the 
clerks of the appropriations committees. These men must be familiar with 
the government from every angle. They must know intimately the agencies 
and their executive personnel. They must have a grasp of organization 
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methods and management principles. And they must know the soft spots 
in the estimates coming before the committees. Like the officials of the 
Bureau of the Budget, these clerks acquire much of their knowledge through 
trips to the field and by firsthand investigations in Washington. 

Sometimes members of the appropriations committees will accompany the 
clerk, and in the course of such visits all manner of situations are investi- 
gated. Does the immigration station at Ellis Island need the extensive repairs 
claimed, and should the ferry be replaced? Are more immigration inspectors 
needed at El Paso, Texas, because of the heavy flow of traffic across the 
bridge and the increase in illegal entries? Does the Bureau of Reclamation 
need a fleet of new trucks? Does the Social Security Administration really 
need a new building? Members of the subcommittee, accompanied by the 
clerk, will attempt to find out. 

Some members of the appropriations committees, harder working than 
others, make it their business periodically to look into the agencies coming 
under their jurisdiction, and to talk with their chief officials. Alert com- 
mittee members want to be sure that manpower is not being wasted, that 
the public is getting its money’s worth, that laborsaving machinery and 
new automobiles are actually needed as claimed. They come to be experts 
on the executive programs. Such conscientious members of Congress, 
public servants in the highest tradition, do a lot of work their constitu- 
ents rarely hear about. Fortunately their number has increased in recent 
years. 

Arguing the Case before Congress 

The budget hearing before the appropriations subcommittee of the House 
of Representatives is as thorough as that in the Bureau of the Budget. The 
procedure is substantially the same. It includes an opening statement by 
the department head, questions by the members of the subcommittee con- 
cerning objectives and policies, and then a detailed consideration of all 
subdivisions of the estimates. The smallest items may be the subject of 
inquiry. Congress is particularly sensitive to requests for new automobiles, 
to the need for new positions, especially in the higher salary brackets, and 
to figures on the cost of feeding and lodging persons in public institutions 
such as hospitals. 

The demeanor of the members of the subcommittee is formal and courte- 
ous. Their questions are usually intelligent and to the point. When the 
agency being questioned deserves credit for its record, the subcommittee is 
unstinting in its praise. But woe to the department head who tries to evade 
embarrassing issues, whose testimony is not open and straightforward, or 
whose witnesses are disrespectful. Such an ofiEender will have little doubt, 
on leaving the hearing, that the estimate allowed by the Bureau of the 
Budget will be pared by the committee. 

A witness makes a fatal mistake who suggests that the Bureau of the 
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Budget has already considered and allowed some item. Comes the booming 
reply, ‘‘Sir, the Constitution of the United States gives the power of appro- 
priating money to the Congress. The Bureau of the Budget has no such 
authority. Just forget that you ever appeared before that agency."' Yes, Con- 
gress is jealous of its financial powers. It is also jealous of the executive. The 
Bureau of the Budget, in the eyes of Congress, is part of the executive estab- 
lishment. Congress insists, therefore, on hearing de novo each agency that 
appears before it for funds. 

This is a necessary double check. Congress makes the policy. Congress sets 
the limits to what the executive agencies may do. Congress holds the purse 
strings. Congress knows its business when agencies appear, seeking funds. 
The Bureau of the Budget naturally tries to do a job that Congress will not 
change but, try as it will, never fully succeeds. Congress has its own ideas 
on this subject and is prepared to enforce compliance with them. 

The power to initiate money bills which the Constitution gives the House 
of Representatives is its only distinctive power similar to the powers of 
the Senate to approve appointments and concur in the making of treaties. 
But the Senate Appropriations Committee must also be satisfied before the 
departments can get their money. This means a second Congressional hear- 
ing for the department head, usually coming a month or so after the hearing 
in the House. The Senate hearing is not as detailed or as skilled as that in 
the lower house, which prizes its distinctive power and shows by its assiduity 
that it means to make the most of that power. 

At last, however, all the hearings are over and the final pruning in com- 
mittee has taken place. The hearings will be printed, and the appropriations 
bills are also printed and reported out of committee. It should be noted that 
appropriations bills are separate for each agency or department, rather than 
consolidated into a single estimate for the entire government, as is the 
practice in Great Britain. 

The bills now appear on the floor of the chamber for consideration and 
debate. Amendments may be made. Congress at this stage may still decrease 
or increase the amounts recommended by the appropriations committees, 
and to reconcile differences a conference committee representing both 
chambers may be called. After final approval by both houses, the appro- 
priation bill is sent to the White House, where the President may, if he 
wishes, exercise his veto power, as in the case of ordinary legislation. But 
a veto is rarely used because of its disrupting effect. Unlike the chief execu- 
tive in some state and city governments, as has been noted, the President 
does not have the power to veto separate items. 

An attempt has been made in recent years to replace this system of piece- 
meal appropriations with the so-called legislative budget provided for in 
the Legislative Reorganization Act of 1946. According to the new pro- 
cedure, most of the major appropriations are integrated in an omnibus bill 
—in 1950 amounting to $29 billion— which is then considered and enacted 
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as a whole. As previously stated, however, this procedure has not worked 
out very well in practice and improvements are being studied. 

STATE AND LOCAL BUDGETARY SYSTEMS 

Although the illustrations used here have been drawn chiefly from the opera- 
tions of the federal government, the general outline applies equally to execu- 
tive budget systems in both state and local governments. An interesting 
variation in the procedure of some states, however, may be noted. Thus 
instead of the governor's transmitting to the legislature only the estimates 
approved by the budget bureau, some states provide that both the original 
departmental estimates and the revised estimates shall be submitted for 
consideration. This permits the appropriations committee of the legislature 
to see what disagreement exists and— after going into the merits of the case 
anew— to make its own decision. This is quite different from the rule in the 
federal government, where tradition forbids a departmental officer from 
mentioning to the appropriations committee any cuts or disagreements 
between himself and the Bureau of the Budget. 

How the legislature acts on the governor's budget estimates depends 
largely on how friendly the two branches are. If party harmony is strong, 
the changes are likely to be few. But if the governor belongs to one party and 
the legislature is controlled by another— as has happened several times in 
New York and other states— almost anything can happen. Generally speak- 
ing, however, like Congress, the state legislatures do a conscientious job of 
budget consideration. Legislatures prize the power and are eager to make 
their financial work a success. 

In municipal government the executive budget is found in most of the 
large cities, where the strong-mayor plan predominates. City managers are 
also authorized to prepare estimates. And something akin to the executive 
budget is found in commission-plan cities. Some municipalities, such as 
Los Angeles, have created separate budget bureaus, and here the procedure 
is much like that in the federal government. As a matter of fact, as noted 
above, budgeting is an area in which the cities have always pioneered. 

THE EXECUTION OF THE BUDGET 

Even after the bureau chief has breathed a sigh of relief when the last hear- 
ing is over and his request has not been cut too badly, he finds that the 
matter does not end there. He encounters many subsequent procedures 
which check, authorize, and audit his expenditures. He cannot simply go 
to a pay window, draw a check, and deposit it in a bank. On the contrary, 
his agency merely receives an account number in the Treasury Department 
where— if his requisitions are made out in the proper form and have the 
necessary endorsements— checks will be drawn by the Treasury officials on 
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the credit of the United States. Operating officials have no funds under 
their own direct control. 

Nor does the Bureau of the Budget step out of the picture. It requires 
that the bureau chief divide his appropriation into four quarterly amounts 
and that he not overdraw any quarter's allotment without its permission. 
The Bureau of the Budget also insists on setting aside a reserve fund from 
each departmental appropriation in case unforeseen contingencies arise. 
These departmental cuts are distributed among the several bureaus, giving 
each a percentage less than Congress authorized. If the bureaus can live on 
these reduced amounts, so much the better— the Bureau of the Budget can 
claim credit for securing economies, and in many cases it has actually done 
so. Thus the Bureau of the Budget stands at the side of the operating 
official even after he gets the use of his money. 

The Budget as an Operating Control Device 

The central administrative controls exercised by the Bureau of the Budget, 
however, are not the only ones in government finance. There is also a self- 
imposed control. The department head or bureau chief regards his budget 
as a yardstick, as has been explained. When one quarter of the money is used 
up, one quarter of the job must be completed or the funds may be exhausted 
before the job is done. Agencies have actually been unable to meet pay rolls 
several weeks before the end of the fiscal year. The Bureau of the Budget 
tries to be of help by imposing the requirements referred to, but these are 
not enough. The immediate responsibility lies w'th the operating official 
who, by his own foresight and executive control of operations, must see that 
expenditures on his program stay within bounds. He knows that both the 
Bureau of the Budget and Congress frown on supplementary appropriations 
—more money before the year is out because the original appropriation was 
insufficient or was spent too quickly. If budgeting is done well, supplemental 
appropriations should never be allowed; emergencies such as war or depres- 
sion and other crises that cannot be foreseen are the only valid justification 
for the premature exhaustion of funds. The administrator who needs a 
supplemental appropriation reveals an inability to plan skillfully. And if he 
is deficient in this respect there is reason to doubt his ability as an admin- 
istrator. 

It often happens, however, that more money is needed on one account and 
less on another than was originally planned; hence there should be free- 
dom to make these adjustments. On a particular project, the administrator 
may need more for travel but less for personnel, or more for rent and less for 
new construction. Not every contingency can be seen in advance. To secure 
the greatest efficiency, therefore, the operating budget must be flexible rather 
than rigid. When amounts of any importance are involved, it is usually neces- 
sary to secure the permission of the Bureau of the Budget before transfers 
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from one account to another can be made. Sometimes only an informal 
clearance is required, but at other times it must be formal. Occasionally the 
Congressional appropriations committee must be consulted as well. 

The General Accounting Office 

In most business enterprises the executive is free to determine how the 
budget shall be spent. His only accountability is to an auditor who checks up 
afterward to certify that the records are true and complete. In this respect 
business executives have more freedom than government executives, who are 
confronted not only by a postaudit but in a substantial number of cases by a 
preaudit as well. The preaudit is a certification by a special agency— such as 
the General Accounting Office, which reports directly to Congress— that the 
voucher asking for funds is in conformity with the provisions of the appro- 
priation. If the Comptroller General, who heads the General Accounting 
Office, says it is, the operating official can get his funds. Otherwise he cannot. 

This double check— and especially the Comptroller General's practice of 
disallowance in the settlement of disbursing officers' accounts— has led to a 
good deal of dispute within the federal government.^ The Attorney General, 
as legal adviser to the President and his cabinet, has sometimes been ap- 
pealed to in cases of disagreement and has ruled that the funds requested 
were duly authorized, but the Comptroller General has been adamant in his 
refusal to yield. As guardian of the Treasury for Congress, he has held that 
he is not bound by the opinions of the Attorney General on matters pertain- 
ing to expenditures. The President's Committee on Administrative Manage- 
ment, taking cognizance of this difficulty in 1939, concluded that the pre- 
audit is an unnecessary infringement on the executive power of operating 
officials; that postaudits are necessary but preaudits are not. But to no avail. 
Congress apparently supports the present system and certainly leaves no 
doubt that it favors the Comptroller General. 

A historic clash occurred between this official and an operating agency 
when the Tennessee Valley Authority and other federal corporations sought 
custody of their own funds and permission to keep their own accounts ac- 
cording to business procedures instead of standard governmental methods. 
They also asked the right to choose their own outside accountant firms— as 
business corporations do— instead of having to rely on the General Account- 
ing Office.^ The Tennessee Valley Authority has won most of its quarrels 
with the Comptroller General so far, but several other government cor- 
porations have not been so successful. The General Accounting Office simply 
says in effect: You are a part of the government; it matters not to us that you 
are organized as a corporation; we have been given authority to audit all 
government accounts; we insist on uniformity. 

1 See Harvey Mansfield, The Comptroller-General (New Haven, 1939). 

2 C. Herman Pritchett, The Tennessee Valley Authority (Chapel Hill, N. C., 1943), 
pp. 249-263. 
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SPECIAL ISSUES IN FINANCIAL ADMINISTRATION 

There are several areas in government in which power over the purse is in 
dispute. The first o£ these concerns the authority of the General Accounting 
Office.^ 

As suggested above, no one doubts the necessity of postaudits carried out 
by a special agency reporting to the legislature. But must this agency always 
be the General Accounting Office? Might not some other agency serve as 
well in special types of cases? 

The accounting methods of business and government do not always coin- 
cide, and government corporations would prefer to use the methods of their 
counterparts in private enterprise, especially with regard to systems of cost 
accounting and similar procedures. Furthermore, it is argued, funds should 
be readily available to corporations, not locked up in the Treasury and sub- 
ject to the red tape of a preaudit. In addition, a business enterprise, whether 
privately or publicly owned, must be free to borrow money and retain -its 
net earnings to finance expansions. With the passage by Congress of the 
Government Corporation Control Act of 1945, all federal corporations were 
placed under a special division of the General Accounting Office, but the 
law specifically provided that commercial accounting, rather than standard 
federal procedures, should be applied to their operations. In most respects, 
however, including their traditional borrowing powers, the government 
corporations have been circumscribed since 1945. 

Another area of controversy is equally important. Is the legislature to con- 
tinue to exercise the final power in financial matters, or will the executive 
increasingly encroach on its authority and influence? The best solution, 
obviously, is the present cooperative scheme by which each contributes its 
share to the total budgetary process. 

But if executive power grows relative to that of the legislature— which is 
the current tendency— then it will doubtless affect the fine balance existing 
in financial matters. This goes to the roots of representative government 
and thus constitutes another area that will bear watching. 

Finally, there is the question of relationships between the power and influ- 
ence pf operating officials and that of central financial control agencies such 
as the Bureau of the Budget and the General Accounting Office. If their pro- 
grams are to have drive and vigor, operating officials must be free from un- 
necessary and unwelcome central interferences. But at the same time, central 
controls are necessary to secure uniformity of procedure, conformity to the 
statutes, and accountability to the public. 

Where is the desirable balance between these two considerations? The 
question comes down to this: How much uniformity may be demanded 
without sapping the life of effective administration? Prominent businessmen 

3 See John McDiarmid, “Reorganization of the General Accounting Office,” American 
Political Science Review, XXXI (1937), 508-516. 
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who have served the government in times of war and depression universally 
complain that uniformity is already carried too far. Are these insoluble 
problems in representative government, or are the workable balances there, 
merely awaiting careful analysis and application? 

QUESTIONS 

1. Summarize the principal recommendations of the Hoover Commis- 
sion relative to financial organization at the apex of the federal government. 

2. What were the provisions of the Budget and Accounting Act of 1921? 

3. What three principal types of budget system are there? 

4. Budgetary reform at the municipal and state levels preceded the 
adoption of federal legislation. When did this movement start and what 
were its objectives? 

5. What two main functions are performed by a good budgeting system? 

6. What is meant by a legislative budget? a consolidated budget? a 
preaudit? a postaudit? 

7. What are the steps in the federal budgetary procedure, from initiation 
to enactment? 

8. What are the functions of the General Accounting Office? 

9. What was the purpose of the Government Corporation Control Act 
of 1945? 

10. Analyze the financial organization and methods of your nearest 
governmental subdivision and determine to what extent it measures up to 
what are considered good financial methods. 
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CHAPTER 33 


HOLDING ADMINISTRATION ACCOUNTABLE 


The more power we citizens vest in our governmental officials, the more 
protection we must have against its possible abuse. This balance is one of 
the most difficult to achieve in the entire range of government. If the power 
accorded officials is not adequate to the work they must do, they will be 
frustrated and we will be dissatisfied with them and with the government. 
But if their power is unrestricted, its benevolent use, so it seems, eventually 
becomes perverted to malevolent ends. 

Our revolutionary forefathers had reason to understand the universal 
nature of this law. ‘‘Eternal vigilance is the price of liberty"' was no empty 
aphorism to them: it reflected centuries of experience with strong govern- 
ments resistant to popular control. Thus the framers of our Constitution 
developed the doctrines of constitutional limitations, checks and balances, 
and circumscribed powers. 

A PROBLEM OF STATECRAFT: POWER AND CONTROL 

In twentieth-century America the question of official power versus public 
control assumes even greater significance than it did 150 years ago. Govern- 
ment has been given more to do than ever before in history, and the tendency 
has not stopped. Social and economic problems are comprehensive and not 
always easily defined. Major statutory enactments, of necessity, merely state 
general objectives, leaving the instrumentation of the law to be worked out 
by the administration and the courts. In government as in any other human 
endeavor, power must be equal to the responsibility vested. Seemingly, there- 
fore, the granting of large amounts of collective power must inevitably 
accompany the complexities which have evolved in the modern community. 
If we do not feel like relying solely on the benevolence of human nature 
and the morality and self-restraint of our wielders of power, then formal 
safeguards must be intensified as power is increased. 

This is a formula easy to state but difficult to apply. If the restraints are 
numerous and burdensome they may thwart the social purpose of the law. 
They may discourage good men from entering the public service and staying 
with it. They may make governmental administration dull and unimagina- 
tive, and the stated objectives of legislation impossible of attainment. Prob- 
lems will then remain unsolved, additional difficulties will accumulate, 
social tensions will increase, and eventually the citizen will find himself in 
a state of mind where he prefers strong rule to the protective restrictions 
which originally gave rise to impractical restraints. 
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How to combine effective power and effective safeguards, therefore, 
becomes fundamental to good government. It is a problem which arises 
in all forms of government but in none so much as in representative 
government. 

The Multiplication of Individual Abuses 

These are the large aspects of the problem. But we have not yet focused 
our attention on the point where most of the difficulties actually arise. 

Seizures of power by a coup de force are fortunately rare in the Western 
democracies. The political vigilance of the people, supported by the courts 
and the armed forces, can usually be relied on to prevent them. What is 
infinitely more difficult to guard against is the multiplication of invasions 
of individual rights by the government, causing injury to persons in the 
enforcement of particular laws. 

Revolutions grow out of the accumulation of individual grievances. It was 
the arbitrary and excessive power wielded by taxgatherers, local magistrates, 
and the minor bureaucracy of the French rulers that infuriated the peasants 
of France and the proletariat of Paris. Similarly, the malenforcement of the 
law had quite as much to do with the outbreak of the American Revolution 
as the colonial policies enunciated at Whitehall. A glaring injustice quickly 
becomes the knowledge of entire communities. Every citizen wonders if 
the same thing might not happen to him. Soon the potential danger is 
magnified and the government is condemned. A widespread loss of con- 
fidence paves the way for violent upheaval. An evenhanded administration 
of the law, therefore, which guards against the accumulation of individual 
injustices, becomes an essential factor in stable representative government. 

Types of Situations Arising Today 

Rudeness is an offense easily committed in all institutions, government in- 
cluded. A citizen calls at the office of an enforcement agency to get help in 
filling out a required form and is forced to wait for ten or fifteen minutes 
because no one is available to help him. Then he is rudely told, “Why, it's 
perfectly plain." The fault? It may be any one of a number of things, in- 
cluding poor organization, an overworked staff, a low state of morale, 
inadequate supervision, or an employee who lacks common courtesy. This 
kind of difficulty can be solved by administrative action on the part of the 
offending person's superior. 

Then there is the sort of case where summary action is required. A farmer's 
horse, for example, is condemned and killed by a public health official on the 
ground that it is diseased. The farmer has reason to doubt the accuracy of 
the diagnosis and asks the right to be heard and to receive indemnification 
for his loss. Or a milk inspector pours cans of milk into the gutter, alleging 
it is unfit for human consumption. Or a building inspector orders a house 
torn down because, according to him, it creates a public hazard. Will the 
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government permit the individual’s property in each case to be taken without 
further recourse? 

Sometimes the objectivity of the administrator or inspector is in question. 
An official in public office finds that buildings owned by him have been 
assessed at amounts that seem unreasonably high, both in the light of past 
assessments and compared with valuations on similar property in that neigh- 
borhood. The tax assessor belongs to the rival political party and is a sworn 
political enemy of the public official owning the buildings. What recourse, if 
any, does the owner have? 

The exercise of administrative discretion gives rise to many problems. An 
individual wants to erect a filling station on a given intersection and is told 
that zoning regulations will not permit it. Yet he finds that a filling station 
has been built a block away under the same ordinance. Arbitrary or reason- 
' able? A state public-utility commission looks into the valuation of a property 
and finds that a large sum— let us say $100,000 — was paid a firm of engineer- 
ing consultants for a month's services. The commission decides that this is 
plainly exorbitant and refuses to allow more than half of it. What will 
happen? 

The question of intent must frequently be determined by administrators 
as well as by judges. For example, a wealthy individual fails to file an income 
tax return on stock sold for more than double the price he paid for it ten 
years earlier. If he omitted the declaration with intent to defraud the govern- 
ment, special penalties will be added to the usual ones. Can the decision 
Safely be left to the appeal officers of the income tax administration, or 
should the offender be accorded a judicial hearing? Can one agency get at 
the facts more successfully than another? 

In the course of its work, government causes bodily and property injuries 
to countless individuals. This is inevitable because of the extent of the prop- 
erties it owns and the facilities it operates. Should the government offer the 
injured person the same degree of financial indemnity that a private offender 
would be required to pay? A man falls on a defective stair in a public build- 
ing and breaks a leg. A child is playing on a swing at a public school; the 
rope is worn and breaks. A fire engine out on a practice run turns a corner 
too fast and strikes a car parked in a lawful place on the street. A policeman 
fires at an escaping thief and wounds an innocent bystander. How much 
liability should the government be required to assume in such cases, which 
occur by the hundreds every year? 

ADMINISTRATIVE LAW 

The government's liability to its citizens for injuries done them— accidentally 
or by use of an excess of power— is a part of administrative law, already 
defined as that body of law which relates to the administrative organization 
and personnel of government, the powers exercised by administration, and 
the remedies by which the individual may obtain redress against the invasion 
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of his rights. Between administrative law and public administration is the 
closest kind of connection. 

Administrative law is the law in action. It relates to one of the funda- 
mental philosophical problems of all times: How can public and private 
rights be correlated with the greatest benefit to both? A study of a group 
of legal and constitutional concepts is essential to an understanding of the 
problem as it exists today. Some of these concepts originated long ago in the 
common law and the constitutional law of England; others have been 
developed in the United States. The most important of these concepts are 
the rule of law, sovereign immunity from suit, and due process of law as 
applied to administrative action. 

The rule of law. There have been several classic statements by judges and 
commentators as to what the rule of law means in English jurisprudence. 
From Professor A. V. Dicey we learn that the rule of law means, among 
other things, that ''every man, whatever be his rank or condition, is subject 
to the ordinary law of the realm and amenable to the jurisdiction of the 
ordinary tribunals. . . . Every official, from the Prime Minister down to a 
constable or a collector of taxes, is under the same responsibility for every 
act done without legal justification as any other citizen. . . In a word, 
the rule of law means that no citizen or official is above the law, and the law 
and the courts shall be the same for all. This has an important bearing on 
the field of administrative law. 

Sovereign immunity from suit. The principle of the rule of law, however- 
involving a common liability— must be squared with another which runs 
counter to it: the king can do no wrong. Here again is the effect of the 
monarchical tradition. The king could not be sued without his consent 
because otherwise his primacy and power might be weakened. Common-law 
judges, therefore, were confronted with a dilemma. Granting, they said, that 
the king in person cannot be sued, what is to prevent the officials who serve 
under him from being sued? Even before the king's primacy had been over- 
thrown in the seventeenth century, this line of reasoning had begun to make 
some progress. 

When the king's sovereignty was transferred to Parliament in consequence 
of the Revolution of 1688, the doctrine of nonsuability was transferred with 
it from the king's person to the organized political state. The ancient rule— 
the king can do no wrong— was converted into the modern rule— the govern- 
ment can do no wrong. This is the starting point and the present general 
assumption regarding the right of the individual to sue the government 
Over a period of time, however, the immunity has been relaxed and tends 
gradually to be converted into liability to suit. To what extent suit against 
the government in the protection of individual rights is now possible will 
be shown in the pages which follow. 

Due process of law applied to administration. The concept of due process 
of law was influenced by the rule of law as found in England. Due process, 
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therefore, might be called the American counterpart of the English rule of 
law— except, of course, as noted earlier, that its ramifications are greater here 
than in England.^ 

The word “process” in the term “due process of law” calls attention to the 
fact that a procedure is contemplated. And since administration is proce- 
dural in nature, due process of law must be applied to the field of adminis- 
trative action. Due process of law applies to all three branches of American 
government: the procedure and substance of legislation, the procedure and 
substance of public administration, and the procedure of judicial tribunals. 
Due process of law as applied to administration is customarily referred to 
as administrative due process. What are its principal requirements? 

Principles Applicable to Administrative Due Process 

The chief rules that the courts will enforce in the conduct of public ad- 
ministration are these 

The administrator must have jurisdiction in each case. If he attempts to 
apply the law without statutory authorization, or to decide on the individ- 
uaFs rights and duties without authority to do so, the individual may go to 
court and have the proposed action set aside. This rule also applies to 
judicial tribunals. No court or administrative agency has the power to 
regulate the interests of individuals unless it has been given jurisdiction by 
a constitution, statute, executive order or some other form of legally con- 
stituted authority. 

The administrator may not act in excess of his authority. Not only must 
he have jurisdiction, but he may not lawfully extend that jurisdiction to 
areas or subject matters where he has no authority to act. If he attempts to 
extend his jurisdiction without such authorization it becomes a case of 
excess of power. Obviously the questions of excess of power and jurisdiction 
in the first place are closely related; at the outset it takes an express authority 
to act, but even after the authority has been established, the administrator 
or tribunal may not exceed the competence vested in it. 

When acting in a quasi-judicial capacity, the administrator or tribunal 
must act impartially. If the record discloses that the deciding official has a 
personal stake in the case, or if it can be shown that prejudice due to some 
other cause renders objectivity of decision impossible or unlikely, the court 
will disqualify the deciding official and refer the case to another tribunal or 
administrative official whose objectivity can be relied on. 

When an action is taken against an individual that directly affects his 
property rights, or in other ways affects his basic rights as a member of 
society, he has a right to notice of such proceeding. The requirements of 
notice vary considerably in different types of situation. In some cases the 
affected individual is entitled to direct, written notice. In others it is suffi- 

1 Chapter 24, “The Judiciary as Policy Maker.” 

2 See James Hart, An Introduction to Administrative Law (New York, 1940). 
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dent to publish the notice in the press or some other publication stipulated 
in advance. For example, if the Interstate Commerce Commission contem- 
plates an order discontinuing the service on a branch line of a railroad, the 
company must be given advance notice of the time and place of the hearing 
and the matter to be disposed of. On the other hand, tax laws usually pro- 
vide that newspaper publication of a list of delinquent properties is all the 
“constructive*' notice that is necessary prior to the forced sale of an individ- 
ual's property for nonpayment of taxes. 

When an individual's essential rights are being determined in a quasi- 
judicial manner, there can be no alienation of his property or disposition of 
similar interests without giving him a right to be heard. When applied to 
courts of law, this rule assures a person his day in court. But this require- 
ment of administrative due process, like that regarding notice, also has 
many provisos and exceptions. For example, in cases of summary action- 
such as those previously mentioned where the public health or safety would 
be jeopardized if immediate action were not taken— the hearing requirement 
is waived. But this does not estop the individual from suing the officer for 
damages or raising the question of his jurisdiction or fairness in a court 
proceeding. 

The administrative hearing is not necessarily a formal hearing similar to a 
court proceeding. Indeed, such instances are rare. The hearing may merely 
involve an exchange of correspondence or the opportunity to talk with an 
official of the governmental agency in question, and not necessarily a top 
official at that. The formality of the proceeding depends on a number of 
factors, including the importance of the property or other interests affected, 
the statutory or agency requirements, the summary or nonsummary nature 
of the power, and the type of subject matter. Thus, for example, property is 
involved in both tax and public-utility matters, but the requirements of due 
hearing are generally greater for utilities than for taxes. Formality of hearing 
is designed to avoid arbitrary action based on lack of information or insuffi- 
ciency of evidence. The formality is greater when a person is on trial or is 
being proceeded against than when he is merely seeking a privilege or some 
discretionary right from the government. 

In quasi-judicial proceedings the finding must be based on evidence. It is 
impossible to generalize as to the degree of evidence required in different 
classes of cases. Sometimes a court reviewing administrative action will hold 
that “some evidence" (an indeterminate amount) is sufficient; in other cases 
there must be a “sufficiency of evidence"; and in still others a “preponder- 
ance of evidence." 

Finally, in quasi-judicial proceedings the administrator or the adminis- 
trative tribunal is usually required to give the reasons for the decision. Ordi- 
narily this requirement is strictly interpreted only when the administrative 
process is being substituted for the judicial process. The emphasis here is on 
the substance rather than on the form. The court wants to know that there 
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were express reasons that can be reviewed by outsiders, including the court, 
and that the conclusions or findings reached from the evidence can be 
examined.® 


CONTROL OYER ADMINISTRATIVE ACTION 

The requirements of due process, therefore, as developed and applied by 
American courts, go a long way to vouchsafe impartiality, fairness, and open- 
ness in administrative proceedings affecting individual rights. We have 
reason to take pride in the manner in which this part of the law was devel- 
oped and its beneficent effects. We should realize, however, that without the 
active cooperation of the higher administrative officials, the courts would 
be relatively powerless to translate administrative due process into effective 
results. Their action is limited, of necessity, to the setting of judicial stand- 
ards which must be observed and the hearing of the more important cases 
in which litigation is involved. 

However, only a small fraction of the cases in which government officials 
are overbearing, arbitrary, negligent, or abusive ever gets to the courts. The 
primary responsibility for keeping administration within the law, therefore, 
and for seeing that the requirements of administrative due process are 
universally carried out, devolves on the supervisory officials within the ad- 
ministration itself. 

Thus in the long run a primary form of control over administrative action 
is that which comes from the higher administrators themselves. If they do a 
good job of supervision they can uncover the cases in which employees are 
lax, careless, aloof, or arbitrary. Within the administrator’s own supervisory 
powers are effective sanctions with which to discourage such behavior.^ 
Furthermore, the supervisor’s own example of fairness and courtesy will 
establish the tone of the organization. If incentives and morale are good, 
the abuses which the public complain of can be greatly reduced. A develop- 
ing spirit of professionalism also acts as a safeguard. City managers, for 
example, have adopted a professional code of ethics similar to that of law 
or medicine, and this constitutes an effective regulator of individual conduct. 

Internal Self-Improvement 

The internal self-improvement of the bureaucracy must also be relied on 
to correct many of the pinpricking annoyances which citizens complain of 
most when they accumulate. Good administrative supervision based on good 
procedural standards can also go a long way to assure a judicial attitude in 
administrative determinations involving quasi-judicial action. 

3 For cases and discussion relating to administrative due process, see W. W. Willoughby, 
Constitutional Law of the United States, 3 vols., 2d ed. (New York, 1929), Vol. Ill, Chap. 
93, “Due Process of Law and Administrative Proceedings."' 

4 Consult “Forms of Control over Administrative Action,’" in Charles G. Haines and 
Marshall E. Dimock, eds., Essays on the Law and Practice of Governmental Administration 
(Baltimore, 1935). 
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An earlier chapter suggested that judicial temperament is by no means 
the monopoly of the legal profession. Although the tradition of the institu- 
tion plays a large part, judicial temperament is an individual matter; it is 
a blending of a man's personality and character in such a way that he be- 
comes objective, fair-minded, and mellowed with experience. There is every 
reason to expect that persons with these characteristics can be developed 
in the administrative services of government as well as in the judiciary. It 
is a matter of recognizing the necessity for the judicial temperament in 
public administration, being skillful in picking personnel, and thereafter 
encouraging the development of this kind of attitude. 

The points made above are important enough to be repeated: Most ad- 
ministrative offenses must be corrected by the higher supervisory personnel 
within administration itself— skillful supervision, the cultivation of judicial 
temperament in hearing officers, and the establishment of administrative 
standards, codes of ethics and professional conduct, and a system of punish- 
ments and rewards. This is not to suggest, however, that the matter can 
be wholly controlled by the self-government of administration, because 
recourse to courts of law will often be necessary in cases where important 
considerations are involved. 

LEGISLATIVE AND POPULAR CONTROLS OF 
ADMINISTRATIVE ACTION 

Control of administrative officers exercised by the legislature and the public 
must be added to What can be accomplished by administrative supervision. 
This subject has already been dealt with in previous chapters; hence a mere 
listing of the more important forms of control should suffice in order to 
round out the picture here. 

The principal legislative controls of administration include legislation 
setting limits to authority and providing procedural requirements; the 
creation, modification, or abolition of administrative agencies; and the 
appropriation of funds and the setting of financial restrictions. In addition, 
there are investigations of administrative conduct by special investigating 
committees, the interrogation of executive officials in committee hearings, 
and the use of the question period in legislative assemblies as a means of 
checking up on policies and alleged abuses. Other measures include the 
impeachment of public officers, the demand for their removal, and, in 
extraordinary cases, the abolition of the office or a reduction in the salary 
paid. 

The methods of popular control over administration are not many but 
they are vital. First in importance is the periodic election of officials, which 
affords the people an opportunity to reject an official whose conduct is un- 
satisfactory. In addition, there are the recall of public officers, the effect of 
popular agitation and pressure by public opinion directed at the legislature 
or the higher administrative officials, and the election of auditors independ- 
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ent o£ the executive to pass on the legality and propriety o£ expenditures 
and otherwise to control the executive in financial matters. 

Tort Actions against Public Officials 

The types o£ offenses on the part o£ public officials which can be controlled 
by higher administrators, by legislative bodies, and by the electorate have 
been discussed above. Although the controls are numerous and useful, with 
the exception of impeachment they are not drastic. Actions in tort that can 
be tried only in a court of law bring up the question of liability to, or 
immunity froxja, suit. A tort is any wrongful act, not including breach of 
contract, for which an injured party may bring a civil action against the 
alleged wrongdoer, usually for damages. 

Several of the examples given at the beginning of this chapter involve 
torts: the injury of a citizen in a public building as a result of failure to 
maintain it in a safe condition, the negligent operation of the fire truck, the 
injury sustained on school property due to the faulty condition of a swing. 
If comparable injury had been caused by the negligence of private individ- 
uals tort actions would be admissible. Whether they would be sustained 
against the government, however, is another matter. 

The development of tort liability has had an interesting history. It is 
apparently agreed that such liability grew out of actions in trespass (illegal 
entry on something belonging to another) toward the end of the thirteen.th 
century. Liability for negligence also became a factor in the development 
of the law of tort. Negligence is simply defined as failure to exercise due 
care to avoid injury to others when such standards of care are legally ex- 
pected. 

An action in tort may be brought when either one's person or one’s prop- 
erty is involved. Compared with other forms of law, however— such as con- 
tracts— the predominant emphasis in tort has been on the personal element 
as contrasted with the right to the possession of things. This has caused a 
leading authority on tort to say: *Tf any broad general tendency can be 
traced in the growth of the modern law of tort, it is the idea that human 
life and safety ought to be protected at least as adequately as the ownership 
or possession of property.”® 

Tort Liability of Public Officials 

Because of the constitutional principle that the king can do no wrong, 
citizens have had to rely for redress primarily on damage suits brought 
against public officials rather than against the government itself. The case of 
the horse that was summarily disposed of in* order to prevent the spread of 
disease would probably result in an action for damages against the public 
health officer. If the officer were professionally trained and exercised due 
care in his examination, his professional judgment would probably not be 

5 "‘Tort,” Encyclopedia of the Social Sciences, VII, 653-657. 



6i2 


AMERICAN GOVERNMENT IN ACTION 


overturned by a judge— not, at least, in a case involving public health and 
the necessity for summary action. But in a different type of situation a county 
surveyor runs a line through a farmer's property cutting off part of his hay- 
field, and it is afterward found that the surveyor had been negligent. In this 
case if the farmer sued the county surveyor it is quite likely that he would 
be awarded money damages. 

Throughout most of our American history, about the only redress the 
citizen has had in tort cases was against particular officials and not against 
the government itself. Health officers, tax officials, highway officials, and 
safety inspectors— all who are responsible for administering the law— may be 
sued in tort by citizens who have been wronged by them in the discharge 
of their duties. In the event of an adverse financial judgment against the 
official, his property, if any, may be attached and sold. 

In the nineteenth century the possibility of enforcing such financial judg- 
ments led to a serious state of affairs. Men who had property or hoped to 
accumulate it hesitated to assume a public office that entailed the possibility 
of suit and financial damages. This situation was partly solved when officials 
were allowed to be bonded, with the bonding company liable for judgments 
up to a certain amount. Nevertheless, problems continue to arise when an 
individual official is held liable in a case where it has seemed that the govern- 
ment itself was at fault and should have permitted itself to be sued. 

The Liability of Government 

The doctrine of the sovereign immunity of the government to suit is re- 
flected in the Eleventh Amendment to the Constitution, which in effect 
forbids suits against any state by the citizen of another or of a foreign state, 
without the consent of the state in question. In addition, neither the 
President, members of Congress, nor judges of the courts are suable for their 
official acts. 

Over a period of time, however, these ironclad immunities have been whit- 
tled away by legislative and judicial pronouncements, with the result that 
government liability has been gradually increased. The general rule of law 
applicable here is that the government is not liable to suit by— or in damages 
to— individuals when it acts in its ‘'governmental" or sovereign capacity, 
but it is liable when acting in its proprietary or business capacity. Un- 
less the legislature has specifically removed the immunity in the particu- 
lar area of governmental activity by legislation to that effect, where the 
dividing line occurs between these two types of action depends on the 
decisions of the courts. 

The federal government, as a government of delegated powers, exercises 
only ‘‘governmental" powers and is immune from suit without its consent. 
The older functions of government exercised at other levels of govern- 
ment are almost invariably sovereign functions. The operation of the courts 
and the police may be taken as examples. The proprietary functions are 
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those that resemble the operations of private business enterprise, such as a 
municipal waterworks, the construction of a dam or tunnel for water and 
power purposes, the operation of a railroad, steamship line, hotel, banking 
institution, manufacturing plant, and so on. When government descends 
from its sovereign role to become a business operator, say the courts, then 
it waives its sovereign immunity from suit and is to be treated as an individ- 
ual while performing a proprietary function. 

The dividing line between these two categories, as will be readily seen, is 
subject to considerable expansion and contraction by judicial interpretation. 
In many jurisdictions, for example, the municipality is liable if a person is 
injured while walking on sidewalks that are negligently maintained. But if 
the injury is due to snow that has not been removed, both the property 
owner and the city may be proceeded against on the assumption that, 
although the property owner should have removed the snow, the city owes 
it to its citizens. to see that the snow is actually removed. The rule varies 
from jurisdiction to jurisdiction; generally speaking, the liability is greater 
for sidewalk disrepair than for street disrepair. 

The operation of municipal safety provisions is another interesting area. 
Fire protection has been traditionally considered a sovereign function. But 
in the example mentioned above, some courts have held that the negligent 
operation of a fire truck while on a practice tour entitled the injured individ- 
ual to damages. However, this rule is by no means universal. With regard to 
police activities, the law is in about the same state of development. Some 
suits for negligence or trespass in the discharge of police duties may be 
maintained against the government, but in general such action can be taken 
only against the officer. 

Legislation a Remedy 

The sovereign immunities of government may be relaxed at any time that 
the legislature decides it is sound social policy to do so. There have been 
numerous examples of this kind; in fact, reference to the federal cases will 
reveal that the members of the President’s cabinet are frequently sued. In 
effect, this is a suit against the government itself. This particular develop- 
ment has come about because, in creating various programs. Congress often 
provides that suits against the government are to be brought against the 
cabinet official. Wage and hour cases are brought against the Secretary of 
Labor or the administrator of the Wage and Hour Division, stockyard cases 
against the Secretary of Agriculture, and so on. 

A turning point in the history of governmental immunity to suit was 
reached in 1946, however, when as Title IV of the Legislative Reorganization 
Act, Congress passed the Federal Tort Claims Act. This comprehensive law 
brought about a general waiver of governmental immunity in tort, limited 
only by enumerated exceptions. Some of these are broad and important and 
properly so, according to expert opinion— but they do not change the fact 
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that the Federal Tort Claims Act served as a significant step in the process 
of laying to rest the doctrine of sovereign immunity.® Judicial decisions 
also support the trend of Congressional legislation, a notable example being 
the case of Keifer & Keifer v. RFC (306 U. S. 381. 1939), which tended to 
disregard the distinction between tort and contract in determining govern- 
mental liability, an important development because the government has 
always been responsible for its contracts. When to this is added the fact 
that New York State has, with exceptions, followed the federal example in 
waiving governmental immunity to suit, and that counties and local sub- 
divisions in that state feel bound by the action of their creator, the conclu- 
sion seems justified that sovereign immunity is at last on the way out.^ 

It seems to be widely agreed among the public, as well as within the legal 
profession, that sovereign immunities should be relaxed when damage is 
done to the individual, either against his person or his property. The reason- 
ing here is the same as in the case of workmen’s compensation; society itself 
can better afford to spread the risk and also the damages paid, rather than 
have it assumed by individual public officials who are less favorably situated. 
Society, it is reasoned, is the beneficiary of the services of government. When 
injury is done to an individual in the course of the administration of the 
law, therefore, it is only just that society should compensate the injured 
person for his personal loss or damage. 

Judicial Remedies Offered by the Courts 

A tort action is not the only remedy offered by the courts in cases involv- 
ing tort, excess of power, malfeasance, or lack of jurisdiction. In the develop- 
ment of the law, the degree of justice which citizens have been able to secure 
in actions against the government has tended to increase. One effect of 
equity was to increase the number of the writ proceedings, and some of these 
are now available to the citizen who has suffered damages in the course of the 
enforcement of a law. Sorne of these great writs have been referred to pre- 
viously and hence a summary statement should suffice: 

Remedies in tort. The action here is usually one for damages, to persons 
or property, in a suit brought against the government, but more often 
against a public official. 

Injunction. This is an order of an equity court commanding a person 
to refrain from committing an act which would injure another by violating 
his personal or property rights. For example, injunction could be used against 
the county surveyor who ran an incorrect line, or against a public-utility 
district which attempted to flood a person’s land without first reaching a 
settlement by negotiation or the exercise of the right of eminent domain. 

Quo warranto. This is an ancient writ and not as widely used today as in 

6 See “Federal Tort Claims ActJ* Yale Law Journal, LVI (1946-1947), 534-561. 

7 See also Harvard Law Review, LXII (1948), 321-323, and Ohio State Law Journal, 
IX (1949), 712-713. 
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the past. Quo warranto is a writ issued on behalf of the state to inquire into 
the validity of the title by which a person holds an office, or a public cor- 
poration its franchise, as the first step in legal proceedings to vacate it. Xhis 
writ has proved peculiarly useful in cases involving administrative action. 

Mandamus. Mandamus is a writ compelling specific performance when 
ministerial, nondiscretionary duties are involved. 

Habeas corpus. This writ is designed to determine the legality of deten- 
tion as speedily as possible. It is used primarily in criminal cases and some- 
times in the types of cases considered here. 

Certiorari. This is the means by which a court looks into the discretionary 
acts of public officials, just as mandamus is the appropriate remedy in non- 
discretionary areas of administration. Certiorari is used particularly in cases 
involving substantive matters — such as the orders of regulatory commissions. 
It might be used, for example, in the case of the utility commission disallow- 
ing a $100,000 payment to a firm of consultants, referred to in the first part 
of this chapter. Certiorari is not so much concerned with procedural safe- 
guards as with substance. Each year the Supreme Court of the United States 
receives in the neighborhood of 250 petitions for writs of certiorari relating 
to administrative tribunals, of which about 50 are usually granted. 

ADMINISTRATIVE COURTS 

In. France and some other European countries, the entire field of adminis- 
trative law— including the methods of legal redress afforded the citizens— is 
taken care of by the administrative court system. This separate court system 
on the Continent has appeared partly because civil-law countries recognize 
governmental liability for negligence where generally we do not. Thus the 
government may easily be sued in France for what the French call faute du 
service j when a person is injured because of negligence, trespass, excess of 
power, malfeasance, or any number of other causes. Sometimes the suit will 
be against the officer {faute personnelle), but more often it will be directly 
against the government itself. 

Some thoughtful students of the problem are prepared to admit that the 
judicial remedies offered by these foreign administrative courts are superior 
to our own. A real question has arisen, therefore, over the advisability of 
creating a hierarchy of courts for administrative cases in the United States. 

Of course, if our law were changed to permit suit against the government, 
a separate system of administrative courts might not be necessary. Many 
competent observers believe that it would help. If justice is inaccessible, there 
is no justice. French administrative courts, in contrast to our system, are 
readily accessible. There are no long delays or costly charges, and judges 
are skilled in administration as well as in the law. We could certainly work 
toward these goals within the framework of our existing court system. 
Whether or not, in the long run, that would be better than establishing 
separate administrative courts remains to be answered. 



6i6 


AMERICAN GOVERNMENT IN ACTION 



COURTS UNDER THE THIRD AND K5URTH REPUBLICS 

Source: From Associates in Government, Department of Social Sciences, United States 
Military Academy, Contemporary Foreign Governments, rev. ed. (New York, 1949), p. 122. 
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Groundwork for an Administrative Court System 

Actually, however, we already have a trend toward administrative courts 
in this country. The foundation has been laid in our existing courts. For 
example, we have a Court of Claims which handles all contractual claims 
against the federal government. Some other claims in limited amounts may 
be decided by the departments involved. The departmental examples of 
tribunals which resemble administrative courts are numerous: the Board of 
Appeals in the Patent Office from which cases are taken to the Court of 
Customs and Patent Appeals and thence to the Supreme Court; the Board 
of Appeals in the Veterans Administration; the Board of Immigration 
Appeals in the Department of Justice; the hierarchy of administrative courts 
for hearing customs cases in the Treasury Department. These are all similar 
to administrative courts. 

Then there are the regulatory tribunals themselves with their quasi- 
judicial powers. By Congressional provision, appeals from their decisions 
are taken either to the Supreme Court or to a circuit court of appeals. The 
Court of Appeals of the District of Columbia, because of its jurisdiction 
arising from federal regulatory commissions in Washington, is very largely 
an ‘‘administrative'' court. As early as 1933 one of the present authors wrote: 
“If Congress continues to withdraw the appeal of technical administrative 
cases from the district courts and vests them in the courts of the District of 
Columbia, we shall have the substance if not the formal recognition of a 
hierarchical administrative court system.''® The trend indicated here has 
gone steadily forward. 

ACCOUNTABILITY EVERYBODY'S BUSINESS 

In this chapter the various methods have now been explored by which gov- 
ernment administration may be held accountable to ^he citizen. These in- 
clude adequate control by the administration itself with regard to the actions 
of its employees in enforcing the law, the controls oflEered by the legislature, 
those that may be exercised by the citizen, and finally, those offered by the 
courts. 

The main point which stands out, perhaps, is that no one method is 
enough to hold administrators accountable. The legislature can do much in 
the way of supervision through legislation, finance, and other control devices, 
but the greatest possibilities lie in the administrative corps itself because 
self-improvement, where it can be brought about, is invariably superior to 
forced acquiescence. And here the responsibility for enforcing administra- 
tive improvement lies with the citizen, whose duty it is to exercise vigilance 
and to elect trustworthy officials in the first place. 

8 Marshall E. Dimock, “The Development of American Administrative Law,” Journal 
of Comparative Legislation, XV (February, 1933), 35-46. 
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Unfortunately, self-improvement is also limited in what it can do. The 
final legal remedy, therefore, is with the courts, exercising effective sanctions 
and great power. Theirs is a contribution which cannot be made from any 
other source. The courts’ standards of administrative due process deserve to 
be called civilized in the best sense of that abused word. 

Each of these contributions to the securing of administrative accountabil- 
ity is distinctive. Few, if any, overlap. If each will do its own job we may 
feel relatively safe when we increase administrative power as complexity 
requires. On the other hand, we must not be oversanguine. Let us not lose 
sight of the hard fact that the balancing of power with responsibility has 
always been one of government’s most difficult problems. 

QUESTIONS 

1. The Attorney General’s Committee on Administrative Procedure, 
reporting in 1941, published a series of monographs dealing with the quasi- 
judicial powers of federal agencies and the methods of holding them account- 
able. Choose one of these studies for a special report. 

2. What is meant by the following terms: summary action, administra- 
tive discretion, excess use of power, lack of jurisdiction, malfeasance, liability 
to suit, trespass, rule of law, sovereign immunity, administrative due process, 
tort, administrative law? 

3. What is meant by the rule of law? How does it differ from adminis- 
trative law? Do we have a body of administrative law in the United States? 
in England? on the Continent? 

4. Contrast the Anglo-American rule relative to governmental lia- 
bility for damages with the Continental rule relative to governmental 
liability. 

5. What is the significance of the Federal Tort Claims Act of 1946? 

6. In what area is government liable to suit in the United States and in 
what other area is it not liable? May immunities be waived by legislative 
action? 

7. Explain what is meant by tort liability and how officers of the govern- 
ment may be proceeded against. 

8. Several types of judicial remedies (such as habeas corpus) were ex- 
plained in the text. Explain four of them. 

9. Four general methods of holding administrators accountable were 
outlined. What were they? . 

10. Seven principles applicable to administrative due process have been 
set forth. How many can you recall? 

11. In his case book. Introduction to Administrative Law (New York, 
1940), James Hart deals with ^Trocedural Due Process” in Chapter XIII. 
Review the leading cases dealt with and pick out two or three that interest 
you for special report. 
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CHAPTER 34 


ADMINISTRATION AS A CAREER 


American government, for almost a generation, has employed a larger pro- 
portion of young people just setting out on their careers than ever before 
in history. The trend accelerated during the depression of the 1930's, when 
business was in no position to absorb the usual number of men and women 
leaving high school and college. Expanding government programs attracted 
many of these young people who would not otherwise have thought of 
public employment. After the decade of the 1930’s shaded off into the war 
years, ten million men and women went into the armed forces and addi- 
tional thousands served the government in civil capacities. 

In 1932 the federal government as civil employer had a pay roll of less 
than six hundred thousand persons. By 1940 it had reached nearly a million, 
and at the peak in 1945 it was over three and a half million. Also by 1945, 
another three million or so were employed by state and local governments. 
What is the future prospect? Will our governments at all levels continue to 
attract increasingly larger numbers of well-educated men and women? The 
comment of Lewis Meriam in Public Service and Special Training is typical 
of what many have observed. '‘As I have watched the ever changing stream,” 
says Meriam from the vantage point of many years in Washington, “the 
university men seem to me to be steadily gaining ground. . . . Ph.D.'s and 
Phi Beta Kappa keys are more common in the national service than any- 
where else except on a university faculty.” 

In the United States, as in Great Britain, France, Germany, and other 
countries, public employees represent a considerable fraction of those gain- 
fully employed in the nation. One out of every eleven employed persons in 
the United States in July of 1949, exclusive of the armed forces, was paid by 
government at one level or another. And since entrance to many of these 
governmental positions is largely regulated by an academic type of examina- 
tion, it is only natural that college- and university- trained people should be 
attracted by them. The passage of the Veterans Preference Act of 1944 has 
enhanced the opportunities for veterans to such an extent that in 1949, 
46 per cent of all workers in the federal government were of that group, and 
the number was continuing to increase. 

EMPLOYMENT OPPORTUNITIES IN PUBLIC ADMINISTRATION 

At least 95 per cent of government personnel are employed in administrative 
capacities, the remainder-consisting of lawmakers and judges— being small 
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in comparison. Moreover, the total number o£ administrative positions is 
large and the types of work are varied. 

In January of 1950, the total governmental employment at all levels in 
the United States was 6,119,000. Of these, some 1,687,000 were public school 
teachers and officials. Out of the remainder of 4,432,000, federal civilian 
employment accounted for 1,976,000. These 4,432,000 government employees 
compose what may be called the executive civil service— “executive"’ because 
they work for the executive branch of the government rather than for the 
legislature or the judiciary, and “civil service” to indicate that they are 
civilians and not connected with strictly military units. 

The table on page 623 gives some interesting data on both employment 
and pay rolls in government at all levels. During World War II the federal 
government and the state and local governments changed positions in terms 
of the number of people they employed. Before the war the total for the 
federal government was a little more than 1,000,000, with nearly 3,500,000 
for the states and localities. Employment by the federal government has 
decreased from a wartime peak, but remains high, so that a figure of from 
5,000,000 to 6,000,000 is probably near the point at which a peacetime gov- 
ernment employment total might stand. 

Opportunities for women have rapidly expanded in the public service. 
Before World War II the proportion of women to men in the federal service 
was in the neighborhood of 1:5, but during the war it rose to a little more 
than 1:3. 

Types of Positions in Administration 

So varied is the work of modern government that it requires every kind of 
professional and vocational specialization. One example is the Panama Canal 
Zone, where the government runs everything a modern community needs in- 
cluding housing, stores, hospitals, schools, transjDortation, recreation, and 
hotels. The local saying is that government does everything from bringing 
people into the world to burying them. Although this is not a typical situ- 
ation, it shows the inexhaustible variety of positions in government. At some 
place or other, governments undertake every form of service, requiring 
every kind of vocational qualification found in the economic fabric of the 
nation. As long ago as 1926, 1,300 pages of print were needed to describe 
2,000 vocational skills then needed in the federal service. There were 
23 classes of engineering positions alone. The situation today shows an even 
wider range than existed twenty years ago. 

Quantitatively, the largest number of positions in government fall into the 
clerical, custodial, and manual categories. These correspond to the rank-and- 
file positions in industry and range in salary from $1,800 to $4,000 a year. 
But there is also a large number of positions in the administrative, profes- 
sional, and scientific categories, and the breadth and attractiveness of these 
jobs have been steadily growing. 
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GOVERNMENT EMPLOYMENT, 1946-1950 


Number of employees 
(Jn thousands) 


Glassification 

Jan., 1950 

Jan., 1949 

Jan., 1948 

Jan., 1947 

Jan., 1946 

Total. . ... 

6,119 

6,085 

5,842 

5,874 

6,134 

School . 

1,687 

1,636 

1,550 

1,483 

1,268 

Nonschool . . 

2,457 

2,358 

2,309 

2;il2 

i;915 

Federal civilian . . . 

1,976 

2,090 

1,983 

2,279 

2,951 

State, total. , . . ... 

1,023 

960 

902 

847 

726*^ 

School . . 

306 

288 

267 

246 

199“ 

Nonschool . 

717 

672 

635 

601 

488 

Local, total 

3,120 

3,034 

2,958 

2,748 

2,709“ 

City, total ... 

1,273 

1,245 

1,221 

1,160 

1,126“ 

School 

200 

209 

208 

201 

195“ 

Nonschool 

1,073 

1,036 

1,013 

959 

880 

County, total 

481 

462 

435 

405 

400“ 

School 

70 

66 

64 

61 

58“ 

Nonschool .... 

411 

396 

371 

343 

319 

Other, total 

1,366 

1,328 

1,301 

1,184 

1,181“ 

School districts only . . . . 

1,110 

1,032 

976 

942 

916“ 


Monthly pay roll 
{In millions of dollars) 


Total 

1,423.6 

1,346.2 

1,203.7 

1,143.0 

1,039.0 

School 

391.5 

367.1 

328.0 

270.8 

200.1 

Nonschool . . 

479.0 

441.2 

392.6 

333.5 

279.6 

Federal civilian 

533.1 

537.9 

483.1 

538.7 

559.7 

State, total . . . . 

208.1 

186.6 

164.1 

136.4 

110.7“ 

School ... . ... 

58.1 

51.6 

45.4 

36.5 

28.0“ 

Nonschool 

150.0 

135.0 

118.7 

99.9 

76.2 

Local, total 

662.4 

621.7 

556.5 

467.9 

420.9“ 

City, total ... 

278.1 

265.1 

239.0 

210-8 

188.0“ 

School . 

57.5 

60.4 

57.4 

49.0 

43.6“ 

Nonschool .... 

220.6 

204.7 

181.6 

161.8 

137.3 

County, total 

86.8 

79.6 

72.0 

59.9 

55.3“ 

School 

13.8 

12.3 

11.0 

8.5 

7.4“ 

Nonschool 

73.0 

67.3 

61.0 

51.4 

45.2 

Other, total 

297.5 

277.1 

245.5 

197.2 

177.5“ 

School districts only . 

262.1 

234.6 

207.0 

171.1 

153.1“ 


" Figures for January not available; those given are for April of the same year. 
Source: U. S. Bureau of the Census, Public Employment in Jan. 1950. 
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Another trend which has been growing is with regard to the employment 
of women in government. In the federal government, an unusual number of 
women held responsible jobs during the period of the New Deal. Later, with 
the advent of World War II, the shortage of men forced many appointing 
officers to hire women instead, only to find that women were as good as men 
and sometimes even better on work previously thought to demand men. 
Today few areas of the public service are not open to women on an equal 
basis with men. In Washington alone, some twenty to twenty-five women- 
possibly more— earn from $8,000 to $10,000 a year. Naturally these positions 
are most numerous in certain areas where women have traditionally played a 
part, such as public welfare, education, labor, home economics, and the like. 
However, women rank high in almost every field. The head of the Passport 
Division of the State Department is a woman. The director of the United 
States Mint for many years was a woman, and so was the Secretary of Labor. 
A woman was also assistant secretary of the Treasury, a woman was a mem- 
ber of the Social Security Board, and a woman is a member of the Civil 
Service Commission and another is Assistant Secretary oi Defense. Two 
women have been head of the labor department in New York, and another 
directed a regional office of .the War Manpower Commission with head- 
quarters in New York. A large number of highly paid statisticians are 
women, and women lawyers have invaded the sacred portals of the Depart- 
ment of Justice. Everywhere today women may find attractive opportunities 
in the public service. 

Modern government employs large numbers of general administrators, 
economists, statisticians, librarians, lawyers, accountants, engineers, chemists, 
physicists, geographers, artists, doctors, nurses— the list is endless. The need 
for qualified and experienced persons in the skilled categories in both admin- 
istrative and technical positions is far from satisfied and apparently the 
demand will continue. 

Partly in an effort to fill this need, the National Institute of Public Affairs 
for several years carried on a useful program to select qualified college 
graduates and train them on the spot in Washington for a period of a year. 
The training, which was called an internship, started with a few weeks of 
preparatory reading, conferences with government officials, and attendance 
at hearings of Congressional committees. Each internee was then assigned 
as an assistant to a supervising official, whom he served without pay and 
without displacing a regular government employee. In 1949 there were 125 
internees so placed. After the disbanding of the Institute, some of its func- 
tions were taken over by the Civil Service Commission. 

Increasing Professionalization of the Public Service 

The ever-widening opportunities for an administrative career in govern- 
ment are shown by figures prepared by the Civil Service Commission. These 
compare the relative opportunities for scientific and professionally trained 
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people in 1896 and in 1937. In 1896, 2.3 per cent of the total civil employ- 
ment in the federal government consisted of professional, scientific, and 
technical positions. In 1937 this percentage increased to 12.72, in addition 
to those in subprofessional classifications, which comprised 15 per cent, 
making a combined total of 27.72 per cent. 

Reference to the professional groupings in government, however, does not 
mean that lawyers, economists, and political scientists, for example, are 
limited to these positions. As a matter of fact, a most notable development of 
the past twenty years has been the number of people trained in social science 
who have gone into the public service in a wide range of jobs, either tem- 
porarily or permanently. 

The rapid growth of our cities, accompanied by an ever-expanding list of 
services and functions which they have been forced to assume, has con- 
tributed greatly to the professionalization of the public service. Amateurs 
cannot be depended on to enforce health and sanitation standards, handle 
juvenile delinquency, modernize municipal accounts, operate water-supply 
systems, or supervise public construction. No progressive city expects them 
to. Nevertheless, professionalization in the public service in America still 
has a long way to go if it is to overtake the older career services of Great 
Britain, Germany, and France. Despite the early development of the career 
services in those countries, however, we must remember that even there it 
was not until fairly recently that the professional element became the 
larger one in public administration. 

GROWTH OF THE CIVIL SERVICE 

A brief survey of the career service in various European countries will help 
provide a background against which to study our own. 

The Civil Service in Europe 

If professionalization is regarded as a synonym for bureaucracy, then Ger- 
many was the first great nation to develop this field. In Prussia the merit 
system has been used since the end of the seventeenth century. No country 
in the Western world has placed more emphasis on academic qualifications 
and professional testing for entrance to and promotion in the public service. 
In the early period the focus was chiefly on law, but later it shifted some- 
what to economics and political science. Most authorities agree that the 
civil service system in prewar Germany attached too little weight to practical 
experience and too much to academic qualifications and specialization.^ 

In France minor officialdom gained a secure status earlier than in any 
other country, but emphasis on the higher civil service came later than in 
Germany or even in Great Britain. Among the great nations, furthermore, 
France is singular in that she lacks a central agency — such as a civil service 
commission— to handle centralized recruitment and testing of personnel. 

1 See Herman Finer, **Civil Service,” Encyclopedia of the Social Sciences^ II, 515—523. 



626 


AMERICAN GOVERNMENT IN ACTION 


Each major department is responsible for its own recruitment and appoint- 
ments. 

The career service in Great Britain evolved out of the personnel policies 
of the British East India Company, which in 1854 put applications for its 
positions on a competitive basis. Lord Macaulay was chiefly responsible 
for this development. Great Britain, like Germany and the United States, 
now has a centralized agency for recruitment and civil service matters. 
Educational requirements control entry to the higher and to many of the 
lower posts, and in consequence promotion from the lower to the higher 
ranks is rare. In fact, until recent years, Oxford and Cambridge were almost 
the sole sources of England’s higher career men, but more recently the 
newer universities, such as London and Manchester, have exerted a growing 
influence. 

British tradition favors a broad classical training for the public service. 
Unlike the German practice, emphasis on law is minimized. Nor is there 
even today in England as' much stress on the physical and social sciences, 
including engineering, as in the United States. The development of our 
own merit system has been more influenced by that of Britain than by that 
of either France or Germany. 

Growth of the Civil Service in the United States 

In the United States the federal government has led the states and cities 
in the extension of the merit system. Many prominent citizens, including 
Theodore Roosevelt, took part in this movement. The Pendleton Act of 
1883, culminating a fight-the-spoilsman reform that came to a head following 
the assassination of President Garfield by a disappointed office seeker, 
established a Civil Service Commission of three persons, no more than two 
of whom could belong to the same political party. All candidates for govern- 
ment positions were to be recruited by means of competitive examinations, 
and all appointments were to be made only on the basis of merit. At first 
the examinations were crude and limited to only a few positions. During the 
past fifty years, however, the examinations have been gradually extended 
and improved. 

Under the procedures followed, all positions are classified. When a 
vacancy occurs, the list of eligibles is consulted. Generally, the so-called rule 
of three must be observed: the selection must be made from among the 
three qualified persons highest on the list. Until 1944 it was sometimes 
possible to take a candidate out of order if his qualifications were superior 
to those of higher-ranking candidates, but since the passage of the Veterans 
Preference Act of 1944, the rule of three is now written into the law and 
thus may not be by-passed. Permanence of tenure is guaranteed during 
good behavior. If the office is abolished, the commission gives the incumbent 
preference in the filling of other comparable positions. 

Another landmark in the merit system is the Classification Act of 1923, 
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which divided all positions in the federal civil service into five basic groups. 

In the reorganization of 1949, however, these were revised, so that today 
the grades are GS (general schedule, which includes professional, subpro- 
fessional, clerical, administrative, and fiscal), CAF (clerical, administrative, 
fiscal), CPA (crafts, protective, custodial), and clerical-mechanical. Also the 
classified civil service itself has been broadened. Some 182,000 positions 
brought into the classified civil service of the federal government on Janu- 
ary 1, 1942, constituted the largest addition to the ranks of the merit system 
in our history. 

State and Local Civil Service Extensions 

State and local governments have been slow in adopting formal civil 
service systems. In 1936 only nine states had passed civil service laws; eight 
more added in the next few years brought the total to seventeen in 1942. 
By 1948, however, the number had increased so that in twenty- two states 
there was a comprehensive civil service program established by law. In 
every case but two (Indiana and Missouri), all state employees were in- 
cluded except elected officials and certain scattered groups of “exempted'' 
employees. This does not mean, however, that merit qualifications are not 
used in many instances despite the lack of a comprehensive law or a civil 
service commission. Thus in the remaining twenty-six states in 1948, merit 
systems were in operation which covered at least those employees engaged 
in federal-state public assistance and employment security programs. Indeed, 
the extensions of the system have been largely due to pressure from the 
federal government, especially that part of it which—like the social security 
program— is in a position to require approved personnel standards and 
practices in the states before authorizing the allotment of federal funds. 

The larger cities have generally imitated the federal example, setting up 
civil service commissions and adopting comprehensive laws. In the counties 
and smaller local subdivisions, however, the rate of development is slow. Of 
the 155,000 governing units in the United States, 3,050 are counties and 
16,000 are cities, villages, and other municipal units. In 1940, about 1,100 
merit systems were in effect, but many of these applied to limited services 
only, such as police or fire departments. Of these, 869 were in cities and 173 
in counties, with the remainder scattered through smaller units. At that 
time there were only about 700 separate civil service agencies in the whole 
country. By 1948, of 888 cities of 10,000 population or over which reported 
in a survey, almost 71 per cent had some or all of their employee groups 
under civil service, but only 36 per cent had all so covered. In 270 cities no 
employees were covered, and in 300 only firemen, policemen, and a few 
other small groups were affected. In general, the larger the city, the more 
extensive the civil service coverage. 

The civil service now covers over 90 per cent of all federal employees. 
About 46 per cent of the states, and around 5 per cent of the county and 
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municipal governments have adopted a civil service system. This last figure, 
however, is misleading because most of the larger cities have adopted 
merit systems (meaning that appointments are made on the basis of 
qualifications even where a formal civil service system does not exist), and 
a majority of the local units that do not have a formal system are too small 
even to consider it. 

A POSITIVE APPROACH TO PERSONNEL ADMINISTRATION 

Far more significant than the extension of the civil service system in recent 
years has been the recognition of the need for a broader approach to the 
problem of personnel management and for a better administration of the 
existing machinery in this field. When civil service became a reform move- 
ment, attention was focused on formal and sometimes doctrinaire questions 
relating to who should be taken into the service and who excluded. The 
fight-the-spoilsman psychology was essentially negative. It was a crusade 
against something rather than a positive action for something. 

The redirection toward a more positive approach appeared around 1934, 
at about the time the Commission of Inquiry on Public Service Personnel- 
appointed by the Social Science Research Council— published its excellent 
report, Better Government Personnel. This commission of political scientists, 
educators, and business leaders pointed to the need for a government career 
service: “We . . . recommend that the day-to-day administrative work of 
government be definitely made a career service. By this we mean that steps 
shall be taken to make public employment a worthwhile life work, with 
entrance to the service open and attractive to young men and women of 
capacity and character, and with opportunity for advancement through 
service and growth to posts of distinction and honor. “ This report, with 
several supporting monographs dealing with various aspects of personnel 
management at home and abroad, will well repay the reader who is interested 
in this subject. 

The importance of the changed approach is hard to overemphasize. 
Government employment is now regarded as an opportunity for growth 
rather than as a monopolistic position to which one is entitled under the 
law as the result of having passed an examination. Unless the responses from 
these two different assumptions have been actually seen, it is difficult to 
visualize their effect on the tone and tempo of organizations and the 
demeanor of many thousands of government employees. This modern 
view holds that it is a merit system in which we are chiefly interested and 
not a formal civil service system with all its trappings. It is the substance 
which is to be nurtured, not the form. The object is to secure well-qualified 
people, assure them a reasonable tenure, and provide the incentives to 
competent work and self-development. 

It is the human aspect of civil service that needs underscoring, not the 
system as such. This being the case, emphasis should be on what happens to 
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the successful candidate after he enters the ranks of the civil service, what 
the work of the departmental personnel officer should be, and what role the 
operating official is to play. Then there are also the questions of incentives, 
morale, promotions, rewards, and opportunities. 

personnel Management in the Federal Government 

A century from now, when Americans look back on the development of 
public personnel programs, the year 1938 will probably be regarded as being 
as important as 1883, the year of the Pendleton Act. By executive order of 
President Roosevelt on June 24, 1938, two important, related steps were 
taken. First, every major department and independent establishment was 
required to set up— if it did not already have one— a division of personnel 
headed by a director. And second, the work of all personnel agencies— 
including the Civil Service Commission and the departmental personnel 
officers— was to be planned and coordinated by a Federal Council of Per- 
sonnel Administration, headed by a chairman and employing a small staff. 

Before this time strong personnel divisions in the federal government were 
few. The fact that they have now been greatly improved has created a 
worth-while career for men and women trained as personnel officials. The 
basic truth of human psychology and motivation— testified to by successful 
executives everywhere and now implicitly recognized in the federal govem- 
uient— is that more important than who an executive gets to work for him, 
is how he appeals to and manages that person once he is on the job. People 
always perform above or below their normal competence, depending bn the 
kind of leadership provided plus the effect of all the factors entering into 
the question of morale. 

Functions of the Departmental Personnel Officer 

A difficulty experienced by a centralized civil service commission, as pres- 
ently organized, is the securing of particular employees needed by a par- 
ticular agency or official. Aggressive recruitment programs aimed at a 
given skill group are hard for a centralized agency to stage because its 
attention is concentrated on broad groups rather than on particular indi- 
viduals. A decentralized personnel agency has the advantage in this respect 
because if the prospective employer knows what he wants and if the per- 
sonnel agency is resourceful and determined, it can search for and get what 
is needed. This problem of securing specialized labor is more acute in the 
federal government than at the city level, for example, because of the 
difference in the size of the agencies. But in either case, a centralized civil 
service agency must work in cooperation with the personnel director of 
each department, who thus becomes the center of a positive personnel 
program. 

Some of the departmental personnel director's more important functions 
are to organize aggressive recruitment programs at the behest of the operat- 
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ing officials in his agency and to secure the best-qualified employees he 
can from civil service registers. He also interviews applicants, keeps per- 
sonnel records, including efficiency records, and operates in-service training 
programs in collaboration with the operating officials. In addition, the per- 
sonnel director studies and prepares improved tests for the skill groups 
coming within the jurisdiction of the department, and prepares and carries 
out classification programs. He consults with executives regarding wage 
and salary scales, promotions, and discipline. And finally, he plans and 
recommends recreation, health, and morale-building programs for the 
approval of the head of the department. 

The success of a personnel director depends on a number of factors: he 
should have the right kind of personality for the job, he should understand 
clearly what he should and should not do, he should deserve and receive the 
complete confidence and cooperation of the operating officials, and he should 
constantly emphasize morale building and other human aspects of personnel 
management rather than techniques and system, which should remain in a 
subordinate role. 

A great fault of a centralized civil service agency is that almost invariably 
it comes to regard itself as a policeman— an enforcement agency— rather than 
as a facilitator. This does not make for cooperation between the operating 
official and the personnel officer or for a constructive approach to the per- 
sonnel problem. The departmental personnel officer cannot afford to adopt 
this kind of attitude. His role is that of staff assistant to the department 
head and the bureau chiefs. His influence comes from his ability to render 
service and not from the fact that he can wield the whip of legal authority. 
At the same time, however, he must act as liaison between the head of his 
department and the civil service agency, and hence he must understand the 
points of view and objectives of both. 

The Federal Council of Personnel Administration 

Many of our state and municipal governments could study with profit the 
coordinating personnel agency that was set up in the federal government in 
1938 as the Federal Council of Personnel Administration. The membership 
of the council is made up of the directors of personnel from the operating 
departments, together with staff members from the Civil Service Commission 
and the Bureau of the Budget. Thus it is easily able to pool information, 
study common problems, and encourage the development of a professional 
attitude among personnel officers. The council has also aided with research, 
it has helped to represent the personnel needs of the operating agencies to 
the Civil Service Commission and the President, and it has assisted in 
the installation of personnel programs in new federal agencies. 

In 1940, by executive order of the President, the Federal Council of Per- 
sonnel Administration was made a branch of the Civil Service Commission. 
This arrangement has proved advantageous as a means of educating the Civil 
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Service Commission in the needs o£ the departmental personnel officers. How- 
ever, in the eyes o£ many Washington observers, there is the danger that the 
council may lose its indispensable independence. The Civil Service Commis- 
sion is traditionally resistant to change. It might have been better, there£ore, 
i£ the council had been allowed to remain separate. 

The Machinery of Personnel Administration 

The success o£ a personnel program in government depends on each o£ 
several agencies doing its appointed task and none attempting to do too 
much. The civil service agency, £or example, should be regarded as a central 
reservoir o£ personnel, not as responsible £or an all-inclusive personnel 
program. It should delegate £ull responsibility for particular operating pro- 
grams to the departmental personnel officers. It should avoid a dog-in-the- 
manger attitude and be receptive to new ideas. 

Recognizing that often in the past the United States Civil Service Com- 
mission has taken a rigid and legalistic view of its functions, the Hoover 
Commission in 1949 recommended that Congress create “an Office of 
Personnel ... in the President's Office under the direction of the Chairman 
of the Civil Service Commission in order to provide the President with 
continuous staff advice and assistance relative to matters affecting the 
career civilian service of the federal government."^ Under this plan, the 
President's personnel aide would be responsible for policy and for keeping 
in close touch with the work of the various offices of personnel within the 
departments and agencies. So far, however, no such reorganization has been 
proposed to Congress. 

The departmental personnel officer has the key to his own situation 
because he knows the needs of his department as well as the offerings of 
the central civil service agency. There are worlds of opportunity for him also, 
in employee- training programs and in the job of building morale which few 
central agencies can sponsor, except, perhaps, in the smaller cities at the 
local level of government. 

There is one besetting danger, however, against which the departmental 
personnel officer must ever be on guard: the danger of invading the field of 
the operating official. The state of morale in any organization eventually de- 
pends on the policies, skills, and personality of the operating official. He 
alone can hand out the rewards and the punishments. The personnel officer, 
therefore, may properly advise his chief, but he must not step out into the 
forbidden area of program execution. Thus an important part of the per- 
sonnel officer's job is to educate his superior, and the closer the cooperation 
between them, the better the results are likely to be. The besetting error 
of the operating official is that he fails to consult with his personnel officer as 

2 General Management of the Executive Branch (Washington, D. C., 1949), p. 25. For 
a fuller explanation, see the Hoover Commission’s supporting monograph. Personnel 
Management, and the task force report. Federal Personnel, 
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much as he should, and may therefore not give him all the responsibility 
he ought to have. In a proper kind of relationship this can be avoided. 

These relationships are much more difficult to work out in practice than 
they are to define. Every organization is jealous of its authority and ap- 
parently determined to extend it if possible. Such an attitude plays hob with 
cooperative arrangements. The Civil Service Commission, like many other 
agencies, tries to do too much— perhaps from a fear that its authority may 
be reduced. In this respect it is no different from Congress itself, which 
is infected with the same institutional virus. Everyone connected with per- 
sonnel programs, therefore, must educate himself in advance as to what 
he should and should not attempt to do. 

John D. Rockefeller is supposed to have said that while the world in the 
past belonged to the man who controlled finance, in the future it would 
belong to the man who understands people. Certainly the human problems 
and opportunities in personnel administration stagger the imagination. 
Consider, for example, questions such as these; How is it possible to get 
people to do their best when they know they are secure for life? What is 
the solution when too much security causes a loss of interest on the part of 
a person who has talent but is wasting it? Is financial reward the best way to 
increase individual effort? Should promotions be made on the basis of 
seniority or merit? And if on merit, then what happens to the efforts of 
those who are passed over? 

In addition, assuming that it broadens a man to move him about from 
one position to another until he has learned the business as a whole, how 
can this be done in a modern enterprise when specialization is so great and 
the tempo so fast that supervisors hate to break in new employees? Are the 
incentives to superior effort as dominant in public as in private enterprise? 
How great do most people find the appeal of prestige, pride of craftsman- 
ship, and association with an unselifish cause?^ Is it possible to do semiroutine 
work on the lower rungs of the ladder without losing the zest and ability 
to take on more complicated tasks later on? 

The discussion which follows will attempt to throw light on some of these 
questions, which by no means exhaust the list of major considerations. 

SALARIES AND INCENTIVES 

The aggressive effort of the federal government to draw college graduates 
into its ranks is shown in the Junior Professional Assistant Examination 
and the more recent (1949) examination for the positions of historian, 
intelligence specialist (both general and technical), foreign affairs officer, 
and social science analyst, at salaries ranging from $3,727 to $6,235 a year. 
In attractive folders the Civil Service Commission calls attention to the 
fact that almost every kind of academic specialization is needed by the 

3 See Marshall E. Dimock, “The Potential Incentives of Public Employment,” American 
Political Science Review, XXVII (1933), 628-636. 
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federal government. The salary for junior professional positions is in the 
neighborhood of from $3,000 to $4,000 a year. A careful survey made 
in 1931 revealed that up to the point of around $3,000 a year, government 
remuneration for the same kind of work is higher than in private employ- 
ment. But no salaries in government— not even for the presidency— compare 
with the very high salaries paid to some business executives. What was true 
in 1931 remains substantially true nearly twenty years later. 

The career civil servant in the federal government today may look for- 
ward to a top salary of $14,000 a year, this being the highest GS classifica- 
tion. In the executive branch, only the President with $100,000 a year, 
and cabinet officers with $22,500 a year receive more. The top civil servant 
may earn as much as an assistant secretary who is a member of the Presi- 
dent’s subcabinet. Since the close of World War II a considerable effort 
has been made to increase federal salaries all along the line, and some 
improvement has occurred in this area. 

Compensation in State and Local Governments 

Although the impression is general that state and municipal governments 
pay less than the federal government pays, this is not always the case. The 
larger states and cities pay salaries as high as— and in some cases higher 
than— those of the federal government. Since so many cities and states are 
small, however, the average for all is naturally lower than that for the 
federal government. 

The general level of compensation in New York City compares favorably 
with— and in some instances is superior to— that of the federal government. 
The action taken in 1938 is an example of New York’s progressive program 
in public personnel management. Desiring to encourage men and women 
seeking positions as general administrators— the hardest kind of person to 
get— New York City set up a salary scale which includes the positions of 
junior administrative assistant at from $3,000 to $4,000 a year; administra- 
tive assistant at from $4,000 to $5,000; senior administrative assistant, $5,000 
to $6,000; and administrator at $6,000 and over. Department heads in New 
York City receive as high as $25,000 a year. In contrast to salaries such as 
these, however, are those less than $2,000 a year in hundreds of small towns, 
where a top of $5,000 is considered unusual. 

Nevertheless, anyone thinking seriously of going into government em- 
ployment should investigate municipal and state opportunities as well as 
those in the federal government. In recent years Washington had an aura 
of glamour, with the result that attractive opportunities nearer home have 
sometimes been overlooked. 

Nonfinancial Incentives 

Those who have observed government employees at work have seen the 
activating force of nonfinancial incentives. President Hoover recorded this 
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observation in his American Individualism. There is a devotion to duty all 
along the line, said Hoover, which businessmen would give a good deal to 
command. Other businessmen have been greatly impressed by the same 
thing. In 1946, for example, Chester Bowles, long associated with private 
industry, reported that although he had ‘‘expected to find a considerably 
lower standard of efficiency” than he had been accustomed to from the 
employees in a private office, he found “a general level of ability at all 
salary grades that compared most favorably with private industry.”^ In a 
similar vein. Secretary of Defense James Forres tal commented in 1948 
that the government “could not run without the devotion and consistent 
interest that is displayed by the men arid women in civil service,” adding 
that he had been particularly impressed by “the high degree of* skill and 
understanding in the problems of handling people.”® 

What are these nonfinancial iAcentives to which government employees 
are subject? There are several. A consciousness of security and permanence, 
if not carried too far, may have something to do with the generally high 
morale. We acquire a feeling of proprietorship and loyalty toward something 
with which we expect to remain associated. Government is service for all 
the people; hence identification with government satisfies a universal desire 
to be a part of a cause larger than ourselves. 

Also, government has power and prestige in which the individual can 
easily share by reflection. Then there is what John Hobson and others call 
pride of craftsmanship— the satisfaction that comes from work well done. 
But the strongest factor is probably what intrigued Herbert Hoover— some- 
thing that may be called the public-service appeal. Made up of altruism, 
patriotism, power, and prestige, it is an effective combination. 

Government salaries are too low and should be raised. There has been 
some improvement in recent years and there is likely to be more. But in 
general, public employment— like teaching and the professions generally— 
must rely heavily on nonfinancial incentives which fortunately are present 
and constitute powerful accompanying inducements. To the right kind of 
man or woman, the chance to serve the public in a vital capacity means 
more in the way of compensation than large personal financial profit. 

Promotion Opportunities 

Government, like the large corporation, is forced to give much weight to 
seniority in making promotions. These and salary increases in the public 
service occur more or less regularly, depending on length of service, the 
vacancies that occur, and so on. In large organizations the observance of 
the rule of seniority is seemingly inevitable because so many people must 
be taken into consideration that each can hardly be treated as a separate 
case. 


4 Quoted in the Chicago Sun, March 21, 1946. 

5 Quoted in the Washington Post, November 16, 1948. 
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It is possible, however, to move ahead faster by other means: a vacancy at 
a higher salary falling outside the seniority framework, an offer at a higher 
salary from another agency of the government, a reclassification of positions 
and salaries, or success on an examination for a job several steps above the 
one held. Especially in the past ten years or so, there have been no difficulties 
about promotion in the federal government. Indeed, observers have some- 
times wondered if some young people have not gone ahead faster than their 
abilities warrant. This is particularly true of a person who is trained in a 
specialty such as statistics, or who is able to do general executive work 
where the need is greatest. 

Since 1925 the federal government has relied on an efficiency rating system 
in judging the qualifications of those who come up for promotion. Many 
state and local governments have also adopted efficiency rating methods of 
one kind or another. This plan provides a rough yardstick, but generally 
it is still far from reliable because in rating those who work for him, it is 
human for the employer to err on the side of generosity. 

In the United States the decision with regard to promotion in the public 
service is generally made in each case by the chief supervisory official con- 
cerned. In local jurisdictions with well-established civil service commissions, 
it is not uncommon to find promotions based on competitive examinations. 
Furthermore, at both the local and the higher levels— here as in other coun- 
tries— there is a growing tendency to utilize and to be guided by, in varying 
degree, a special promotion board; in England, for example, every depart- 
ment has such a body. Promotion to the very top is now a well-established 
tradition in the United States, and civil servants have even become members 
of the President's subcabinet. 

Discipline and Removal 

Efficiency rating schemes are also applied in arriving at decisions with re- 
gard to removals or reductions in salary— a most difficult area of govern- 
mental administration. It is usually easy to get rid of a man by abolishing 
his position. In that case he is thrown back on the Civil Service Commission,, 
which must reassign him. It is also easy to force him to resign for dishonesty, 
immorality, or other similar reasons. It is hardest to remove a man for 
inefficiency. For example, if an employee has been with an agency for a 
long time, the loyalty factor must be taken into consideration. Discharged 
employees are likely to appeal to their congressmen, who will usually take 
the matter up with the officials concerned. Moreover, it is not always easy 
to prove that a particular employee falls below an approved standard of 
efficiency; yet nothing hurts morale more than working beside a drone 
who gets the same salary for much less output. 

Defenders of the civil service system maintain that it is possible to get 
rid of any inefficient employee if his superior has enough courage. In recent 
years the power of removal has in fact been used more widely in many 
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federal agencies, but it is certain that the question will remain a perplexing 
one so long as permanent tenure is the rule. 

The same difficulty is experienced with regard to disciplinary action. It is 
provided in the federal efficiency rating system, for example, that low ratings 
may result in reductions in compensation, but this authority is rarely used. 
Executives generally prefer to get rid of unsatisfactory employees altogether 
than to humiliate them publicly by demotion. 

A special problem relating to discipline and removal arose in 1947, fol- 
lowing President Truman’s executive order directing a sweeping loyalty 
investigation of all federal workers. In October of that year a Loyalty Review 
Board, with the aid of the Federal Bureau of Investigation and the Civil 
Service Commission, began its examination of every federal employee. Some 
early apparent injustices in the summary firing of a few State Department 
employees caused widespread criticism of the methods employed; in fact, 
a university president publicly announced that he could no longer in good 
conscience advise faculty members and graduates to go into government 
service. Under prevailing conditions, he said, it was virtually impossible for 
trained people to do credit either to themselves or to the public welfare in 
government jobs.® 

As the investigations progressed, however, better methods were employed 
and three years after it began its work, the Loyalty Review Board was able 
to report that only 280 persons had been discharged for “loyalty reasons,” 
out of a total of 13,202 cases coming before the Board.*^ Because of the 
investigations of Congressional committees, however, and especially because 
of the spectacular charges of Senator Joseph McCarthy, the executive branch 
of the federal government was in a state of agitation during most of 1950. 

RECRUITMENT PROBLEMS 

Many difficult problems arise in connection with recruitment. Mention has 
already been made of the passive type of recruitment campaign carried on by 
a central personnel agency as against the aggressive kind possible in the 
operating agency itself. A related difficulty is that of securing employees with 
the skill combinations not found on any existing register. 

The future success of the merit system will depend in large part on the 
degree to which valid and reliable examinations can be devised to test the 
merits of competitors. With the help of psychologists, teacher specialists, and 
representatives of industry, considerable improvement has been made in 
examining techniques in the recent past. However, there is still a long way 
to go before nonroutine and nonstandardized work can be objectively meas- 
ured. If the position is one for which no adequate competitive examination 

6 Robert M. Hutchins, Chancellor of the University of Chicago, reported in an 
editorial in the Saturday Review of Literature, December 6, 1947, p. 28. 

7 The New York Times, October 29, 1950. 
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has yet been devised, why bracket it into the civil service at all? The answer 
usually suggested is that fitness may be tested in ways other than by open 
competitive examinations. There are, therefore, two main categories of 
examinations— the open competitive and the unassembled. The open com- 
petitive examination is the more widely used. Generally speaking, it is em- 
ployed in the case of routine, nonsupervisory positions for which standard- 
ized tests can be devised. Unassembled examinations are for administrative 
and professional positions. 

Open competitive examinations are given on the same day throughout 
the country in seven hundred cities, usually in the post office or the federal 
building. Candidates for most clerical, technical, mechanical, and scientific 
positions, it goes without saying, can be tested by means of standardized 
questions and procedure. The Pendleton Act must have had such positions 
primarily in view because it provided that “such examinations shall be prac- 
tical in their character, and so far as may be shall relate to those matters 
which will fairly test the relative capacity and fitness of the persons exam- 
ined to discharge the duties of the service into which they seek to be 
appointed.*' 

The unassembled examination is used to secure administrators and profes- 
sional people who would be deterred from applying if they had to take a 
written examination, and whose capability can be judged on the basis of 
their records (hence “unassembled"), including formal education, degrees 
received, positions held, salaries received, testimonials of persons in the same 
field, visible accomplishments such as bridges built or books written, per- 
sonality, and general qualifications for leadership. The factors are numerous, 
elusive, and as hard to measure as the qualifications of executive and creative 
workers generally. 

The law now provides that no minimum educational requirements shall 
be specified by the Civil Service Commission in the recruitment of employees, 
except in the case of scientific, technical, or professional positions, and here 
the commission must make a positive finding that such educational standards 
are necessary for the performance of the work. In practice, however, in arriv- 
ing at a judgment as to ability, education is taken into consideration as one 
of several factors. 

Because of the orientation of the civil service law and its champions, the 
public service failed for years to get anything approaching the number of 
first-rate executives and specialists it needed. For one thing, emphasis was on 
recruiting beginning personnel solely for the job at hand, with little thought 
for future needs; moreover, many of the top jobs were not under civil service. 
More recently this deficiency is being rectified. The Junior Professional 
Assistant Examination is a step in this direction, as is the use of the unas- 
sembled examination, which makes it possible for the agency to go out and 
get the person needed for the particular job. The greatest deficiency of the 
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public service is in trained administrative leadership. The colleges and 
universities must be relied on to fill this need. 

Outside the area of the unassembled examination, however, the situation 
is still not as favorable as it should be. The civil service register is the list of 
those who have passed a particular examination, arranged in order of excel- 
lence. But suppose the Immigration and Naturalization Service, for example, 
wants a special class of investigator to carry on alien registration. These 
investigators must be familiar with the law and understand investigating 
techniques. Where are such men to be found? Not on the Federal Bureau 
of Investigation list; because that is not suitable — it is not policemen who 
are wanted. The nearest approach is a list of law officers and a list of border 
patrolmen, but neither of these exactly fills the bill. The Civil Service Com- 
mission is too busy to give a special examination for so small a group. The 
only recourse, therefore, is to use available lists— as deficient as they are— 
and to introduce a concentrated program of in-service training. As a rule, 
however, difficulties of this kind are not too frequent. The number of exam- 
inations for specialized work increases each year. 

Veterans' preference operates in a large way in government recruitment 
through civil service examinations. From 1920 to 1940, the proportion of 
those appointed to federal positions who were entitled to veterans' prefer- 
ence ranged from 25 per cent of the total at the beginning of the period to 
30 per cent at the end of it; in 1949 it was 46 per cent. 

Under the law, veterans have five points added to their score, and their 
names go to the head of the list in each rating. In case of disablement, they 
receive five more points and are automatically moved to the top of the 
register, irrespective of rating. These provisions have been-greatly reinforced 
and supplemented by the Veterans Preference Act of 1944. An interesting 
development in this connection is that, as a result of these preferences now 
accorded veterans, the opportunities for nonveterans in a large number of 
positions have been reduced, although the opportunities for women not 
only remain as attractive but in some fields have improved. > 

Most civil service laws forbid any question regarding the applicant's reli- 
gious belief. This is a necessary and desirable stipulation, and in line with 
one of our most cherished civil liberties. In actual practice, however, it is 
hard to enforce, especially when it comes to appointments. It is becoming 
a serious problem in some jurisdictions. 

After the examination has been taken, the papers have been graded, and 
the eligible list has been drawn up, the successful candidate is offered a 
position when an opening occurs. If he accepts, he is then on probation for 
six months in most cases, during which time he may be removed for any 
cause by the appointing officer. Actually, very little use is made of this 
authority. Indeed, if it were applied more conscientiously it would help 
solve the problem of getting rid of misfits later, when the matter is infinitely 
more difficult. 
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PROVISION FOR RETIREMENT 

Government retirement systems applicable to the civilian population have 
developed outside the social security plan. In the public service, pension 
plans were slow to develop, but in recent years they have spread rapidly. 
Most of them are more liberal than those under the social security program. 
In 1936 only 10 states had passed no retirement legislation. In 1938 there 
were 559 retirement plans in operation for cities of over 10,000. At about the 
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same time there were 30 state-wide teacher retirement systems and 56 at the 
local level.^ The federal plan, one of the best, was created by Congressional 
legislation in 1920. 

The principal advantages of a retirement plan to the government are 
increased efficiencies resulting from the automatic retirement of persons 
who are aged, ill, or physically impaired. It keeps the promotion ladder open 
to young people. The advantages to the individual are security in old age, 

8 Leonard D. White, Introduction to the Study of Public Administration ^ rev. ed. (New 
York, 1939), p. 402. 
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protection of dependents, and opportunity to spend his declining years as 
he chooses.^ 

Public-service retirement plans are usually contributory and compulsory 
for new entrants. They may be either actuarial— resembling a regular insur- 
ance plan— or of the cash disbursement type. The former is more often pre- 
ferred. In the retirement plan of the federal government, the Treasury 
Department invests the funds, the individual accounts are maintained by 
the General Accounting Office, and the Civil Service Commission determines 
eligibility. The states have tended to create large units of pension adminis- 
tration, such as state-wide plans including all state employees, and even in 
some cases the employees of local governments. 

A danger to be guarded against in the use of retirement plans is the 
greater difficulty in eliminating unsatisfactory employees whose salary deduc- 
tions have accrued to a considerable amount. In the federal plan the 
deduction from pay rolls is 5 per cent. The usual compulsory retirement 
age in the government is seventy years, but in some cases the employee may 
choose to retire at sixty-five or even earlier. In the federal government a mini- 
mum service of fifteen years is required before retirement benefits may be 
received. 

The chart on page 639 shows the percentage of state and local govern- 
mental units maintaining retirement systems protecting part or all of their 
employees in 1941. 

EMPLOYEE ORGANIZATIONS AND POLITICAL NEUTRALITY 

The right of government employees to organize their own associations is 
now recognized in most countries, including our own, where it has been 
used in the federal government for over thirty years. Here the major 
employee unions are affiliated with either the American Federation of Labor 
or the Congress of Industrial Organizations. However, employees of the 
government, because of their special position, are not supposed to use the 
weapon of the strike and, except in individual and minor instances, have 
not done so. In fact, their collective bargaining rights are generally well 
respected without it.^® There is much concrete evidence that the unions 
have been able to increase wages, reduce hours, and improve working con- 
ditions. However, when the Labor-Management Relations Act was passed 
in 1947 (the Taft-Hartley Act), Congress included a prohibition of all 
strikes against the government, so that now federal employees who strike 
face discharge, forfeiture of their civil service status, and ineligibility for 
re-employment for three years. 

A peculiar aspect of civil service systems is that civil service employees are 
not supposed to take part in political activities. It is held that they should 

9 The best treatment of this subject is found in Lewis Meriam, Principles Governing 
the Retirement of Public Employees (New York, 1918). 

10 See Gordon R. Clapp and Others, Employee Relations in the Public 'Service; A Report 
Submitted to the Civil Service Assembly of the United States and Canada (Chicago, 1942). 
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be neutral as regards political parties and that anonymity is what they should 
seek. This assumption creates several interesting and difficult problems. The 
injunction against political activity has been reinforced by legislation.^^ 
The Hatch Acts of 1939 and 1940 were passed to put in more express form 
the rule which the national civil service has long attemjDted to enforce: 
that employees, "‘while retaining the right to vote as they please and to 
express privately their opinions on all political subjects, shall take no active 
part in political management or in political campaigns.” Each year since 
the Civil Service Commission was created it has passed on several cases 
where this rule was involved. Until the time of the first Hatch Act, however, 
this rule covered only the classified civil service. The 1939 legislation ex- 
tended it to the unclassified service. When this was thought to be inade- 
quate, the 1940 legislation applied it to all state and local employees whose 
principal employment is in connection with any activity financed in 
whole or in part by federal grants and loans. Considering the number and 
variety of federal grants to the states, this law is likely to cause some com- 
plications. 

The gradual extension of the civil service system raises some important 
questions for the American people to answer. The coverage of the civil 
service at the state and local levels is still far from complete, but in the 
national government it embraces more than a million people. In other 
words, a million to two million peo.ple are supposed to be neutral and 
politically anonymous. What a remarkable thing this is to expect of human 
nature! Is it possible? Is it even desirable? What effect does it have on people? 

There are important aspects of this issue.^-^ For one thing, an element of 
morale and motivation is related to this question: Will people work as 
hard and as well when they are required to be politically anonymous and 
neutral as when they identify themselves with a cause? And if neutrailty is 
required of large numbers of people, what is the collective effect on their 
personalities and emotional releases? Will sublimations and compensations 
have to be found? Or is it enough if they merely identify themselves with 
the interests of their professional group and the program it stands for? 

Of equal significance is another question: How can the gulf between the 
politically neutral civil service and the party leadership responsible for 
policy in the administrative branch of the government be effectively closed? 
It has repeatedly been said in this book that lack of leadership at the top is 
one of the greatest institutional weaknesses in American government. It 
takes a higher caliber of elected leadership to energize the bureaucracy than 
has generally been provided. If neutrality is extended, the need for stimulat- 
ing leadership will be even greater. 

See L. V. Howard, "‘Federal Restrictions on the Political Activity of Government 
Employees,*’ American Political Science Review, XXXV (June, 1941), 470-489. 

The constitutionality of the Hatch Act wat upheld in United Public Workers v. Mitchell 
(330 U. S. 75. 1947). 

12 See Marshall E. Dimock, The Executive in Action (New York, 1945), Chap. 21, “Re- 
vitalizing Personnel.*’ 
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And finally, what is the effect of civil service on political parties and 
party government? Does civil service weaken party government and through 
it representative government? These questions go to the roots of our political 
system and should be fully thought out and discussed in all their ramifica- 
tions. 

On one factor, at least, we should be able to agree. If we are to be increas- 
ingly ruled by a professional bureaucracy, it is of the greatest importance 
that its members should have the best brains, the deepest philosophical in- 
sight, the closest touch with common sentiment and preferences, and as 
thorough a knowledge of statecraft in all its aspects as our institutions of 
higher learning are able to give them. 

QUESTIONS 

1. Summarize the recommendations of the Hoover Commission relative 
to personnel administration in the federal government. 

2. What is Better Government Personnel? 

3. What are the legislative landmarks in federal civil service, com- 
mencing with the Pendleton Act? Mention at least three others. 

4. What are the opportunities for veterans in the public service? for 
women? for college graduates? Mention two books dealing with the govern- 
ment career service. 

5. How do administrative positions compare with legislative and judicial 
positions in number, variety, and level of compensation? 

6. Define the following: executive civil service, recruitment, testing, 
in-service training, classification, efficiency rating, discipline and removal, 
political neutrality. 

7. What did the Hatch Act provide? What provisions of the Taft- 
Hartley Act apply to federal employees? What are the functions of the 
Loyalty Review Board? What is your idea of public policy in these con- 
troversial areas? 

8. Do you favor veterans' preference? Why or why not? 

9. To what extent is a formal civil service system found in state and local 
governments? 

10. Summarize the provisions of public employment in these areas: 
compensation, retirement, incentives, promotion. 

11. What are the elements of a constructive personnel program? In this 
connection, consult Henry C. Hubbard, “Elements of a Comprehensive 
Personnel Program," Public Personnel Review, I (1940), 1-17. 
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CHAPTER 35 


PUBLIC FINANCE— THE CITIZEN'S BUSINESS 


The public business must be run with money, and today it takes a lot o£ 
money to operate a government. During World War II the United States 
sj)ent over half of its national income on programs financed through gov- 
ernment— and in 1945 the national income had reached $160 billion. It is 
estimated that in the decade following the war the total cost of a peacetime 
government, including interest on the national debt, would amount to 
between one fourth and one fifth of our total national income, which, in 
1950, had climbed to $218.8 billion. Merely in financial terms, therefore, 
government is a big business — the biggest in the country. 

Public finance is so central that we could almost redefine the state and 
say that it is the territory, the people on it, the government, and the financial 
resources with which the politically determined goals of society are sought. 
Finance is as crucial as that. 

THE FAR-REACHING EFFjECTS OF PUBLIC FINANCE 

The services that society attempts to provide through government can be 
supplied only when funds are available at the right place, at the right time, 
and in the right amounts. Legal and other limitations found in state con- 
stitutions and statutes are sometimes an obstacle to the raising of funds for 
needed public expenditures. Finance, therefore, influences constitutions, 
laws, organization, administration— all the other elements of government. 
Control of the purse strings is the control of government. Kings lost their 
power and the people won popular sovereignty when the rulers could no 
longer secure sufficient revenues without the people’s representation and 
consent. Finance is thus one of the means by which the people may influence 
the policies and programs of their governments. 

Whether they are public or private, expenditures must be judged by the 
extent to which they produce or contribute to the production of goods and 
services for society as a whole. If public funds are spent with this in mind, 
they may be more productive than the expenditure of private funds. In 
the long run, therefore, it is not so much a matter of how much governments 
spend— as fearsome as our national debt appears to be— as what they spend 
money on and its effect on the well-being of society. 

In the words of Adam Smith, public finance has long been considered a 
principal subdivision of the science and art of the statesman and legislator. 
The tax policy of government, for example, is a tool of political economy 
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if that term is defined as the broadest plans and decisions by which the 
community may ioster its own well-being. Its tax policy is one of the prin- 
cipal means by which the government stimulates or checks the business 
and financial activities of our economy. Thus if cprporations or citizens 
earn more money than the community thinks they ought to keep, the excess 
can be recaptured through taxes. If the government wants to stimulate ini- 
tiative, it can adjust its tax policy in that direction. In recent years, tax 
policy has been considered by some as a possible substitute for greater over- 
all planning and control by government. According to this view, the gov- 
ernment has an inescapable responsibility for stabilizing and directing 
economic tendencies, but it should do so indirectly through tax policy rather 
than by direct planning and control. 

The manner in which the burden of taxation falls on individuals and 
classes helps to determine whether economic differences among them shall 
increase or diminish— whether, after the payment of taxes, there shall be a 
greater range between individual incomes or a smaller one. Differences in 
economic power, in turn, are reflected in the distribution of political influ- 
ence within the electorate, because in general those with the greatest eco- 
nomic resources command the greatest political respect. In addition, the 
expenditure and revenue policies of government have become one of several 
X factors in the operation of a business enterprise. How can businessmen 
plan for the future unless they know in advance what government is going 
to do? Business confidence seems to depend on the predictability and stability 
of the policies of government. 

Differences in tax policy affect the growth of cities, states; and localities, 
and determine the degree of success with which private businesses compete 
with one another. For example, here is a city that is tax-free because of 
income derived from a public enterprise, such as a municipal electricity 
plant. But a neighboring city has high taxes. This could be the principal 
factor determining successful business competition on the part of the first 
city against its neighbor. 

That the power to tax may be used for regulatory and prohibitive pur- 
poses was seen in an earlier chapter. You may recall the oleomargarine case, 
for example, in which the sale of a colored product that might compete with 
butter was discouraged through the imposition of a heavy tax (repealed in 
1950). Taxation, therefore, is not only the blood stream of government; 
it is also an effective way of exercising social and economic controls. 

THE COST OF PUBLIC EXPENDITURES 

The transactions involved in financing our governmental operations may be 
compared with paying money over the counter at the grocer's. In both cases 
something is purchased that is presumably needed. What is sometimes differ- 
ent is the method of collection. Usually the grocer is paid in cash. Govern- 
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ment, on the other hand, presents its bill for most of its services when it 
collects our income tax from us. 

Actually the difference is not as great as this because charge accounts are 
widespread in the retail trade and ‘‘cash on the barrelhead’' is increasingly a 
government practice. Cash is paid to the government, for example, in the 
form of a tax added to the price of various articles or services, including 
most amusements and luxuries. It is as though each of us had two pockets, 
in one of which we keep our funds for private purchases and in the other 
our money for governmental services. But the source of the money is the same 
and the method of payment often identicaL 

When we pay for governmental services in a lump sum, as we now do in 
the case of the income tax, we realize more clearly than we used to how much 
these services cost us. The same is true of property taxes, which are usually 
paid in a single sum or in large installments. But when the cost of govern- 
ment is added to the price of a private purchase such as theater tickets, it be- 
comes more difficult to reckon the total cost of government to the individual. 

Expenditures of government have gone up so rapidly that it is hard to get 
even a general picture ol what government is costing each one ol us. The 
increase has been typhonic in the past generation because of a world-wide 
depression, two world wars, and the threat of a third. As shown in the 
accompanying table, total public expenditures had increased by 1947 to six- 
teen times their 1913 level, and in 1949 they were even higher. In the fall 
of 1950, because of the serious military situation in Korea, President Tru- 
man was asking for many additional billions of dollars, and it was estimated 
that by 1952 defense costs alone might total $46 billion. 


COST OF GOVERNMENT IN THE UNITED STATES. 1913-1949 

{In billions of dollars) 


Year 

Total expenditures 

Federal 

State and local 

1913 

3.0 



1929 

10.2 

2.6 

7.7 

1940 

18.3 

10.1 

9.3 

1947 

43.3 

30.9 

14.2 

1949® 

55.0 

42.0 

13.0 


"Estimated. 

Source: Bureau of the Census. 


In 1913 total public expenditures were only 8 per cent of the national 
income, whereas in 1947 they represented 25 per cent of that total. A more 
accurate method of comparison, however, is to point out that in 1913, total 
governmental expenditures were approximately 8 per cent of the gross 
national product; by 1929 they had risen to 10 per cent; by 1940 to 18 per 
cent; during the peak of World War II they were almost 50 per cent; and 
in 1947 they were 25 per cent. 



AMERICAN GOVERNMENT IN ACTION 


<J50 

It is also interesting to compare the percentages of total public expendi- 
tures at the federal, state, and local levels, as in the following table: 

PERCENTAGES OF TOTAL EXPENDITURES, BY LEVELS 


Year 

Federal 

State 

Local 

1913 

25 

15 

60 

1938 

44 

20 

36 

1947 

66 

16 

18 


Source: Bureau of the Census. 


In the twenty-year period between 1929 and 1949, federal outlays increased 
from a little more than a quarter to roughly two thirds of the total public 
expenditures. It is also worthy of note that during the same period, the 
percentage of local expenditures declined sharply, while the state percentage 
remained relatively constant. 

Consider the effect of depression expenditures on local finances alone. In 
1929, local governments spent 27 per cent of their total outlays on edu- 
cation, and only 6 per cent on welfare and relief— hardly one fifth as much. 
This was the year the depression started. Six years later, in 1935, local 
expenditures on relief had jumped far ahead of the outlay for education. 
But by 1942, the cost of public welfare was back to about 13 per cent, the 
outlay for highways was approximately an equal proportion, and the share 
for education was 38 per cent. In 1948 the cost of municipal government in 
the thirty-seven largest cities in the United States had increased to a total 
of |2.8 billion, or an increase of 17.2 per cent over the preceding year. In 
Atlanta, Columbus, Oakland, and San Antonio the increase in costs was 
more than 33.3 per cent. Only four of the cities listed had an increase of 
less than 10 per cent. 

The effect of a major war on the expenditure picture is even more strik- 
ing, as the following figures for World War I and World War II illustrate: 


COMPARISON, FEDERAL GOVERNMENT EXPENDITURES. 
WORLD WARS I (1917-1918) AND 11 (1940-1945) 


1917-1918 


1940-1945 


Total spent S36 billion 

Monthly expenditures . . S2 billion peak 

Aid to allies 

Industrial production 

Proportion of national produc- 


tion spent on war One quarter 

New manufacturing facilities. . $3 billion 

Total government employees . Under 1,000,000 


S3 00 billion (8 times as much) 

S8 billion, mid-1944 
One year (1943) exceeded total for 
World War I 

Peak three times as great as in 1918 
One half 

S20 billion, mid-1944 
Over 3,000,000 


Source: Adapted from Harold D. Smith, The Management of Tour Government (New York, 
1945), p. 42. 
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Even though some of these figures are for 1940-1944 only, and hence in- 
clude one peacetime and exclude one wartime year, they show the enor- 
mous expenditure involved, even compared with World War I. 

A composite picture of public revenues, expenditures, and debt outstand- 
ing for the federal, state, and local governments in 1942 is given in the 
following table: 

The Cost of Government Following World War 11 

The proportion of our national income spent on the public business in the 
postwar period depends on the figure for the total national income. If that 
is $150 billion a year and the cost of government is around $30 billion, then 
the cost of government will be one fifth of our national income. If, however, 
the national income drops to, let us say, $140 billion a year, while the cost 
of government increases to $35 billion, then one fourth of the national 
income will be spent on government, which is where matters stood in 1938. 
This relationship between national income and governmental expenditures 
might be repeated if another major depression occurs, because in that case 
public costs would inevitably increase in the fields of relief and public works; 
at the same time, because of the depression, individual incomes would de- 
cline, as would revenues from the income tax. In 1950, national income 
had reached $219 billion and the cost of government prior to military opera- 
tions in Korea totaled something like $55 billion, all levels combined, thus 
producing a ratio between income and outgo somewhat more favorable 
than it had been twelve years before. 

A major factor in post-World War II calculations is the greatly increased 
fixed cost of servicing the national debt. In the United States we have never 
reached so high a figure before, but it looks as though we might as well get 
used to it. During World War II our national debt increased somewhere in 
the neighborhood of 600 per cent— from around 40 billion to around $280 
billion. By mid- 1948, total federal indebtedness stood at $250 billion, and 
interest alone was costing taxpayers something like $5.5 billion a year, or 
more annually than the total cost of financing the federal government in 
1933. 

Beyond this, the picture is not so clear. Some interesting data, however, 
have been published by the Committee for Economic Development— an 
organization of businessmen headed by Paul G. HojSman, then president 
of the Studebaker Corporation— in a study entitled '*A Postwar Federal 
Tax Plan for High Employment,'' which appeared in 1944. On the question 
of future public expenditures and the taxes that will be necessary, the com- 
mittee concluded that our postwar taxes will probably be at least three 
times higher than in 1940, the last peacetime year, which would bring them 
to $27 billion; but in 1949 the President asked for a budget of $42 billion, 
and in 1951, because of renewed defense needs, the figure was $71.6 billion. 
Defense and foreign aid are huge items; payments to veterans and increased 
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FEDERAL. STATE. AND LOCAL REVENUE. EXPENDITURE. 

AND DEBT OUTSTANDING. 1942 

{In milhons) 

(Note: This table emphasizes totals, inclusive of intergovernmental aid, for each of the 
three levels of government. To eliminate double counting in the totals of federal, state, and 
local governments, subtract from general revenue the item “Aid received*’ and subtract 
from general expenditure the item “Aid paid.”) 


Item 


General revenue 

Taxes 

Individual income 

Corporate income 

Property 

Sales and gross receipts and customs 

Licenses and privilege 

Pay roll 

Other 

Aid received from other governments 

State 

Other 

Earnings and miscellaneous 

General expenditures 

Operation 

Generzil control 

Public safety 

War activities 

Police 

Other 

Highways 

Natural resources 

Sanitation 

Hezdth and hospitals 

Public welfare . 

Schools 

Miscellaneous 

Capital outlay 

General control 

Public safety 

War activities 

Police 

Other 

Highways 

Natural resources 

Sanitation 

Health and hospitals 

Public welfare 

Schools 

Miscellaneous 

Aid paid to other governments 

General control^ 

Public safety 

War activities 

Police 

Other 

Highways 

Natural resources 

Sanitation 

Health and hospitals 

Public welfare 

Schools 

Miscellaneous 


Total 

Federal 

State and Local 

Total 

State 

Local 

$26,858 

$13,721 

$13,137 

$6,114 

$7,023 

23,165 

13,510 

9,655 

4,975 

'4,680 

3,539 

3,263 

277 

250 

27 

5,021 

4,744 

277 

274 

3 

4,593 


4,593 

271 

4,322 

5,640 

3,294 

2,346 

2,219 

127 

1,340 

518 

822 

686 

136 

2,354 

1,271 

1,084 

1,076 

8 

678 

421 

257 

200 

58 

2,572 


2,572 

810 

1,762 

1,662 


1,662 


1,662 

909 


909 

810 

100 

1,122 

211 

910 

329 

581 

47,328 

34,320 

13,008 

5,844 

7,164 

31,138 

23,954 

7,184 

1,862 

5,322 

1,162 

438 

724 

171 

554 

21,915 

21,158 

757 

122 

635 

21,127 

21,111 

16 

16 


397 

10 

386 

37 

349 

392 

37 

355 

69 

286 

866 

66 

800 

252 

548 

1,160 

1,001 

159 

123 

35 

188 


188 


188 

605 

27 

578 

287 

291 

2,344 

1,125 

1,219 

511 

708 

2,247 

23 

2,224 

243 

1,980 

650 

115 

536 

154 

382 

7,618 

6,577 

1,041 

619 

422 

52 

33 

19 

3 

16 

6,298 

6,265 

33 

8 

25 

6,265 

6,265 




5 


5 


5 

16 


16 


16 

743 

’75 

668 

’531 

137 

207 

196 

11 

7 

5 

38 


38 


38 

38 


38 

‘ 26 

12 

4 


4 

1 

2 

169 


169 

26 

142 

69 

7 

62 

17 

46 

2,647 

837 

1,810 

1,789 

21 

118 

161 

17 

\7 


101 

101 




10 


16 

* io 


7 


7 

7 


508 

154 

354 

350 

*‘*4 

30 

29 

1 

1 


‘39 

29 

‘ 16 

* *10 


772 

376 

396 

396 


829 

29 

801 

787 

14 

350 

119 

232 

229 

3 
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FEDERAL. STATE. AND LOCAL REVENUE. EXPENDITURE. 

AND DEBT OUTSTANDING. ]942— Continued 


Item 

Total 

Federal 

State and Local 

Total 

State 

Local 

General expenditures — Continued 






Debt service 

2,897 

1,260 

1,637 

428 

1,209 

Interest 

1,796 

1,260 

536 

114 

422 

Provision for debt retirement . . . . 

1,101 

1,101 

315 

786 

Contributions to trust funds and 




enterprises 

3,028 

1,693 

1,336 

1,146 

190 

Enterprises 





Operating revenue 

2,857 

1,694 

1,164 

138 

1,026 

Operating expense 

2,191 

1,587 

604 

38 

566 

General and enterprise debt outstanding 






Gross debt 

95,991 

76,991 


3,271 1 

15,729 

Long-term 

89,431 

71,387 

18,044 

3,107 

14,937 

General government 

75,190 

62,740 

12,451 

2,858 

9,592 

Enterprise 

14,241 

8,647 

5,594 

249 

5,345 

Short-term ... 

6,560 

5,604 

956 

164 

792 

Net long-term 

87,501 

71,387 

16,114 

2,620 

13,494 


Note : Because of rounding to the nearest million, figures do not always add to totals. 
Source: U. S- Bureau of the Census, Governmental Finances in the United States 1942^ United 
States Summary. 


social security benefits also represent large totals that may be expected to 
climb even higher. Note the following estimates for the fiscal year 1951: 

ESTIMATED FEDERAL OUTLAY FOR FISCAL YEAR 1951 

{In millions of dollars') 


International affairs and finance 4,711 

Natioipial defense 13,545 

Veterans’ services and benefits 6,080 

Social welfare, health, and security 2,714 

Housing and community development 1,329 

Education and general research 434 

Agriculture and agricultural resources 2,206 

Natural resources 2,218 

Transportation and communication 1,682 

Finance, commerce, and industry 212 

Labor 243 

General government 1,267 

Interest on the public debt 5,625 

Reserve for contingencies 175 

Total ; 42,439 


These figures are based on President Truman's budget message of January, 
1950, but by the fall of that year additional billions were needed for defense 
purposes. 

On the basis of known factors as of 1949, federal requirements in peace- 
time might amount to something like $45 billion a year, including obliga- 
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tions for increased social security benefits. To this total should be added 
around $13 to $15 billion to cover the needs of state and local governments, 
with education totaling an estimated $3 billion, roads and streets $2 billion, 
and relief and other welfare items another $2 billion.^ Thus we have a 
minimum annual financial requirement of around $60 billion. Assuming a 
national income of approximately $200 billion, the outlay for governmental 
expenditures runs to about $30 per cent of our national income. This is one 
measure of the extent of our investment, as citizens, in government. 

What the Average Family Will Pay in Taxes 

On the basis of available data, it appears that an average family of four in 
the United States must expect in the future to pay $850 a year in the form of 
taxes — federal, state, and local. This is the prediction of the Committee for 
Economic Development in its report referred to above. Of this $850 total, 
approximately two thirds, or $510, will be paid in federal taxes. These fig- 
ures assume that taxes would be spread evenly over the whole population, 
with everyone paying the same amount irrespective of income. But that, 
of course, is not the way it is done. Those in the lower-income groups pay 
much less than the average, while those in the higher brackets pay consider- 
ably more. 

Comparing the peacetime costs of the federal government to the average 
family, we find that in 1929 the cost amounted to $132; in 1933 it had fallen 
to $68; in 1940 it had risen to $156 and in 1949 it was $359. The predicted 
figure of $510 represents an increase of 227 per cent over that for 1940. 

An even more forceful way of presenting the burden of federal taxation on 
the individual is to take the income tax for 1944 and apply it to the various 
income levels. In the figures that follow, taken from the study of the Com- 
mittee for Economic Development, the assumptions apply to a married 
couple with two dependents, and to income without capital gains or losses 
so that all income is subject to the normal tax: 

FEDERAL INCOME TAX PAYMENTS. 1944 


Net income^ after 
deductions but be- 
fore exemptions 
$ 2,000 

4.000 

6.000 

8,000 

10,000 

16,000 

25.000 

50.000 

100,000 


Amount of tax 
$45 
505 
1,005 
1,585 
2,245 
4,725 
9,705 
26,865 
68,565 


1 Consult Lewis H. Kimmel, Governmental Costs and Tax Levels (Washington. D. C., 
1948), pp. 10-11, and Shorey Peterson, Economics (New York, 1949), p. 800. 
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These, o£ course, are the actual schedules for 1944. In 1948, Congress 
reduced the schedules considerably, but there were many who doubted that 
such reductions could be made permanent. 

THE NATIONAL DEBT 

In 1940 the total debt of American governments— federal, state, and local- 
amounted to around $53 billion. Two thirds of this was federal, one third 
was state and local. By February of 1946, the national debt stood at nearly 
$280 billion, including some $15 billion for state and local governments. 
Three years later the national debt had been reduced to $250 billion, but in 
1950 it was back to $257 billion, or $1,692 per capita, and it seemed likely to 
go a good deal higher. 

A national debt of this magnitude is obviously something to take seriously, 
but it is nothing to be unduly alarmed about. The United States is now 
merely in the same relative position long occupied by other countries, in- 
cluding Great Britain; up until World War II, they managed to get along 
pretty well. British experience indicates that a national debt can be serviced 
without too much difficulty so long as it does not amount to more than twice 
the national income. Therefore if our national income were maintained at 
around $175 billion to $200 billion, we should encounter little trouble. 
According to the president of the National Association of Mutual Savings 
Banks, who said in 1942 that a national debt of $250 billion is safe so long as 
the national income remains above $100 billion, eyen this may be too con- 
servative a proportion. 

Whatever the ratio of debt to income may be, however, it is obvious that 
the only way to finance the government and retire the national debt is to 
keep the national income at a high level. In 1929 our national income 
amounted to only $83 billion— and that, you will recall, was a year of pros- 
perity. In 1932 the national income had dropped to $40 billion. An annual 
climb after this low point brought the figure to $78 billion in 1940— when 
defense expenditures by the federal government were already beginning to 
stimulate a sharp rise. The following year the national income had grown 
to $96 billion, and in 1942 it stood at $120 billion. In 1945 it reached $160 
billion, which was nearly twice the size of the national income in 1929, and 
in the inflationary period between 1946 and 1950 it reached $219 billion. 
A serious inflation or a serious depression that might dislocate high-level 
demand and production is the greatest potential threat to our economic 
stability. We have been compared to a Flying Fortress, which must either 
maintain its speed or crash. 

As a nation, we have usually ranked high in the matter of national in- 
come. The following table, showing comparative figures for 1937, gives the 
national income picture for eight nations in a year that was more or less 
^‘normal'’: 
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NATIONAL INCOME OF THE UNITED STATES AND OF 
FOREIGN COUNTRIES. 1937 


Country 

In millions 
of dollars 

Per capita, 
in dollars 

United States 

69,246 

536 

Australia 

3,065 

446 

Canada 

4,162 

374 

France 

9,801 

234 

Germany 

28,542 

421 

Japan ... 

5,413 

76 

New Zealand 

648 

408 

United Kingdom 

23,672 

500 


Source: Economic Almanac ^ 1943— 1944 , p. 454. 


A high national debt requires a high national income. Under these circum- 
stances, a program o£ high taxes is in the public interest, for a national debt 
the size of ours may be inflationary if it is not offset by an appropriately high 
tax level. The editors of Fortune Magazine pointed this out in the issue of 
May, 1945: “Administration of a huge debt for decades to come,“ they say, 
“will be an inescapable necessity. And since it is now a well-established fact 
that movement of the debt up or down has profound effects on the level of 
economic activity, we look forward to seeing the powerful instrument thus 
at our disposal used boldly. It must be used to prevent deflation and waste of 
productive resources, or inflation and economic disruption, as the needs of 
any particular future period may indicate/' 

Generally speaking, a nation goes into debt either for revenue-producing 
programs, in which case the debt can be paid off out of income, or for non- 
productive purposes, and here other sources of income must absorb the 
load— at least to the extent of payments on interest. Examples of revenue- 
producing indebtedness include those involved in building war plants which 
can be converted to peacetime production, or the expenditures on the Ten- 
nessee Valley Authority where a regular income is received from the sale of 
power. Wars and relief are examples of unproductive indebtedness. Indeed, 
throughout history war has been the principal cause of public debt. If we 
could eliminate'war, we might approach the ideal state of pay-as-you-go. 

Realistically considered, the losses due to war are not measurable in money 
terms. Money is merely a shorthand expression for consumable and reproduc- 
tive wealth. The real losses of war lie in depleted natural resources such as 
petroleum and iron, in the destruction of cities, and in the millions of human 
lives affected. 

The national debt of the United States is now so widely distributed among 
the citizens of this country, especially through the sale of war bonds, that na- 
tional bankruptcy is next to unthinkable. Of the, cost .of World War II, 44 
per cent was raised through taxation and 56 per cent through loans, as of 
October, 1945. Thus we owe ourselves the debt. No one outside ourselves can 
foreclose if the payments are not prompt. Besides, there can never be a fore- 
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closure in a realistic sense so long as a nation has adequate men and resources. 
They are the sinews o£ economic welfare. 

The Debt Policy of the United States 

Granted that it would take decades to retire a debt of $250 or so billion, 
the question arises whether we should attempt to pay off the principal at all, 
or whether we should not be content merely to meet the interest payments. 
There are two schools of thought on this issue. One group contends that 
there is no virtue in trying to retire a debt so large; the other maintains that 
it is imperative to do so and the sooner the better. What are the general 
considerations in this important question? The following arguments and 
rebuttals have been made: 

Argument: As long as businessmen know that the debt must eventually be 
paid, then if it is not reduced it acts as a depressant on business activity. 
Reply: This is merely a state of mind; so long as national income remains at 
a satisfactory level there is nothing to worry about. 

Argument: Business confidence depends on the soundness of the public 
credit. Credit is not good when the country is up to its ears in debt. Reply: 
So long as the payments of interest maintain business confidence, there is no 
reason why the principal must be reduced in substantial amounts. Besides, 
national income is all that matters. 

Argument: A high national debt requires high service charges and they in 
turn make high taxes necessary. High taxes depress business activity. This in 
turn lowers production and employment. Consequently the national debt 
should be reduced as rapidly as possible. Reply: It is a good idea to reduce the 
national debt a little at a time, as we are able, but we should not be alarmed 
if debt reduction is very slow. Would not the excessively high taxes required 
to reduce the debt also have a depressing effect? Again we come back to a 
state of mind. The country is as sound as its production, its employment, and 
its national income. 

There is an interesting paradox about debt policy. The same businessmen, 
for example, who worry because the national debt is not paid off in full at 
the earliest possible moment are likely to be most disturbed at the suggestion 
that the debts of private corporations be retired and the “investments"' with- 
drawn from the market. According to this point of view, the soundness of 
the capitalistic system is apparently measured by the amount of bonds 
(indebtedness) which our corporations have outstanding, but in government 
the opposite principle applies. 

In this connection it is interesting to note that during the 1930"s, for 
example, the net private debt in the United States was from two to three 
times as high as the net public debt during the same period, and that 
not until 1943 did the public debt become larger than the total of private 
debt. 

Why not be consistent? If it is a good thing for the government to pay its 
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debts, why is it not an equally good thing for private enterprise to do like- 
wise? If the railroads, for example, could substantially reduce their indebted- 
ness, could they not compete more successfully with newer forms of trans- 
portation such as the airplane and the automobile? Would our capitalistic 
system be weakened or strengthened if the only securities available were in 
the form of shares of stock, and if virtually all bond issues were liquidated? 
This inconsistency has been noted by Stuart Chase in his book. Where's the 
Money Coming From? “Thus when people who do not look like com- 
munists,’’ says Chase, “tell me that we ought to get rid of debt, I stand 
amazed at such a revolutionary proposal. They are saying, in effect, that they 
want to abolish the capitalist system. No debts, no banks, no bonds, no 
stock markets. Even the Russians have not gone to such lengths.” 

Tax-exempt Government Securities 

The issue of the payment of the national debt is given added importance 
because of the great totals of tax-exempt government securities outstanding. 
These securities pay a low rate of interest as a group and are in demand by 
conservative investors primarily because they are not subject to taxation. It 
is now increasingly recognized that the tax exemption of such investments 
is an outworn relic of the past and has no justification in economic or social 
policy. In 1940 the total of federal bonds that were wholly or partially tax 
exempt amounted to more than |45 billion, with state and municipals— as 
they are called— totaling another $20 billion. This was three times the value 
of all manufacturing facilities ($22 billion) at the time the United States 
entered World War II in 1941, and all of it was exempt or largely exempt 
from taxation. In 1948 a record $8 billion worth of tax-exempt bonds were 
issued by the federal, state, and municipal governments; the prediction was 
that thq figure would go considerably higher. The federal government has 
now, however, made all of its own current security issues fully taxable. 
Furthermore, since 1940 there has been a reduction in the totals of tax- 
exempt securities outstanding. For the federal government the figure stood 
at $31 billion in 1944, and at $17 billion for the states and municipalities.^ 
If these would now follow the example of the federal government with 
regard to current issues, the problem would eventually solve itself as out- 
standing obligations are liquidated. 

Until a few years ago both the federal and state governments refrained 
from taxing the salaries of each other’s employees. That immunity has now 
been wholly removed, apparently causing little hardship or commotion. The 
same might be true if the tax exemption on bonds were abolished. It might 
mean higher interest or the adoption of a retirement policy, either alterna- 
tive probably being preferable to the inequities of tax exemption. 

2 Annual Report of the Secretary of the Treasury^ fiscal year ended Tune 30, 1944, pp. 
802-803. 
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CONSTITUTIONAL PROVISIONS RELATING TO 
PUBLIC BORROWING 

Through its domination of the Federal Reserve System and our whole credit 
structure,® the federal government is in a position to exercise a good deal of 
control over the borrowing policies of state and local governments. In this 
respect, ours resembles every other central government in the world: the 
broader the scope of government, the greater its access to funds; the more 
narrow the scope of a subordinate government, the more it is limited by the 
government above it. An extreme example of this may be found in the 
vicissitudes of the municipalities in the German Reich after World War I. 
The national administration in Germany at that time was liberal and in 
sympathy with local self-government, and yet it increasingly pushed in on 
the cities, taking one tax revenue after another, until at last some of the 
cities were virtually bankrupt. 

The framers of our federal Constitution were generous with regard to the 
financial powers of Congress. Article I, section 8, dealing with the powers of 
Congress, provides that “the Congress shall have power ... To borrow money 
on the credit of the United States.” This power is unlimited. The amounts, 
the nature, and the methods of repayment are left open for Congress to de- 
cide. Unlike many of the states. Congress is not restricted by any constitu- 
tional debt limit. When the receipts from taxation and other sources 
approximately meet the expenditures of government, there is said to be a 
balanced budget. However, when wars, depressions, and other unforeseen 
contingencies arise, the budget gets out of balance and borrowing becomes 
necessary. As a rule, voluntary subscription to government bonds can be 
relied upon because they are considered the safest form of investment, the 
federal government has never defaulted, and the interest rate, although 
low, is thought satisfactory by banks, insurance companies, and private 
investors. In times of emergency, of course, other less voluntary means of 
securing revenues, such as so-called deferred savings, may be resorted to. 
Moreover, under the existing banking system (Federal Reserve) the method 
exists whereby bank loans to the government may be made virtually 
mandatory if the need arises. 

Congress not only has express power to borrow money, but the same sec- 
tion of the Constitution gives it power to “coin money” and to “regulate 
the value thereof.” The bearing that these clauses have on the borrowing 
power may not at first be apparent, but it is, in fact, close. Following the 
Civil War, for example. Congress forced the public to accept “greenbacks”— 
the popular name for a United States note, a form of unredeemable or fiat 
currency. The law stipulated that these notes should be “legal tender” in 
payment of private debts, although the government would not accept them 


3 This subject is dealt with in Chapter 40, “Financial Stabilization Programs of Govern- 
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in all cases. Thus greenbacks were, in effect, a form of forced or concealed 
loan from the general public. The greenback issue gave rise to two famous 
Supreme Court decisions. In the first of these, by a close vote. Congress was 
held not to possess the ^‘necessary and proper’^ power to issue greenbacks; 
but a short time afterward, when the membership of the Court had changed, 
the authority was upheld.^ Thus Congress has the power to make greenbacks 
legal tender although, in end result, such currency is hard to distinguish 
from '‘bills of credit,” the use of which the Constitution denies to the states. 
Several times since 1871, when the first of these cases arose— as in the Green- 
back party's espousal of the continued issuance of fiat money— cheap money 
has become a leading national political issue. 

Limitations on State Borrowing Power 

The provision of the federal Constitution that forbids the several states to 
"emit bills of credit” has been strictly enforced by Congress since the passage 
of the National Bank Act of 1865, although prior to that time many state 
banks issued notes that circulated as currency of doubtful value. Thereafter, 
however, when a state-chartered bank was authorized to issue its own notes 
for circulation as money, Congress imposed a 10 per cent tax on the notes 
and put them out of existence. This was in the leading case of Veazie Bank 
V. Fenno (8 Wallace 555. 1869). Since this decision, shortly after the Civil 
War, the states have not attempted to issue bank notes even indirectly, so 
that the federal government has had the entire field to itself. 

After some states lost heavily in such ventures, several amended their 
constitutions to prohibit the lending of state credit to various improvement 
schemes, such as canals and roads. Some states have also adopted constitu- 
tional amendments limiting state indebtedness and stipulating other condi- 
tions of various kinds. Debt limitations are imposed in over half the states, 
and often the provisions are so complex that they lead to all kinds of diffi- 
culties. Generally speaking, however, it is a questionable policy for a state 
to include in its constitution rigid restrictions limiting its own sovereign 
acts. It is debatable whether such restrictions are not circumvented as often 
as they are observed. Certainly as public morality and official competence 
grow, obstacles of this kind should be removed. 

Financial Limitations on Local Governments 

The stales are relatively free and uninhibited, however, compared to the 
situation of the cities, counties, and other local subdivisions that the states 
themselves empower and control. 

Here restrictions are of two kinds, constitutional and statutory. Constitu- 
tional provisions applicable to the state itself do not automatically extend 
to the political entities that the state creates; hence additional provisions en- 


4^ Knox V. Lee (12 Wallace 457. 1871); also Legal Tender cases (110 U. S. 421. 1884). 
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acted by the state legislatures are necessary. In the constitution of Indiana, 
for example, it is provided that “no political or municipal corporation . . . 
shall ever become indebted in any manner or for any purpose to an amount 
in the aggregate exceeding two per centum on the value of the taxable 
property within such corporation.” Provisions such as this are commonly 
referred to as “real-estate” prohibitions because often it is the real-estate 
interests that attempt to attract industry and new residents by holding out 
the prospect of low taxes, made possible by restrictions on indebtedness. 
Actually, they are insulting to the intelligence of citizens and officials alike. 
For the most part, such provisions stem from a time when honesty and 
efficiency in state and local governments were at a low ebb and hence they 
were regarded more as a pious admonition than a strict command. 

The accompanying table shows the legal borrowing capacity of ninety- 
one of our larger cities, excluding New York and Chicago, in 1942 and 
1943. 

As a rule, the financial limitations on local governments, like those im- 
posed on the state itself, can be circumvented if there is the will to do so. 
For example, the counties, the towns, and the special districts can each go up 
to the debt limit, with the result that the final total is 6 per cent instead of 
2 per cent. A worse feature is that the constitutional limitation is an in- 
ducement to create additional units of government, once the limit of 
indebtedness has been reached by existing subdivisions. This is a factor in 

LEGAL BORROWING CAPACITY OF SELECTED CITIES 
HAVING POPULATIONS OF OVER 50.000 AND OF 
COUNTY GOVERNMENTS. 1943 AND 1942 


Type of Government 

Total Debt Capacity Allowed 
by Debt Limit 
{in thousands of dollars) 

1943 

1942 

Per cent 
increase 
1942-1943 

91 — City total" .... . ..... 

$4,614 

84,440 

4.0 

Total — (except Chicago and New York) . . . . 
Population Groups 

2,744 

2,704 

1.6 

5 cities over 1,000,000 

2,649 

2,508 

5.6 

9 cities 500,000-1,000,000. ... . . 

586 

556 

5.3 

23 cities 250,000-500,000 . . . 

826 

821 

.6 

18 cities 100,000-250,000 

247 

247 

.2 

36 cities 50,000—100,000. . ... 

306 

308 

-.7 

Counties in 38 states with general limits 

5,637 

5,391 

4.6 


“ The 91 cities represented account for 85 per cent of the debt of the '197 cities having populations over 
50,000. All the 37 cities having populations over 250,000 are included in the reported groups. Of the 55 
cities having populations from 100,000 to 250,000, 18 are reported, and, of the 105 cities having populations 
from 50,000 to 100,000, 36 are reported. 

Source: U. S. Bureau of the Census, Governmental Debt in the United States, 1944. 
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the multiplication of special districts, with resulting overlapping jurisdic- 
tions and administrative confusion, discussed in Chapter 6- 

Legislative stipulations limiting indebtedness can also be circumvented, 
but they are not so objectionable because they can be modified or removed 
more easily than constitutional provisions. Both kinds of restrictions belong 
to an era now happily passing— an era in which prohibitions were considered 
more efficacious than positive methods of improving efficiency and economy. 
There is still the problem of debt limitation, but the solution here is to be 
found in improved responsibility, organization, and administration. 

One reason these restrictions on indebtedness have tended to break down 
is that the federal government, as noted in Chapter 8, has increasingly gone 
to the aid of local governments in depression and war. In the long run, there 
is no substitute for intelligent citizenship and competent management. We 
cannot bolster the states or sit on the debt limits of local governments simply 
by passing prohibitions or enunciating pious hopes. In the life of govern- 
ment, as of the individual, nothing can take the place of competence. 

If the United States should again be faced with a serious depression, the 
cities, counties, and local governments would have to help to prime their 
own pumps by public works and improvements such as roads, bridges, parks, 
schools, and other public buildings. To prepare for such a contingency they, 
as well as the federal government, should put themselves in the best possible 
financial condition, which means the adoption of a sound debt-retirement 
policy.® Under an improved debt policy in the localities, the federal govern- 
ment would not again have to bear the financial load almost alone and 
unassisted, as it did in the last depression. 

QUESTIONS 

1. The product of a private industry is determined by measuring the 
“value added” by it to its purchases from other industries. Gan a comparable 
system be used in measuring the economic production of government? In 
1944, for example, a peak year of wartime expenditures, the total govern- 
mental expenditure was 1 103.1 billion and of this amount, $95.6 billion 
was federal. Of this amount, $60 billion was paid to private industry for 
materials of war, leaving a balance of $35.6 billion that might be called 
government’s contribution to total national product after deducting dupli- 
cating payments attributable to federal and state aid. What is “productive” 
activity? Does it include funds that are merely transferred through public 
channels, for example? 

2. A student, commenting on the way public finance is usually taught, 
had this observation to make: “All this rot about national debt and interest 
payments, and so on, tends to obscure the basic fact that if production in a 

5 Constructively discussed in Harold D, Smith, The Management of Your Government 
(New York, 1945 ), pp. 121 ft. 
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country is organized to keep going, you can do anything you please with the 
financial structure/' True or false? Anything you please? 

3. Should the public debt of the United States be retired as rapidly as 
possible, not at all, when * ‘convenient" to make payments, or at a fixed 
rate? Give reasons for your answer. 

4. What is the present status of tax-exempt securities? 

5. Have state expenditures increased relatively more rapidly than federal 
expenditures since 1929? local outlays relatively more rapidly than state 
outlays? 

6. Compare the federal and state constitutional provisions relative to 
borrowing powers. 

7. How are local governments limited with reference to their financial 
powers? 

8. For what three purposes are the largest amounts of public moneys 
spent? Do you find any difference between the federal government and the 
states in this respect? 
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THE SOURCES OF PUBLIC REVENUE 


When from a quarter to a half of the national income is required for gov- 
ernmental purposes— depending on the conditions of peace or war or general 
prosperity that prevail at the time— how the burden of taxation is spread 
over the people and their associations makes some difference. As suggested 
in the preceding chapter, fiscal policy has become a means of regulating the 
national economy. Equality or inequality of treatment and opportunity, dif- 
fusion or concentration of the sources of public income, prosperity or depres- 
sion, stability or weakness of the business community— these are pivotal 
relationships and end results that the tax policy of the nation directly 
affects. 

Some writers on public finance compare private and governmental econ- 
omy by posing an antithesis. They say that the individual cannot spend his 
money until he earns it, but that government, knowing that there is always 
more money where the last taxes came from, spends whether it has the cash 
on hand or not. That this is a half-truth is evident, for governments today 
budget their funds at least as carefully as the average citizen does.^ Instead 
of saying that government is characteristically more improvident than the 
individual, therefore, it is nearer the truth to say that government, like the 
individual, is sometimes confronted by unexpected crises. War is the most 
serious of these. When a nation is plunged into war, it must cast its old 
budget aside and arm itself as quickly as possible, even though it means 
going heavily into debt. The effect of depression is much the same. If the 
depression is a major one involving large outlays for relief and public works, 
the administration cannot allow itself to be too greatly concerned over 
balancing its budget. It must meet the emergency and worry afterward. Do 
not we, as individuals, experience the same kind of crises? A sudden catas- 
trophe or an expensive operation has the same effect on our own budgets. 
It is more accurate, therefore, to compare the similarities of private and 
public economy instead of stressing their differences. This is increasingly 
true as precise budgeting has become an established procedure in most 
governments. The government says in effect, ‘‘This is what we are going to 
spend; this is how much we need to raise from current revenues and taxes; 
this is the way we intend to divide the tax load.’' 


1 The question of budgets and budgeting was dealt with in Chapter 30 as part of the 
discussion of the administrative aspect of the governmental process. 
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PRINCIPLES OF PUBLIC POLICY ENTERING INTO TAXATION 

In its broadest sense, a tax is a compulsory payment for the support of the 
public services. The extent to which taxation policy is a fundamental regu- 
lator of the economy is reflected in a headline that appeared in a metropol- 
itan daily in 1945, following an important conference of business associations. 
The main headline read, “Small firms to need tax relief, House body told.” 
The subhead is revealing because it stated, “Big business is willing to become 
small business if the tax advantages are great enough.” In an increasing 
number of business enterprises the rate of taxation on business has become 
the principal determinant of profit. 

The guiding principles of taxation policy may be stated fairly simply 
because over a period of years there has come to be a more or less common 
agreement as to what they should be. But when an attempt is made to 
reconcile these various rules and to apply them to concrete situations, 
the matter becomes far less simple. Nevertheless, they may be set forth as 
follows: 

Ability to pay— a progressive rather than a regressive tax burden. In 
accordance with the principle of ability to pay, sources of taxation should 
be chosen which will bear more heavily on the wealthy (both persons and 
corporations) than on the poor. In addition, tax rates should be adjusted 
to net earnings because gross earnings before the deduction of expenses are 
often misleading. 

Regressive taxes, such as a general sales tax on food and the necessities of 
life, should be avoided. A regressive tax is a tax that bears relatively more 
heavily on the poor than on the well to do. The sales taxes paid on food by 
a wealthy family and by a poor one, for example, are not in proportion to the 
differences in their incomes. In fact, statistically it is more likely that the 
poorer man will have a larger family than the wealthier man, and hence 
his food bill may actually be proportionately much higher. 

A progressive tax is the opposite of a regressive tax. A progressive tax is a 
tax that is stepped up according to ability to pay, with the amount increas- 
ing from lower-income to higher-income groups and falling more heavily 
on the rich than on the poor. Examples are inheritance and income taxes. 
Both are levied at different percentage rates at different levels. Moreover, 
the increase in rates is very rapid, as illustrated by the tax and surtax rates 
on personal income in 1949 (for a single person, net income without capital 
gains or losses): 


Income 


Tax and Surtax 


$ 2,000 to $ 4,000 
4,000 to 6,000 

10.000 to 12,000 

22.000 to 26,000 

90.000 to 100,000 
200,000 


$ 332.00 plus 19.36% of income over $ 2,000 

719.20 plus 22.88% of income over 4,000 
2,303.20 plus 33.44% of income over 10,000 
7,354.40 plus 51.92% of income over 22,000 
51,565.60 plus 76.56% of income over 90,000 
139,260.05 plus 82.12% of income over 200,000 
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Taxation relative to benefit. Although ability to pay is the general test o£ 
fairness, it sometimes happens that benefit to individuals or to their property 
is a better rule. In some cases, public improvements add to the value of pri- 
vate property. The construction of a sidewalk, for example, or the laying of 
a gas main, increases the value of undeveloped land. If the whole community 
were forced to pay the bill equally, the owners of the property affected would 
find their private wealth increased without paying their just share of the im- 
provements responsible for the increment. The benefit rule, therefore, is a 
corollary to— rather than a competitor of— the doctrine of ability to pay. 

Equality of treatment by classes. Another sound rule of public tax policy 
provides for equality of treatment among those who are equally situated— 
as with regard to income levels for income tax purposes— in order to avoid 
unjust discriminations. Equal treatment is secured by dividing individuals 
and groups into classes, and then imposing a tax rate appropriately adjusted 
to progressively higher levels of ability to pay. This system is comparable 
to the classification of cities according to population, as a means of deter- 
mining the charter and the form of government for each, as discussed in 
Chapter 5. It should be noted, however, that there are individual differences 
in each classification; hence the rule of classification, as it is called, is only 
a means of securing approximate justice rather than absolute equality of 
treatment. 

Ease and assurance of collection. A tax that cannot be collected or that 
is expensive to collect is of little use as far as revenue is concerned. But 
fiscal policy— like most matters in the field of public affairs— involves a 
reconciliation of sometimes opposing factors in the determination of the 
best tax program, so that governments sometimes adopt tax policies which 
cannot be squared with the fundamental principle of ability to pay. For 
example, the general sales tax is a sure source of income. People must eat 
and they must clothe themselves. Moreover, even at a low rate, the sales 
levy will return a large total. On the other hand, it is unquestionably regres- 
sive, it is more difficult to administer than some, and evasion and dishonesty 
cannot be altogether ruled out. The property tax, in contrast, is hard to 
evade and relatively easy to collect. The income tax is difficult to evade 
(although not so hard as the property tax, as a rule), but receipts from this 
source cannot always be predicted with certainty. From the standpoint of 
expediency, therefore, there are advantages and drawbacks in all sources of 
public revenue, and each must be fully studied before a final determination 
of a tax policy is made. 

APPLYING THE PRINCIPLES OF TAXATION 

Sufficiency of Amount 

If the government is to balance its budget, the income from all sources of 
revenue must add up to the necessary total. It is sometimes not appreciated 
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what these totals amount to. In 1950, for example, the proposed federal 
budget exceeded $43 billion, that for the state of New York came to $863 
million, in California it was over $1 billion, and in New York City the 
budget topped $1 billion for the fourth year in a row. The usual prac- 
tice of public finance; therefore, has been to rely on a number of different 
tax sources, so that errors in estimating the returns from one will be 
compensated by unexpected yields from another. Moreover, this policy is 
usually more popular with the taxpayer, because when revenues are derived 
from transactions of many kinds, he does not feel the pinch at any point 
as much as he does when the total tax is taken from him at one time. 

On the other hand, diversification of tax sources makes it more difficult 
for the citizen to follow and control governmental expenditures. If a source 
of public revenue could be found which would surely produce the Required 
amounts, and which at the same time would encourage industry, increase 
employment, and further our well-being, and if also it were practical from 
the standpoint of collection, it would possess the principal desiderata of a 
good tax. 

Encouragement of Production and Employment 

The tax load should be distributed in such a way that the political 
economy is encouraged to increase production, employment, and economic 
well-being. It is easy to state the goal but more difficult to get the experts 
to agree on how best to achieve it. 

The Committee for Economic Development— whose monograph Post- 
war Federal Tax Plan for High Employment” was discussed in the preceding 
chapter— argues that the individual income tax should become the principal 
source of public revenue. The committee believes that excise taxes— with the 
exception of those on liquor, tobacco, and possibly gasoline— should be 
repealed, that income from all future securities issued by state and local 
governments should be made fully taxable (as suggested in the preceding 
chapter), and that double taxation should be avoided so far as possible. 
Most open to debate is the recommendation that income taxes on corpora- 
tions (taxation at the source) be eliminated or greatly reduced. 

These proposals are based on the following assumptions: Only greater 
production can assure greater employment; production will be increased 
only if fresh capital is invested; capital will not be invested without adequate 
incentive; incentive will be killed if the tax burden falls too heavily on 
corporations and on people with money to invest; taxes, therefore, should 
be leveled on individuals rather than on the business system, which produces 
profits to individuals. “Both through their effect upon incentives,” says the 
committee’s monograph, “and through lessening of business savings, heavy 
taxes applied directly against corporate earnings have a peculiarly damaging 
effect upon the volume of employment.” 

An opposing view has been stated by the late John Maynard Keynes, one 
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o£ the leading economists o£ this century. Keynes reversed the assumptions 
that he^ like other classical economists, had long held. “Interest today 
rewards no genuine sacrifice,” he wrote, “any more than does the rent of 
land. ... I see, therefore, the rentier aspect of capitalism as a transitional 
phase which will disappear when it has done its work. ... I expect to see 
the State, which is in a position to calculate the marginal efficiency of capital 
goods on long views and on the basis of general social advantage, taking an 
ever greater responsibility for directly organizing investment. ... I conceive, 
therefore, that a somewhat comprehensive socialization of investment 
will prove the only means of securing an approximation to full employ- 

ment.”2 

From the standpoint of both effect on government and effect on the econ- 
omy, the ultimate decision of the American people between these two 
opposing views of political economy— that advocated by the Committee for 
Economic Development and that held by Keynes— is perhaps the most 
important decision, in the realm of finance, of the next fifty to one hundred 
years. 

Taxation as an Instrument of Social Control 

In theory, the fiscal policies of a nation could be the means either of 
bringing about equality of income and wealth, or of fostering the widest 
possible differences in these respects. The power to tax is one of the so-called 
sovereign powers of the state. Constitutional provisions and legislation may 
specify the manner in which the various forms of taxation are to be dis- 
tributed; they may even prohibit certain forms of taxes altogether, as the 
federal Constitution prohibits export taxes. Within these limitations, how- 
ever, the power to set the amounts of taxes is discretionary. 

Fortunately, popularly controlled governments generally try to avoid ex-* 
tremes and to shape basic economic and social policies within this area of dis- 
cretion which, in fact, allows a good deal of room for social controls. Should 
small business be encouraged and monopoly avoided? Should home industry 
be helped and foreign manufacturers excluded? Should the products of child 
labor be kept out of interstate commerce? Should earned income be en- 
couraged and the returns on bonds and securities more heavily taxed? Should 
people ‘be induced to stay on the land by lightening the load on the farmer? 
Should downtown real estate be taxed more heavily so as to speed up subur- 
ban decentralization? 

These and many other forms of social control may be exercised through 
the tax policy. John Marshall characterized taxation as “the power to 
destroy.” It is also the power to remold the institutions and forces of society, 
the basic underpinnings which provide government with its problems, 
possibilities, tensions, and ultimate stability. 

2 From J. M. Keynes, The General Theory of Employment, Interest, and Money (New 
York, 1936), pp. 164, 376, 378. By permission of Harcourt, Brace and Company, Inc. 
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CONSTITUTIONAL PROVISIONS RELATING TO TAXATION 

We have seen that the federal Constitution contains several provisions relat- 
ing to taxation. Some of these have led to the formulation of important 
rules regarding the imposition of indirect and direct taxes, the prohibition 
of export taxes, and the sources and purposes of taxation in general. 

In the field of indirect taxation. Article I, section 8, of the Constitution 
provides that “all duties, imposts, and excises shall be uniform throughout 
the United States.” Duties and imposts are taxes on imports; excises are 
taxes on goods and services circulating within the country. The term “excise” 
has been greatly broadened and may now be used interchangeably with 
“internal revenue tax.” The rule, therefore, is that all indirect taxes must 
be uniform. For example, you may have to pay more money in federal taxes 
on tobacco than your neighbor because you buy more tobacco than he, but 
the Constitution protects you in that you pay the same rate on the same 
goods, no matter where you are in the country. 

Then there is the matter of direct taxes. These used to be important but 
are not so today—at least so far as federal revenues are concerned. Article I, 
section 2, of the Constitution provides that “. . . direct taxes shall be 
among the several states.” In practice, direct taxation has 
proved very hard to administer. A direct tax must be apportioned (spread 
out evenly) among the several states on the basis of population, as deter- 
mined by the census. This means a dijfferent rate of taxation in each state 
and runs into the difficulties noted above relating to practicality and ease of 
administration. 

But there are also problems of definition. A property tax, for example, is 
a direct tax; but what is property? Is it the property itself, or the income 
from it? It has always been hard to draw a sharp line between direct and 
indirect taxes, with the federal income tax a notable case in point. 

The federal income tax presents a special situation which, in the last half 
of the nineteenth century, led to a crisis in our national life. During the Civil 
War, Congress levied an income tax. It was applied uniformly throughout 
the nation and was upheld by the Supreme Court in the leading case of 
Springer V, United States (102 U. S. 586. 1880), apparently on the assumption 
that it was an indirect tax. In 1894 a new law took its place, but the general 
purpose and provisions were unchanged. 

The new law was also contested, but this time the Supreme Court held 
that the income tax was a direct tax and hence must be apportioned accord- 
ing to population. This was the notable decision of Pollock v. Farmer^s Loan 
ir Trust Co, (157 U. S. 429; 158 U. S. 601. 1895), and was a much-debated, 
5-4 decision. Apparently the shift in attitude between the first decision and 
the second was due to changes in the personnel of the Court. 

This second decision seemed to abolish the federal income tax because to 
attempt to apportion it would have meant different scales of rates in each 
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State; hence it not only was obviously unfair but administratively was virtu- 
ally unworkable. Not until 1913, some eighteen years after the Pollock case, 
was the federal income tax revived. It required an amendment to the Con- 
stitution, the Sixteenth Amendment, Avhich reads: ‘‘The Congress shall have 
power to lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several states, and without regard to any 
census or enumeration.” 

Thus was settled the problem of the constitutionality of a federal income 
tax, but whether it is a direct or an indirect tax remains a moot question. 
The amendment, which merely authorizes the tax, does not say. Happily, 
however, the question is a legal and not a practical matter. Congress at once 
enacted an income tax law that is the principal source of federal revenue 
today. It is hard to imagine getting along without it. . 

In another field of taxation, export taxes are prohibited by the Constitu- 
tion. The wording is precise and the meaning unmistakable, Article I, sec- 
tion 9, providing that “no tax or duty shall be laid on articles exported from 
any state.” Why did the framers of the Constitution decide to tax imports 
but not exports? Apparently it was in order to encourage the great export 
trades in cotton and tobacco, which at that time constituted the mainstay 
of the economy of whole sections of the country, particularly in the South. 

Congress has faithfully abided by the injunction. It does not mean, of 
course, that firms engaged in an export trade may not be taxed on their 
profits; they are taxed just as anybody else is. It is the commodities them- 
selves in export trade that are exempt. 

For what purposes may Congress levy taxes? On this poifit, Article I, sec- 
tion 8, of the Constitution says, in part, that taxes may be levied “to pay the 
debts and provide for the common defense and general welfare [italics ours] 
of the United States . . The words “general welfare” constitute a saving 
clause similar in import to the “necessary and proper” (elastic) clause that 
follows the enumeration of the powers of Congress. Were it not tor the 
words “general welfare,” the history of the United States might have been 
quite different because “debts” and “the common defense” obviously do 
not cover the whole function of the federal government. “General welfare,” 
on the other hand, is sufficiently comprehensive to include every conceivable 
situation. 

In a strictly legal sense the general welfare clause does not expressly convey 
to the federal government any powers that are not clearly provided, but in 
practice both Congress and the Supreme Court have been influenced from 
the first by the intent expressed therein. Thus interpretation has been able 
to stretch almost indefinitely the powers covered by these two words. 

PRINCIPAL TYPES OF TAXES 

Not all public revenues are derived from taxes, as we shall see, because there 
are also nontax revenues which come from the earnings of public enterprises 
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such as municipal waterworks and power plants. Here the element of com- 
pulsion is not present— or perhaps it would be more accurate to say that in 
theory, at least, the revenues from a public enterprise are more voluntary be- 
cause we may choose, if we wish, not to accept the services offered. But taxes 
are universal. Every country collects them. The government may be socialistic 
or primitive, advanced or decadent, but taxes in some form are invariably 
present. That this has apparently always been the case is revealed by the 
studies that anthropologists have made of primitive societies. 

In the United States there are many sources of taxation on which the 
federal, state, and local governments may draw. 

Payments in services or in kind. These are the oldest forms of payment, 
especially among primitive peoples. A South Sea Islander will turn over 
coconuts or grain to his chief; an Eskimo will give up a portion of his salmon 
catch. This is sometimes called payment in kind. It is rare in the United 
States today, although formerly it was common, especially iii newly settled 
areas. We do find, however, the payment of taxes by means of services 
rendered, particularly in rural sections. A farmer, for example, may spend 
a certain number of days each year helping with the road maintenance work 
of his township. This is still a common practice, although increasingly the 
tendency is to compensate for such services out of the town treasury and to 
collect in a separate transaction the tax which is due. 

Property taxes. These are also an old form of taxation, particularly taxes 
on land. A property tax is broadly defined today and covers the amount, 
value, and enjoyment of something which has economic worth, including 
anything tangible such as land, or an idea such as a patent or an exclusive 
privilege. For the most part, property taxes are now levied by the states or 
their local subdivisions. 

Income taxes. These are levied by the federal government today on a 
withholding basis, by many of the states, and increasingly by municipalities. 
An income tax is a tax levied on wealth in the process of acquisition in the 
form of salaries, wages, commissions, rents, royalties, interest, dividends, 
business profits, or increase in capital actually realized. The income tax has 
become the principal source of federal revenue since the income tax amend- 
ment to the Constitution in 1913. Until fairly recently the income base was 
generally considered unsuitable as a local tax, but beginning with Phila- 
delphia in 1940, an increasing number of cities have adopted it, generally 
in the form of a payroll tax. By 1949 such taxes were in force in 6 cities in 
Ohio, 10 in Pennsylvania, and 140 other local boroughs, school districts, 
and townships, and it was under consideration in Akron, Dearborn, Madi- 
son, and San Francisco. None of the rates exceeded 1 per cent, and in general 
they were imposed at a flat rate rather than a graduated one. In all cases the 
tax covers net earnings of unincorporated businesses, and, except in Penn- 
sylvania, applies also to the net incomes of corporations. Enabling legislation 
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from the state, of course, must first be secured, but many states have already 
passed such laws. 

Inheritance and estate taxes. The inheritance tax is a tax levied on the 
share of the estate of a deceased person which an heir receives. It differs 
from the estate tax, which is a tax levied on the value of the whole estate. 

Foreign trade taxes. There are several kinds of import taxes, including 
tariffs, import duties, and customs taxes. Usually they are ad valorem (liter- 
ally, of the value), which means they are in proportion to the value of the 
goods; or they are a specific duty levied according to the amount of the com- 
modity or goods in question— so much a yard, a pound, or other unit of 
measurement. A tax on a person coming into the country is called a head 
tax. 

Gasoline and automobile taxes. These deserve separate mention because 
they have become a principal source of state revenue. They are levied in 
the form of a tax on each gallon of gasoline, and as a registration fee 
on automobiles, trucks, and other motor vehicles, according to formulas 
v^rhich may differ in each state. The federal taxes on gasoline, however, are 
uniform. 

Sales taxes. During the past generation the sales tax has become an impor- 
tant source of state revenue, as previously explained. A sales tax is a tax 
levied by a state or a local subdivision on the sale of commodities, usually 
constituting a fixed percentage of the price and normally, although not al- 
w'dys, paid by the consumer. A sales tax may be imposed for a particular pur- 
pose such as unemployment relief, or for general purposes, the rates varying 
among the states and from city to city. 

Excise taxes. These, as has been explained, are internal revenue taxes on a 
long list of commodities such as tobacco, liquor, minerals, theater tickets, 
and the like, in proportion to the value of the product or to the amount or 
value of the goods sold. Excise taxes are indirect taxes and must be uniform. 

Business or professional license taxes. There are many of these, especially 
at the municipal level. They include the licensing of drugstores, barber shops, 
liquor stores, restaurants, and business establishments of many kinds. 

Taxes on legal privileges. These also are of many types. For example, 
corporations are taxed on the right to do business, public utilities on their 
franchises, and railroads on their rights of way. 

THE PRINCIPAL SOURCES OF REVENUE AT EACH LEVEL 
OF GOVERNMENT 

The revenues that a government derives from its various sources present a 
constantly changing picture. New inventions such as the automobile, the 
telephone, the radio and television, and the airplane gradually create new 
sources of funds. Ideas of what constitutes a desirable tax policy also fluctu- 
ate, and expediency plays its role. One government may virtually pre-empt 
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a particular field &o that others must rely more heavily on the remaining 
sources of revenue. Or the financial needs of all governments will increase, 
as they have since World War I, and in consequence there will be a 
reshuffling of tax policy and an intensification of effort all along the line. 
But the general trends are sufficiently clear over periods of time to justify 
certain general characterizations; 

Federal Revenues 

The accompanying table shows the picture so far as federal revenues are 
concerned. Certain trends stand out, notably the increased importance of 
personal, corporate, and profits taxes as a source of funds. Employment taxes 
have increased sharply in amounts but in proportion to the total they have 
become less than in 1940, The same may be said of miscellaneous internal 
revenue. Income from customs duties remains fairly constant so far as 
amounts are concerned. And finally, income in the last category (“other”) 
has been largely determined in recent years by the renegotiation of war 
contracts and the sale of surplus property, two items that might be expected 
to disappear in peacetime. The figures for total budget receipts show 
how rapidly federal income increased from 1940 to 1943, and then nearly 
doubled in 1944, 

State Revenues 

By 1940, just before the entry of the United States into World War II, 
motor vehicle and gasoline taxes had become the principal sources of state 
funds, far outdistancing the general property tax, formerly the leader. In 
1919, for example the general property tax accounted for 45 per cent of all 
state income, whereas in 1942 it yielded less than 4 per cent of the total. 
There were two reasons for this shift: gasoline taxes, income taxes, and sales 
taxes had rapidly increased; and second, the general property tax had been 
relinquished to the local subdivisions, several states having discontinued 
it entirely as a semree of state funds. Furthermore, by 1948 two thirds of the 
states had adopted personal and corporate income taxes. 

In 1941, when we entered World War II, the gasoline tax fell temporarily 
in importance because of the restricted use of automobiles. The sales tax rose 
to first place in over thirty states, unemployment compensation taxes came 
second, and state income taxes third. The following table summarizes tax 
collections for 1942 and 1947, and compares the two years in terms of tax 
sources. 

In the future we may expect the gasoline tax, income tax, unemployment 
insurance levies— and possibly also sales taxes— to lead the list in state 
finance. It seems safe to say that the general property tax will finally be left 
to the municipal and other local governments altogether. 



RECEIPTS OF THE FEDERAL GOVERNMENT, FROM ALL 
SOURCES. 1940-1948 

(Dollar amounts in mtllwns) 
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SUMMARY OF STATE TAX COLLECTIONS, BY MAJOR 
SOURCES. FOR 1947 AND COMPARISON WITH 1942 

{Dollar amounts in millions) 


Tax Source 

1947 

1942 

Comparison 
of 1947 
with 1942 
(1942 = 100) 

Total collections 




Including unemployment compensa- 




tion 

$6,767 

$4,975 

140.0 

Excluding unemployment compensa- 




tion . . . . 

5,798 

3,899 

148.6 

Sales and gross receipts 




General sales^ use, or gross receipts . 

1,179 

633 

53.7 

Motor vehicle fuels sales 

1,124 

942 

83.8 

Alcoholic beverages .... 

412 

256 

62.1 

Tobacco products .... 

245 

131 

53.4 

Insurance companies 


113 


Public utilities . . 


99 


Other 


45 


Licenses and privileges 




Motor vehicles and operators . . 

540 

431 

79.8 

Corporations in general . . 


88 


Alcoholic beverages . 

70 

56 

80.6 ' 

Hunting and fishing . , 


24 


Other 


87 


Individual income ... 

418 

249 

59.5 

Corporation income . . . 

461 

274 

59.4 

Property . . 

262 

271 

103.4 

Death and gift . 

166 

112 

CIA 

Severance 

94 

62 

65.9 

Other, except unemployment compensa- 




tion. . . . . 

827 

25 

3.0 

Unemployment compensation. . 

969 

1,076 

111.0 


Source: U. S. Bureau of the Census, State Finances, 1943, and Book of the States, 1948—1949, 
p. 237. 


Municipal and Local Revenues 

The general property tax has long been the principal source of income for 
counties, cities, and other forms of local government. In 1943, for example, 
the cities depended on this tax for two thirds of their general revenue. Now 
that the states have virtually withdrawn from this field, the general property 
tax will probably continue to lead at the local level for some time to come. 
Other elements in the picture, however, are becoming increasingly im- 
portant. Thus large amounts of state revenues derived from the gasoline 
tax and other sources are now turned back to local governments for their 
own uses. The federal government, as noted in Chapter 8, has rendered con- 
siderable financial assistance at the local level. Licensing and other forms 
of municipal revenue produce substantial totals; and many municipalities 
derive large sums from productive sources of their own, principally public- 
utility services. And, as noted, the income tax, or a tax on payrolls, is becom- 
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ing increasingly common at the municipal level. He is a rash person, 
therefore, who would predict that twenty years hence the general property 
tax would still constitute the major source of municipal, county, and local 
finance. 


GENERAL REVENUE AND BORROWINGS. BY POPULATION 
GROUP. 1948 

{Amounts in thousands) 



Total (397 
cities) 

Group I (5 cities of 
over 1,000,000) 

Group II 
(9 cities 
of 500,000 
to 

1,000,000) 

Group III 
(23 

cities of 
250,000 
to 

500,000) 

Group IV 
(55 
cities 

Group V 
(105 

Group VI 
(200 
cities 

Item 

Total 

' Exclud- 
ing New 
York 

of 

100,000 

to 

250,000) 

of 

50.000 

to 

100,000) 

of 

25,000 

to 

50,000) 

Total general rev- 
enue and 
borrowings. . 

$4,200,102 

$1,685,238 

$612,462 

$609,865 

$577,552 

$501,006 

$423,784 

$402,657 

General borrow- 
ings . . 

449,869 

190,114 

106,550 

41,594 

78,097 

48,582 

44,788 

46,694 

T otal general rev- 
venue 

3,750,233 

1,495,124 

505,912 

568,271 

499,455 

452,424 

378,996 

355,963 

Taxes 

2,620,094 

1,062,095 

355,017 

399,698 

347,146 

309,322 

265,542 

236,291 

Property 

2,056,480 

751,668 

255,503 

330,255 

277,990 

267,320 

226,204 

203,043 

Sales and gross 
receipts 

345,455 

231,054 

31,976 

36,333 

36,891 

17,201 

14,079 

9,897 

Other . 

218,159 

79,373 

67.538 

33.110 

32,265 

24,801 

25,259 

23,351 

Aid received 
from other 
governments 

738,411 

330,791 

87,020 

125,299 

78.630 

77,599 

59,613 

66,479 

From State 
govern- 
ments only 

692,181 

325,954 

83,059 

105,015 

72,491 

70,519 

55,970 

62,232 

Charges and 
miscellaneous 

391,728 

102,238 

63,875 

43,274 

73,679 

65,503 

53,841 

53,193 

Charges for 
current 
services 

204,996 

60,606 

39,041 

23,904 

38,374 

29,576 

27,113 

25,423 

Contributions 
from enter- 
prises . 

62,479 

7,505 

2,509 

4,313 

8,492 

17,776 

12,487 

11,906 


Source: U. S. Bureau of the Census, Ctfy Finances, 1948. 


Double Taxation and Tax Conflicts 

Because of the multiplicity of governmental units in the United States, we 
have more than our share of problems arising from conflicting and duplicat- 
ing taxation. In recent years the cry of double taxation has been wide and 
loud. The federal government levies a personal income tax, as do many of 
the states and cities. The federal government taxes corporate earnings at 
their source and also taxes the stockholder to whom the dividend is paid. 
These and many other examples— such as property or gasoline taxes im- 
posed by two or more governments— cause people to complain that taxation 
is illogical and unfair when it doubles up on a single source. But from the 
government's standpoint it may not seem illogical at all. The sources of 
revenue are limited and some are much better producers than others. It is 
argued, therefore, that one must pick where the pickings are good. And yet 
most of us would agree that, as a wise over-all policy, conflicting taxation 
should be avoided where possible. 
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If State and local tax duplications are to be avoided, it seems clear that the 
state legislatures must assume the responsibility for their elimination, because 
it is the legislatures that control the sources from which local subdivisions 
derive their funds, as well as the incidence (burden) of their own tax laws. 
But state legislatures do not always assume this responsibility. And then, 
of course, there remains the complication with respect to what the federal 
government will decide to do. What, therefore, is the solution of double 
taxation and conflicting tax jurisdictions? This will be one of the most 
important questions for countless taxpayers and citizens in the years 
ahead. 

There are several possible answers. First, the various levels of government 
might divide all the sources of revenue among themselves and agree that 
they would not deviate therefrom. It will be recalled that this was one of 
the recommendations of the Commission on Organization of the Executive 
Branch of the Government in 1949. The proposal would seem to be im- 
practical, however, for several reasons, but principally because no such 
agreement could be expected to materialize. Nevertheless, it is encouraging 
to note that it has been attempted in some states, and although the results are 
not outstanding, the system remains in effect. Perhaps it is worth further 
investigation. 

Second, the federal government might collect virtually all taxes and turn 
back to the states their appropriate share, after which the states could finance 
county and local units. This sounds like a logical and simple scheme. A 
highly centralized government would doubtless look on it with favor, but 
the states’ rights sentiment in this country can be relied on to make any such 
undertaking seem visionary for the present. 

Under a modification of this plan the federal government would collect a 
certain (and growing) number of taxes, portions of which would be turned 
back to the states. This is a current development especially in the field of 
social security, and further extensions seem likely. Still another variation of 
the same principle would be an extension of federal aid to the states which, 
as we have seen, is already substantial. This also may be anticipated. 

Where a state imposes a tax in a field already occupied by the federal gov- 
ernment, the latter might grant the taxpayer an allowance for that part of 
the tax collected by the state. This is already done in the case of inheritance 
taxes. The effect, of course, is to encourage all states to adopt uniform tax 
laws. But this system would be resisted, particularly by those states that do 
not levy state income taxes. 

Finally, administrative coordination might help, even when separate laws 
and sources of revenue are left in existence. For example, why not collect all 
federal and state income taxes, all gasoline taxes, and the like, through a 
single set of officials? Each government would then get its share by a simple 
bookkeeping device. This procedure would reduce the expense of adminis- 
tration and in some cases might be less of a burden on the vendor (in the 
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case of sales or gasoline taxes) and on the public. There are seemingly large 
possibilities in this area. 

Ultimately, however, we cannot escape the realization that so long as the 
units of government in the United States are diverse, and state and local free- 
doms unrestricted, we can hope for only a gradual improvement in solving 
the problems of double taxation. Apparently this is part of the price we pay 
for democracy-— experience in other countries seems to confirm such a con- 
clusion— and who will say that the price is not worth it? 

REVENUES OTHER THAN TAXATION 

It is estimated that in 1940, the last year before the United States entered 
World War II, the nontax revenues of American governments at all levels 
amounted to the respectable total of over $2 billion. This is a little less than 
half of the amount which the states alone, that same year, collected through 
taxation. This figure does not include another billion dollars in grants-in-aid 
paid out by federal and state governments- Since these grants-in-aid were 
funds originally derived from taxation or borrowing, they should not be 
classified as a nontax revenue. Nevertheless, they did materially reduce the 
remaining sums that local governments had to collect through outright 
taxation. In 1946 the nontax revenues of the federal - government alone 
totaled $3,479,872,000. 

Where do these nontax funds come from? Principally from earnings of 
one kind or another, and from fines or other income, mostly from the courts. 
In 1946, the federal government collected $20 million from the operation 
of the Panama Canal, $53 million in seigniorage, and more than $600 million 
from the sale of surplus property. In 1940, somewhere between 100 and 150 
municipalities were entirely tax-free because of the income from one or 
more municipal utilities such as water, electricity, fuel gas, local transporta- 
tion, and so on. The total receipts from revenue-producing enterprises of all 
kinds— state and local— amounted to almost as much as the income from 
the Post Office. The financial situation of nearly 600 municipal enterprises is 
shown on page 680. 

These revenue-producing enterprises are customarily labeled '‘business'*; 
hence they are generally viewed differently from other public programs. It is 
not that a business enterprise provides a service while those of the govern- 
ment do not. Rather, the difference is in the financial methods used. We 
pay an electricity bill instead of an annual tax bill; theoretically we can 
take the service or leave it; and these enterprises keep their own accounts. 

This whole matter will be gone into more fully in a later part of the book.® 
At this point it is important simply in order to complete the total revenue 
picture, because this source of income is of interest as a possible means of 
bringing about lower tax rates. With our total tax bill now so large a portion 
of our national income, we may anticipate added pressures to increase the re- 

3 Part Ten, “Government and Economic Welfare.” 
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SELECTED TRANSACTIONS OF CITY-OWN ED-AND-OPERATED 
PUBLIC-SERVICE ENTERPRISES. 1949 

(Dollar amounts in thousands) 

Item Total 


Number of enterprises 

593 

Water supply ... 

321 

Electric light and power ... 

... 45 

Transit systems . . . . . 

.... 14 

Gas-supply systems . . . . 

17 

Port facilities .... 

29 

Airports . 

. . 130 

Other city-operated enterprises . . 

27 

Operating revenue . . . . 

$ 983, SOB 

Operating expense (before depreciation) 

673,816 

Nonoperating revenue 

45,965 

Nonoperating expense 

118,210 

Net contributions from city governments . 

100,417 

Net contributions to city governments .... 

66,572 

Debt service 

235,140 

Interest. 

. . 113,809 

Provision for debt retirement ... 

121,331 

Gross debt at end of fiscal year 

3,536,865 


Source: U. S. Bureau of the Census, City Government Finances in 1049. 


ceipts o£ revenue-producing public projects, thereby reducing the amounts 
to be raised in taxes. What would be the effect of this development on other 
sources of revenue? These and many similar questions must be postponed 
for a later consideration. 

The emphasis in this chapter has been on the importance of money to gov- 
ernment, which cannot operate without funds. Public services require a large 
chunk of our national income. Wars— the indebtedness of past wars and pre- 
paredness for possible future ones— account for three quarters of the finan- 
cial requirements of the federal government in peacetime. In 1950, for 
example, national defense, veterans’ benefits, foreign aid, and interest on 
the national debt constituted $32 billion out of a grand total of $43 bil- 
lion appropriated by the federal government. 

Having now considered the basic problems of public policy in the area 
of public finance, we may turn our attention to other areas of policy and 
administration that go hand in hand with finance— how to maintain stable 
relations internationally, domestically, and in the field of welfare. 


QUESTIONS 

1. There are five ways of obtaining tax money to meet public expendi- 
tures: on the basis of income, property owned, goods bought, wealth 
inherited, and special privileges enjoyed. Give an example of each. 

2. What is a tax? It is usually stated that taxation is the “normal” way 
of raising revenue to meet public obligations. Why? What are the other 
ways? 
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3. Define the following: progressive taxation, regressive tax, direct tax, 
ability to pay. 

4. Suggest three principles relating to a good tax system. 

5. What are the principal constitutional provisions relating to the taxing 
power? Under what circumstances may export taxes be levied? 

6. What is meant by the general welfare clause? May it be used for any 
legislative purpose? 

7. List all the sources of taxation you can recall. 

8. What are the chief sources of taxation at the federal, state, and local 
levels? 

9. Do you find any inconsistency between the views expressed by the 
Committee for Economic Development and those of John Maynard Keynes? 

10. Is diversification of tax sources a good rule to follow? 

11. What is meant by double taxation? multiple taxation? Analyze the 
suggested remedies for this problem. 

12. Compare the opposing income tax cases dealt with in the text. How 
do you account for the difference of interpretation? Did the Sixteenth 
Amendment state specifically that income taxes are indirect taxes? May 
municipalities levy income taxes? 
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FOREIGN POLICY AND ITS ADMINISTRATION 


The geographic isolation of the United States— separated as we are by the 
Atlantic and the Pacific oceans from the European and Asiatic continents— 
is equaled by no other great power. In a survey of the range of American 
diplomatic history, therefore, the fact that stands out is that our simple 
national desire has been to keep non- American powers out of the Americas 
and, so far as is consistent with this aim, to stay out of the affairs of others. 

Until fairly recently we have taken for granted our invulnerability to suc- 
cessful attack. The startling developments in military aviation and the use of 
atomic energy during World War II, however, have suddenly left us feeling 
less sure. And yet there are factors in the situation that have not changed. 
Geography is still on our side, so far as it can be on the side of any nation in 
the atomic age. Half of the machine power in the world is concentrated in 
the United States. Our naval strength would seem to be sufficient to protect 
both our coasts from a sea-borne invasion. There is apparently little danger 
of serious trouble with any of our American neighbors. Our flanks are pro- 
tected by agreements providing that in case of threatened attack by an 
outside power, the nations of North and South America will stand as a unit. 
Hemisphere solidarity has replaced the unilateral Monroe Doctrine. Add 
to these the fact that the United States is economically self-sufficient to a 
greater extent than any other great power in the world and the result seems 
fairly pleasing. And yet the use of an atomic weapon has greatly reduced 
the protective value of these factors. 

We have learned from the bitter experience of two major wars in one gen- 
eration that we have no ground for smugness or complacency. We know that 
war in any part of the world is almost sure to involve the whole world unless 
the concert of nations takes speedy action, and that the United States must 
almost inevitably become actively involved in any such conflagration. It 
seems clear, therefore, that the best way to prevent war is to see that it never 
starts, because we cannot count on extinguishing it once it gets under way. 
We have also learned the truth of the age-old principle of political life— that 
with power goes a corresponding degree of public responsibility. The United 
States is now first in power; and so we must be first in responsibility. In the 
past our conduct of foreign affairs has been inconsistent in that too often 
we have intervened in the affairs of others without intending— or even being 
able— to back up our verbal interferences. We can see now that because of the 
many danger areas in the world today, only the constructive, concerted 
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action of kll nations can hope to remove the smoldering threat of war. 
Instead of being of little concern to us, therefore, foreign affairs have become 
our foremost interest. 

The Touchstone of Future Policy 

Frank H. Simonds and Brooks Emeny have shown that American policy 
has too frequently been '‘intervention in words, isolation in action.'' In 
the past, they say, we have proposed pacts without effective sanctions, we 
have advocated disarmament without substituting security measures, and we 
have endorsed international order uninsured by appropriate international 
policies. 

It is in Europe and Asia that most of our modern wars have started. This 
does not mean that the Near East, India, or Africa can be ruled out as 
possible tinderboxes of the future. Our national interest lies in seeing that 
war never gets a start, because it is clear now that war in any part of the 
world may lead to the extinction of a large part of the human race. 

This means that we must support, and take a leading part in bringing 
about, an effective mechanism for preventing the outbreak of war. It also 
means that we must implement (as we have in Korea) our moral objections 
to injustices and exploitations which eventually lead to conflict. 

The instruments of our foreign policy are <the Presidency, the State 
Department, the diplomatic and consular services, the United Nations, 
international administrative agencies such as the International Labour 
Organization, and effective military establishments for preventive and en- 
forcement purposes. 

PRINCIPAL STAGES IN AMERICAN FOREIGN POLICY 

There have been six rather well-defined periods in the foreign policy of the 
United States; (1) from the adoption of the federal Constitution in 1789 to 
the Mexican War of 1846; (2) from 1846 until the Spanish- American War 
of 1898; (3) from 1898 through World War I, 1919; (4) from the end of 
World War I until 1934; (5) from 1934 until the entry of the United States 
into World War II in 1941; (6) from 1941 to the present. There are also 
six major policies to keep in mind throughout the following narrative: the 
Monroe Doctrine, imperialism, the open-door policy, isolation and neutral- 
ity, the good-neighbor policy, and positive collaboration including the 
Truman Doctrine, the Marshall Plan, the North Atlantic Pact, the role 
of the United States as international policeman under the United Nations. 

i. Early Period, 1789— 1846 

Our policy in the initial period was centered on our attempt to keep 
Europe out of America and to keep the United States out of Europe. Until 
very recently, this policy has dominated most of American diplomacy. On 
the one hand we have sought the elimination of European interests on this 
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continent by the acquisition of western territories, such as the Louisiana 
Purchase in 1803 and the Florida Purchase in 1819. As a concomitant, we 
enunciated the Monroe Doctrine in 1823 in order to keep European powers 
from extending their footholds in North and South America, 

During this period we fought the War of 1812 with Great Britain but 
escaped the Napoleonic Wars culminating in the Treaty of Vienna of 1815. 
Moreover, when the Holy Alliance and the Quadruple Alliance were formed 
in the same year, the United States remained aloof from these agreements. 
Our interests centered in the westward expansion of our own nation and in 
the countries to the south, many of which, like ourselves, had recently 
attained statehood through successful revolution. There was even talk of 
carrying our frontiers northward into Canada and hence eliminating 
British influence there. 

What we have come to know as the Monroe Doctrine was contained in 
President Monroe’s message to Congress in 1823, in which he said: “We 
should consider any attempt on their part [European nations] to extend their 
system to any portion of this hemisphere as dangerous to our peace and 
safety. With the existing colonies or dependencies of any European power 
we have not interfered and shall not interfere. But with the Governments 
who have declared their independence and maintained it, and whose inde- 
pendence we have, on great consideration and on just principles, acknowl- 
edged, we could not view any inter-position for the purpose of oppressing 
them, or controlling in any other manner their destiny, by any European 
power, in any other light than as the manifestation of an unfriendly dis- 
position toward the United States.” 

This sharp warning was occasioned by Russia’s southward extension from 
Alaska and by her seeming intention to join with other members of the Holy 
Alliance in a move to force the newly independent Spanish-American 
republics to return to the allegiance of Spain. But although Russia’s inten- 
tion was particularly in question, every other major European nation knew 
that the President’s warning was also directed at it. 

It should be noted that in the Monroe Doctrine we assumed a unilateral 
obligation, and such it remained for many years. 

2. Expansion Continues, 1846—1898 

As we look back on it now, we can see that our desire to eliminate foreign 
occupation of the Americas imperceptibly shaded off into aggressions of our 
own. With the outbreak of the war with Mexico in 1846, we developed a 
definite imperialistic tendency.^ This war, which was not with a European 
power but with a neighbor, came about by reason of the fact that in 1845 the 
United States annexed Texas, also claimed by Mexico. War broke out in the 
following year and in 1847 Mexico was defeated. A year later, by the Treaty 


1 See John H. Latan^, A History of American Foreign Policy (New York, 1926). 
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of Guadalupe Hidalgo, Mexico ceded to us California and New Mexico and 
gave up her claim to Texas. 

In 1867 the Monroe Doctrine was put to its first real test. While the United 
States was absorbed in the Civil War, French troops were established in 
Mexico to support the Emperor Maximilian. Soon after the close of the Civil 
War we backed Mexico in securing the withdrawal of the French forces and 
brought Maximilian’s regime to an end. In the same year, 1867, we pur- 
chased Alaska from Russia at a nominal price of $7,200,000, thus protecting 
our northern frontier and for the first time annexing territory that was not 
contiguous. 

The nineteenth century was a period of imperialist expansion among the 
major powers of Europe. Africa, Asia, and the Middle East all felt the 
impact, especially from the activities of Great Britain, France, Germany, 
and the Netherlands. It began to appear that the United States— despite her 
original anticolonial attitude— had joined the procession toward empire. 

The sinking of the battleship Maine in Havana Harbor on February 15, 
1898, was an incident in a larger situation, and war with Spain followed. It 
was ended by the Treaty of Paris, signed December 10 of that same year. 
Under its terms the United States became a much greater colonial power in 
the Pacific, Spain having ceded to us the Philippine Islands and Guam. By 
the same means we acquired Puerto Rico in the Caribbean. 

Cuba gained her independence of Spain and became a republic. Save for 
the Panama Canal and the Virgin Islands, the United States had attained its 
full territorial extent by 1898. 

And what an extent it was: three thousand miles across a continent; up to 
the Arctic to Alaska; seven thousand miles from San Francisco out to the 
Philippines. Thus, before we had even consolidated our continental expan- 
sions at home, we had assumed far-flung colonial responsibilities which 
could only complicate our governmental problems, both internal and 
external. 

5. Tendency toward Imperialism Continues, 1898-1919 

In 1899, the year following the close of the Spanish- American War, the 
First Hague Conference was held at the call of Czar Nicholas II of Russia. Its 
main purpose was to bring about a reduction of armaments. The conference 
adjourned without reaching any concrete results on this issue, but it was an 
important step in the evolution of international agreements and machinery. 
The Permanent Court of Arbitration was established to settle international 
disputes, and international law was defined relative to certain prohibitions 
in the conduct of war. 

The imperialist pot was still boiling. Great Britain had secured the prize 
treaty ports from China. Germany had established herself on several of the 
Pacific islands and showed more than a passing interest when we moved into 
the Philippines. France and Great Britain had almost gone to war over the 
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In the United States we were fully occupied in carrying out our own 
foreign policies. On February 9, 1900, we signed the Hay-Pauncefote Treaty 
with Great Britain, granting us the right to construct and maintain a 
Panama canal, such canal to be neutral but to be protected by the United 
States. A year later came the famous Platt Amendments, which gave the 
Latin-American countries reason to suspect that our Monroe Doctrine was 
not entirely devoid of self-interest. Eight articles that became a part of the 
Cuban Constitution were drafted by the United States. 

The Platt Amendments provided, first, that Cuba should never enter into 
any agreements with a foreign power tending to impair her sovereignty, or 
grant to such power the right to construct military or naval bases. Second, 
Cuba would grant to the United States the right to construct naval and coal- 
ing stations. And third, the United States would have the right to intervene 
in Cuba in order to maintain a government adequate to protect life, liberty, 
and property. 

Tests of the Monroe Doctrine now arose in quick order. In 1895, in 
accordance with the policy of the Monroe Doctrine, we successfully brought 
pressure to bear on Great Britain to settle by arbitration the boundary 
dispute between British Guiana and Venezuela. The second Venezuelan 
incident occurred seven years later in 1902 and was potentially much more 
dangerous. Great Britain and Germany had blockaded the coast of Venezuela 
in an attempt to force that country to pay debts due them. But the United 
States made a strong protest, arbitration was resorted to, and the threat o£ 
armed intervention was averted. 

Our Latin-American neighbors began to talk about Yankee imperialism. 
In 1903, in consequence of a revolt in Panama aided and abetted by the 
United States, Panama became free of Colombia. In the same year we agreed 
to pay Panama $10,000,000 and a rental of $250,000 a year for the right to 
construct a canal across the isthmus. In 1912 the United States Senate 
adopted a resolution against a reported Japanese colonization scheme at 
Magdalena Bay in Lower California, a part of Mexico. In 1914 we entered 
into a treaty with Nicaragua granting the United States the exclusive right 
in perpetuity to construct an isthmian canal from ocean to ocean. In 1916 we 
again expanded our Atla.ntic holdings, purchasing the Virgin Islands from 
Denmark for $25,000,000. 

Concerned as we were with expansion to the south, we nevertheless kept 
a wary eye on developments in the Far East. In 1899 we enunciated the open- 
door policy, which has since formed the basis of our diplomacy in the Orient. 
In a note to the European powers and Japan, the United States proposed 
that equal economic opportunities be made available to all. This ran counter 
to the existing tendency to carve out spheres of influence in Asia and to 
monopolize the treaty ports of China — a game which many nations, even 
those as small as Portugal, had been playing. 

The same year of 1899 saw the Boxer uprising in which the Chinese 
people, their patience worn out, attacked the legations in Peking, killea 
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many foreigners, and were throttled only by the concerted action of the 
interested powers. Two years later, in 1901, China was forced to pay a large 
indemnity. 

By 1915 World War I had started. Japan took this occasion to make her 
famous Twenty-one Demands on China which, before the end of the year, 
China was forced to grant in part. The United States strongly resented this 
Japanese move but decided to take no forceful steps to prevent it. It was not 
until late in 1917, in the Lansing-Ishii Agreement, that the United States 
secured from Japan a partial recognition of the open-door policy. In return 
the United States acknowledged Japan's “special interests" in contiguous 
territories on the coast of China. 

With the outbreak of World War I, the question of neutrality or war be- 
came important. The United States made a strong attempt to remain 
neutral. In 1915 the sinking of the Lusitania, with a heavy loss of American 
lives, was one of several severe strains on our neutrality. Others followed. 
Early in 1917 Germany announced the resumption of unrestricted sub- 
marine warfare. In March, through the Zimmer mann note, the United States 
exposed a German proposal to Mexico that, in case of war with the United 
States, Mexico enter on the side of Germany. Finally in April, 1917, the 
United States and Germany were at war. Our traditional claim to the free- 
dom of the seas at all times was the rock on which relations between the two 
countries finally foundered. 

4, Isolation Again, 1919—1934 

President Wilson enunciated his Fourteen Points early in 1918. The armi- 
stice was signed on November 11 of the same year. The Treaty of Versailles, 
making a comprehensive settlement, was not signed until June, 1919. Among 
other things it provided for the establishment of a League of Nations. The 
United States and China held aloof from it although China later joined. The 
United States returned to its hands-off policy internationally and to “business 
as usual" domestically. The Dawes Plan covering the payment of repara- 
tions by Germany went into effect and we could scarcely help being involved 
in this and in the Young Plan, which followed it in 1930. 

One of the most important European treaties after Versailles was the Pact 
of Locarno, signed in 1925 by France, Great Britain, Belgium, Italy, and 
Germany, but in which the United States did not join. Three years later, 
however, the United States took a prominent part in the negotiation of the 
Briand-Kellogg Pact, pledging the powers of the world to renounce war as 
an instrument of national policy and obligating them to seek solutions to 
all problems through pacific means. The pact was signed by most of the 
nations of the world but it provided no sanctions. 

Despite the signing of pacts and the operations of the League of Nations, 
efforts to maintain peace were increasingly futile. In 1931 a portion of the 
South Manchuria Railways was dynamited; Japan laid siege to Mukden; the 
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League of Nations met in 1932 to consider the crisis, sent an investigating 
commission to study the situation in Manchuria, but took no action on its 
recommendations. In 1932 the Stimson note indirectly warned Japan to 
desist, but in the same year Shanghai was occupied and Manchuria was con- 
verted into Manchukuo under the rule of a Japanese puppet. Early in 1933 
Hitler came into power in Germany. In 1935 Italy moved into Ethiopia. 
Two pots were now boiling— in Europe and in the Far East. 

5. Armed Neutrality and War, 1934—1941 

Then things happened quickly. Franco’s victory in the civil war in Spain 
was won with the support of Hitler and Mussolini. In 1939 the pot boiled 
over: Germany occupied Poland, Czechoslovakia, and other countries in 
rapid order. Germany and Italy became allies, constituting the so-called 
Axis, which Japan joined. Attempts on the part of the United States to 
intercede were fruitless. Norway, Holland, Belgium, and France went down 
to defeat. Japan moved rapidly through the Far East. On December 7, 1941, 
Pearl Harbor was bombed and the next day the United States was at war 
with the Axis. 

6, Positive Collaboration and World Leadership 

With the advent of World War II, two important changes occurred in 
the United States: world economic and political leadership was forced upon 
use, and isolationism, once so strong, seemed to be almost wholly routed. 
With the defeat of Germany and Japan came the creation of the United 
Nations, with America playing a leading role as described in the following 
chapter. Four other major developments then took place. Russia, so recently 
our ally, adopted an expansionist policy. This led to the enunciation of 
the Truman Doctrine for the containment of communism, backed up by 
world-wide financial assistance to the democracies. Next came the adoption 
of the Marshall Plan to stimulate economic recovery in Europe, and the 
creation of the Economic Cooperation Administration in Washington to 
provide the framework and machinery to carry the plan into effect.^ The 
third development, in 1949, was the negotiation and signing of the North 
Atlantic Pact, a mutual-assistance defense treaty among the democracies 
bordering on the North Atlantic. And finally, when South Korea was in- 
vaded in 1950 by the communist armies of North Korea, President Truman 
immediately announced that under the United Nations the United States 
would resist the aggression. A national defense program reminiscent of the 
early days of World War II was at once inaugurated and men and arms 
were dispatched as quickly as possible to the battle area. 

2 This program succeeded the United Nations Relief and Rehabilitation Administration 
(UNRRA) which succored hungry nations in many parts of the world after the war. It 
was supported principally by the United States and abandoned when emergency aid was 
completed. 
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At the time that the United States was taking independent action in all 
but one of these developments, it continued to profess unswerving allegiance 
and support to the United Nations and to put forth tangible evidence of its 
good faith, creating a question in the minds of many as to just how these 
two lines of policy were eventually to be squared. Did the United States have 
two policies, one unilateral and one for international cooperation? Is it 
consistent to enunciate a good-neighbor policy of regional solidarity and 
at the same time espouse '‘One World'*? Or to create a North Atlantic mili- 
tary alliance and simultaneously actively support a unified police force under 
the jurisdiction of the United Nations? Official circles, of course, replied that 
no inconsistency was involved, since adherence to the United Nations is a 
long-term, major policy, regional solutions being merely supports, influ- 
enced by expediency in some cases, to that central structure. But whatever 
the conflict, with Democrats and Republicans united in a bipartisan foreign 
policy, the government received overwhelming public support lor its action. 

The Truman Doctrine and the Marshall Plan. The Truman Doctrine 
was contained in the President's message to Congress of March 12, 1947, 
wherein the chief executive asked Congress immediately for $400 million 
to assist the Greek and Turkish governments with food, machinery, and 
technical and military advice on the ground that the United Nations was 
not yet able to provide such help and that the disappearance of Greece and 
Turkey as independent nations might occur if such aid were not speedily 
forthcoming. The President was careful to say, "We have considered how the 
United Nations might assist in this crisis. But the situation is an urgent 
one requiring immediate action, and the United Nations and its related 
organizations are not in a position to extend help of the kind that is 
required." 

Three months later, on June 5, 1947, Secretary of State George C. Marshall 
delivered an address from which emerged the so-called Marshall Plan, or 
European Recovery Plan.^ The principal points made were these: a cure 
and not a palliative was being offered; any government that was willing to 
cooperate in the task of recovery would find full cooperation from the 
United States, but any nation that "maneuvers to block the recovery of 
other countries" could not expect such assistance; and any program of 
European recovery financed by the United States should be a joint one, 
agreed to by a number, if not all, of the nations of Europe. 

The meeting that opened in Paris on July 12, 1947, saw sixteen European 
nations represented,^ but Russia and her eastern satellites abstained from 
participation of any kind, Russian spokesmen expressed concern for the 
independence and sovereignty of Russia's neighbors, denounced American 

^Department of State Bulletin, June 15, 1947, p. 1159. See also Lawrence H. Chamberlain 
and Richard C. Snyder, eds., American Foreign Policy (New York, 1948), p. 565. 

4 These were Austria, Belgium, Denmark, Eire, France, Britain, Greece, Ireland, Italy, 
Luxembourg, the Netherlands, Norway, Portugal, Sweden, Switzerland, and Turkey. 
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“imperialism,” and pressed the so-called Molotov Plan o£ barter trade agree- 
ments. 

The European Cooperation Administration became the administrative 
vehicle oi the Marshall Plan. With Congressional appropriations of over 
$7 billion during 1947-1948 and more than $5 billion in 1949-1950, the 
EC A supplied a central purchasing and shipping agency in the United 
States, sent missions abroad to plan and supervise the work, and provided 
skilled technicians in the fields of engineering and management to help 
introduce American “know-how” to countries in the process of rebuilding 
their economies. Not the least of the advantages claimed for the Marshall 
Plan was that it helped to maintain American production and purchasing 
power in the postwar readjustment period when economists had freely 
predicted an inevitable recession.® 

The North Atlantic Pact. The North Atlantic Pact, providing a defen- 
sive military alliance of all the nations bordering on the North Atlantic, 
was signed in Washington in April, 1949, and coincided with a period of 
intense disagreement with Soviet Russia. Of the fourteen articles in the 
treaty,® Article 5 holds the greatest interest because it provides (1) that in 
case of armed attack against any signatory, such attack, if in Europe or 
North America, shall be considered an attack against all, and the nations 
singly and collectively agree to take such action as may be necessary, includ- 
ing armed force. (2) Further, “any such armed attack and all measures taken 
as a result thereof shall immediately be reported to the Security Council. 
Such measures shall be terminated when the Security Council has taken the 
measures necessary to restore and maintain international peace and security,** 
(Italics ours.) 

The Good-Neighbor Policy. With the United Nations, the Marshall Plan, 
and the North Atlantic Pact very much in the public mind, American in- 
terest was not neglectful of Pan- Americanism, for in 1948 a charter of 
organization of American states was adopted in Bogota and formed a legal 
entity. Although described as “a regional agency within the United Na- 
tions,” it was also an “international organization.”^ Thus the unilateral 
Monroe Doctrine has been superseded by a multilateral confederation, 
operating through the Pan American Union. Called Pan-Americanism, the 
new policy means “hemisphere solidarity motivated by the attitude of the 
good neighbor whose power is exercised with restraint,” but in support of 
a common defense against attack from outside the hemisphere.® 

The evolution toward Pan- Americanism has had a long and unbroken 
history, beginning with the first International Conference of American 


5 See, for example, an article entitled "Intangibles of Marshall Plan Seen as Economic 
Help Here," New York Times, January 4, 1949. 

6 Text found in the New York Times, March 19, 1949. 

7 Pt. I, Chap. 1, Art. 1. For the full text, see the New York Times, May 3, 1948. 

8 Chamberlain and Snyder, op. cit., p. 712. 
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States in 1889-1890, the eighth official meeting in this series being held in 
1938. In addition, there were conferences at Buenos Aires in 1936 and in 
Mexico City in 1945, and the culminating meeting at Bogota in 1948. It 
was President Franklin D. Roosevelt who first enunciated the Good-Neighbor 
Policy, and President Harry S. Truman who explained it at Mexico City 
in these terms: The Good-Neighbor Policy, he said, is based on mutual 
respect among nations— the respect that each accords to the rights of the 
others, without distinction of size, wealth, or jDOwer; it includes the doctrine 
of nonintervention, assuring each nation freedom for its own development; 
but, at the same time, “non-intervention does not and cannot mean indiffer- 
ence to what goes on beyond our own borders”; hence the need for collective 
security on a regional basis.® 

Under the Charter adopted at Bogota, the several organs of collaboration 
include the Inter-American Conference, the meeting of Ministers of Foreign 
Affairs, the Council (consisting of one representative from each nation), 
the Pan American Union, specialized conferences, and specialized organiza- 
tions. The Pan American Union is, and has long been, the matrix of this 
whole regional collaboration. 

International Policeman under the United Nations. When South Korea 
was invaded by the communist forces of North Korea in June 1950, 
President Truman took the initiative and announced that the United States 
would place military and naval forces under the jurisdiction of the United 
Nations in order to resist the aggression. The United Nations accepted the 
offer and appointed General Douglas MacArthur as commander in Korea. 
Although other nations pledged their active and moral support, the burden 
of the action rested with men and material from the United States. Soviet 
Russia and communist China unofficially supported the North Koreans, and 
by the end of 1950 there was grave concern throughout the world lest the 
conflict result in a third world war. By that time also, the United States was 
preparing a full-fledged wartime economy in the expectation that whatever 
the outcome of the Korean War, it would be necessary in this nation to 
maintain a high level of military preparedness for defense against aggression 
in any part of the world. 

THE INSTRUMENTS OF FOREIGN POLICY 

The federal Constitution provides that “[The President] shall have power, 
by and with the advice and consent of the Senate, to make treaties, provided 
two-thirds of the Senators present concur; and he shall nominate, and, by 
and with the advice and consent of the Senate, shall appoint ambassadors, 
other public ministers, and consuls ...” and further, that the President 
“shall receive ambassadors and other public ministers. . . .” 

Like chief executives in other nations, therefore, the President of the 


9 New York Times, March 4, 1947. 
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United States plays a central role in the conduct of our external affairs, 
constituting the chief instrument of our foreign policy. How much use he 
makes of his power depends largely on his own interests, aptitudes, and 
public support. He can, if he wishes, virtually combine the offices of 
President and Secretary of State. Or, if he is more interested in other things 
and has a strong Secretary of State, he may exercise only general oversight 
in the field of foreign affairs. 

The Secretary of State, therefore, and the department he heads constitute 
the second principal instrument of our foreign policy. The influence of the 
State Department depends in large part on the qualities of the. Secretary 
and the degree to which the President uses him as agent or allows him a 
free hand. 

The third instrument of our foreign policy is the United States Senate, 
which acts as a check on the President in the matter of appointments in the 
area of foreign affairs (as in others) and in the all-important treaty-making 
power. 

The states, on the other hand, are expressly forbidden by the Constitution 
to take any part in the conduct of foreign relations: “No state shall enter 
into any treaty, alliance, or confederation . . . .“ says the Constitution, and 
“No state shall, without the consent of Congress . . . enter into agreement 
or compact with another state or with a foreign power, or engage in war, 
unless actually invaded or in such imminent danger as will not admit of 
delay.*' 

Finally, the Constitution provides that treaties shall become a part of the 
supreme law of the land: “This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United States, shall be the 
supreme law of the land. . . 

Plenary Powers in Foreign Relations 

The powers of the federal government are greater and more expansible 
in the foreign than in the domestic field. In the field of foreign relations it 
may be said that such powers are plenary, meaning that they are full, com- 
plete, to be broadly construed. This is the line the Supreme Court has 
followed. 

The Supreme Court has been greatly influenced by the doctrine of sov- 
ereignty. The powers of Congress are express and limited, although they 
may be implied. The authority to conduct international relations is an 
inherent attribute of sovereignty. The Court has held, therefore, that 
although the President and other officials who conduct our external affairs 
must abide by constitutional mandates and injunctions, they may, if need 
be, invoke authority that is neither express nor implied. 

The Supreme Court has referred to this doctrine of inherent sovereignty 
in several decided cases. An outstanding instance arose as recently as 1936 in 
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the case o£ United States v. Curtiss Wright Export Corporation (299 U. S. 
304. 1936). Involved here was the presidential embargo, under authority- 
granted the President by Congress, placed on arms destined to Bolivia in the 
Chaco boundary dispute. In its opinion, the Supreme Court stressed the 
difference in constitutional interpretation where internal and external 
affairs are involved. “The two classes of powers, “ said the Court, “are dif- 
ferent, both in respect of their origin and their nature. The broad statement 
that the federal government can exercise no powers except those specifically 
enumerated in the Constitution, and such implied powers as are necessary 
and proper to carry into effect the enumerated powers, is categorically true 
only in respect of our internal affairs.'' (Italics ours.) 

The Court then pointed out that the states never did have authority in the 
field of foreign affairs, but that Great Britain, from whom we gained our 
independence, did have this authority and it in effect passed on to the 
federal government of the United States. “Sovereignty," continued the Court, 
“is never held in suspense. When, therefore, the external sovereignty of 
Great Britain in respect of the colonies ceased, it immediately passed to the 
Union " 

Now note carefully these words: results that the investment of the 

federal government with the powers of external sovereignty did not depend 
ttpon the affirmative grants of the Constitution. The powers to declare and 
wage war, to conclude peace, to make treaties, to maintain diplomatic rela- 
tions with other sovereignties, if they had never been mentioned in the 
Constitution, would have been vested in the federal government as necessary 
concomitants of nationality." (Italics ours.) 

This clearly indicates the importance the Supreme Court is willing to 
accord our external affairs. Constitutional lawyers may argue as to the 
correctness of the reasoning, but there it is. * 

The Treaty-making Power 

A treaty signed by the United States becomes a part of the fundamental 
law of the land. The treaty-making power, therefore, becomes the principal 
means by which we take a more active and forceful part in world organiza- 
tion to prevent war. Many important issues are bound up in this power. 

One of these issues is the question of whether the President is better 
advised to “make" the treaty and only thereafter consult the Senate, or 
whether it is more politic to consult the Senate in advance.^® There are 
arguments on both sides. Treaty negotiation must be undertaken initially 
by one person. It would not be possible for all the members of the Senate 
to sit down and talk with the Prime Minister of Great Britain or the Premier 
of France. Moreover, the other party to a proposed treaty must be sounded 
out, or there would be no way of telling in advance how it might react to 
particular suggestions. This does not make the procedure “secret"; it merely 

10 See Kenneth Ck)legrove, The Amertcmi Senate and World Peace (New York, 1944). 
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channelizes the treaty and makes it tentative. Furthermore, it is impossible 
to negotiate without first deciding who the negotiators are to be. These are 
strong arguments in favor of giving the President and the Secretary of State 
a free hand in the early stages of the treaty-making procedure. 

On the other hand, the Senate is jealous of its treaty prerogative. If it is 
not consulted early enough, the Senate may feel that the President regards 
it as merely a rubber stamp, or is not forthright in his representations. That 
such a disregard for Congressional sensibilities may prove fatal was demon- 
strated by the Senate’s refusal to accept the Versailles Treaty and the League 
of Nations supported by President Wilson. In contrast. Presidents Roosevelt 
and Truman gave the majority and minority members of the Senate Foreign 
Relations Committee prominent parts in the negotiation of the United 
Nations, and everything went smoothly so far as the Senate was concerned. 

Since we do not have the British type of responsible government in the 
United States— with the result that accord between the White House and 
Capitol Hill is not assured— the conclusion seems to be that it is politic for 
the President to include from the outset key members of the Senate Foreign 
Relations Committee in his plans, particularly if the matter is vital and may 
be endangered by legislative-executive jealousy and partisanship. The 
President and the State Department could still carry on the negotiations, 
but they would consult in advance and keep the Senate informed through 
its leaders. If secrecy is required— and it sometimes is if embarrassment to 
the other country is to be avoided— the discretion of the key members of the 
committee would have to be relied on. 

Fortunately situations of this kind arise in only a small fraction of the 
cases in which treaty making is involved. In the others, the President and 
his aides can act with the assurance that they have a freer hand. 

The Two-Thirds Requirement 

Another vital issue is whether we should amend the Constitution to 
change the requirement that two thirds of the members of the Senate present 
must approve a treaty before it becomes law. The history of the world may 
be altered when a small handful of men fails to support an important treaty 
that has been negotiated. Since the ratification of a treaty requires a two- 
thirds vote of the senators present (presumably a quorum), 17 senators, 
voting against a treaty when only 49 are present would kill it. To be sure, 
this situation is not likely to arise in practice because a full membership 
could ordinarily be counted on when so important a matter is at issue. But 
even if the Senate’s full membership of 96 isrere present, anything over one 
third of this number, or 33 votes, could prevent affirmative action. What 
chance is there of approval, therefore, if the party membership is evenly 
divided in the Senate and the opposition votes as a phalanx? If the treaty 
were not killed outright, the number of reservations and amendments might; 
be so onerous that the other contracting party would lose interest. 
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It is an old and perplexing question. A pessimistic view of the situation 
was taken by one of our ablest Secretaries of State, John Hay, who once 
commented that “a treaty entering the Senate is like a bull going into the 
arena; no one can say just how or when the vital blow will fall— but one 
thing is certain— it will never leave the arena alive.'' 

The facts in the matter are that, until 1824, no treaty was killed outright 
by the Senate. In the history of the country to 1935, 62 treaties had been 
disapproved, while more than four fifths (some 900) of the total were un- 
conditionally approved. In the case of over 150 treaties, the Senate insisted 
on amendments or reservations. Finally, a half dozen or so extremely impor- 
tant treaties were turned down, among them the treaty for the annexation of 
Texas in 1844, the Taft-Knox arbitration treaties in 1911, the Treaty of 
Versailles and the Covenant of the League of Nations in 1920, adherence 
to the protocol of the Court of International Justice in 1926 and 1935, and 
the St. Lawrence waterway treaty in 1934. 

The number of treaties rejected by the Senate does not indicate the 
gravity of the issue. In this respect the problem is similar to that of the 
judicial review of legislation— a single case of rejection may outweigh the 
combined importance of several others that have been approved. 

What changes could be made in order to bring about a more democratic 
process? One proposal would give the House of Representatives an equal 
voice in treaty making. Its supporters argue that if both houses of Congress 
agreed to a treaty by a majority vote, the safeguard would be sufficient. This 
method, in use in most of the countries of the world, would be more fair 
and more democratic than the prevailing one. 

The second major proposal is to amend the Constitution to require only 
a majority vote of those present in the Senate, instead of the two- thirds 
requirement as it stands today. If a majority vote is sufficient for other 
legislation, it is held, it is likewise adequate for treaty making. Those who 
object to this plan reply that treaties become a part of our fundamental 
law, and hence should be surrounded by peculiar safeguards; that since no 
great harm has yet been done by the two-thirds requirement, there is no 
need to change it. 

The Senate will naturally look askance at any proposal to amend the 
Constitution so as to detract from its own powers. If a change is ever 
effected, therefore, it will doubtless be after a long, hard struggle. But the 
possibility of its happening sometime should not be discounted. 

Executive Agreements 

The so-called executive agreement is a kind of treaty which need not be 
approved by the Senate. Why not solve the difficulty, therefore, by making 
more extensive use of executive agreements?^^ This idea has occurred to many 

11 See Wallace McClure, International Executive Agreements (New York, 1941). 
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a President and Secretary of State and increasingly so, it would appear, in 
recent years. 

Executive agreements arise in a number of ways. They may be in pursu- 
ance of a blanket authorization of Congress through legislation, giving the 
President permissory power which he may use. Or they may arise in con- 
nection with the carrying out of the terms of a treaty which has already 
been assented to and put into effect. Authority to conclude executive agree- 
ments is also a part of the President’s power as commander in chief of the 
Army and Navy. And finally, they may be drawn under the general, unde- 
fined authority, which inheres in national sovereignty, to conduct the 
external relations of the United States. 

As a rule, executive agreements are not objected to by Congress. There 
have been dozens of them— such as those relating to postal conventions, 
trade agreements, the pecuniary claims of American citizens against a foreign 
government, and the like— which Congress has never questioned. Some have 
had a far-reaching effect on our international relations. The Boxer protocol 
with China in 1901, the so-called gentlemen’s agreement with Japan in 1907, 
the open-door agreements, the neutrality of the Panama Canal, and the 
turning over of fifty overage destroyers to Great Britain during World 
War II are examples of the use of executive agreements. 

What control does Congress have over the President’s power to conclude 
executive agreements? For one thing. Congress may refuse to appropriate 
money to carry out the terms of the arrangement, as it did when President 
Roosevelt negotiated an executive agreement with Canada relative to the 
St. Lawrence waterway. 

In other notable instances, however, Presidents have used this power and 
Congress has later confirmed the existing agreement in the foi'm of a treaty. 
President Theodore Roosevelt worked out a modus vivendi with Santo 
Domingo relative to the administration of customs, guaranteeing its terri- 
torial integrity, and like matters, after Congress had refused to approve a 
treaty in 1905. Two years later the Senate approved a treaty regularizing 
the transaction. President Taft did the same thing in 1911 with reference to 
Nicaragua, and in 1916 it was confirmed by a treaty. 

There is much that the President can do in the field of executive agree- 
ments if he does not fear political repercussions in Congress. The collective 
hostility of the Senate is his principal deterrent. But once an executive 
agreement is confirmed, it becomes the law of the land as though it were a 
treaty. This legal rule was upheld by the Supreme Court as recently as 1937 
in the case of United States v. Belmont (301 U. S. 324. 1937). At no time in 
our history has the Supreme Court held an international agreement of any 
kind to be unconstitutional. This presidential weapon, therefore, deserves 
to be watched. In some respects, its use is analogous to President Roosevelt’s 
threatened Court-packing plan. 

Congress, in turn, has its own methods of forcing the hand of the Presi- 
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dent. It may, for example, pass a concurrent resolution imposing policies and 
programs on him. It may annex territory by joint resolution— as it did in the 
cases of Texas and Hawaii— or it may terminate a war as it did in 1921 
after turning down the Treaty of Versailles. It may refuse to appropriate 
funds. Or it may pass legislation invalidating the effect of treaties or execu- 
tive agreements already entered into. The only ultimate solution, therefore, 
is to establish a satisfactory working accord between the President and 
the Senate. 

TERRITORIES AND DEPENDENCIES OF THE UNITED STATES 

This survey of American foreign policy has shown that at one time it looked 
as though the United States might join the imperialist procession— as though 
our empire might rival even that of the British Commonwealth of Nations. 
Of course, it is still possible that imperialism may be resumed at some future 
time, but recent trends indicate an opposite policy. The most notable 
example is the Philippine Independence Act of 1934, under which the 
Islands received their independence in July of 1946. 

The threat of future wars, however, is bound to complicate the picture. 
Shall we retain our Pacific acquisitions, such as Guam and Midway, and pos- 
sibly add new ones in that area? Naval and military policies— which in turn 
depend on possible future threats— are bound to play a determining role in 
the resolution of issues of this kind. Again, shall we increase our fortifica- 
tions in the Caribbean and the Panama Canal, or are they sufficient? This 
question takes practical form when we consider the long-standing debate 
over the construction of a second canal across the isthmus of Nicaragua. 

The traditional isolationism of the American people tends to check any 
imperialist leanings we might develop fortuitously or otherwise. The substi- 
tution of hemispheric solidarity for the Monroe Doctrine also acts as a brake. 
But all of this is in the future. Because they must be organized and gov- 
erned, the present problem concerns the territories and dependencies we 
now have. 

Congress Has the Power over Territories and Dependencies 

The power to govern outlying possessions of the United States, like the 
power to conduct our foreign affairs, is exclusively national. The federal 
Constitution provides that ‘*the Congress shall have power to dispose of and 
make all needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this Constitution 
shall be so construed as to prejudice any claims of the United States, or of 
any particular state.** 

When this provision was inserted in the Constitution, noncontinental 
lands were not envisaged. It was meant to apply, rather, to the western lands 
such as those regulated by the Northwest Ordinance of 1787— and for many 
years it was so employed. Congress has full power to organize territories. 
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accept the application of states for admission to the Union, approve their 
proposed constitutions, and finally to admit them to the United States. This 
procedure of admitting new states extended even into the present century. 

Before the last stale was admitted, however, a new and totally different 
problem had appeared in the necessity of organizing and governing outlying 
territories such as Alaska, Hawaii, Puerto Rico, Guam, the Panama Canal 
Zone, the Philippines, American Samoa, and the Virgin Islands. Every such 
instance raised distinctive and troublesome problems. These lands were far 
away. Race, language, color, customs, and economy were different from our 
own. There was little here that resembled the admission of new states to the 
Union. 

In the case of most of the colonizing powers of the world, the tail appears 
to be wagging the dog. The Netherlands, for example, is small compared 
with her overseas holdings. France has a much smaller land surface than that 
of her colonial possessions, which include most of the Sahara Desert. It is the 
same with Great Britain. In fact, the pattern is typical. 

But the continental land surface of the United States is over 3,000,000 
square miles and our outlying possessions in 1950 were only a fifth as large, 
or 600,000 square miles excluding the Philippines. Our population is 
approximately 150,000,000, while the corresponding figure for our posses- 
sions in 1945 was less than one eighth as great, being only 19,000,000. Of 
this total, the population of the Philippines was over 16,000,000; with 
Philippine independence, therefore, the problem has been greatly reduced. 

The Incorporated and Unincorporated Territories 

There are two incorporated territories of the United States— Alaska and 
Hawaii .^2 Qf others are unincorporated, although Puerto Rico comes 
close to meeting the full legal requirement of incorporation, as did the 
Philippines. What is the difference between these two types of territoi'y? 

The distinction was developed by the Supreme Court, which got its clue 
from the language of the treaty of 1803 by which the United States acquired 
Louisiana: “The inhabitants of the ceded territory shall be incorporated in 
the Union of the United States, and admitted as soon as possible, according 
to the principles of the Federal Constitution, to the enjoyment of all rights, 
advantages, and immunities of citizens of the United States.'' 

An incorporated territory is a territory in which all parts of the federal 
Constitution and all the laws and treaties of the United States apply in full 
force. In the case of unincorporated territories, on the other hand, Congress 
may decide what exceptions there shall be to this general rule. With regard 
to Puerto Rico, the exceptions are now minor. Moreover, the conferment of 
American citizenship is independent of whether a territory is incorporated 

12 George W. Spicer, The Constitutional Status and Government of Alaska (Baltimore. 
1927), Chap. 1. 
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or unincorporated. Citizenship may be and has been extended without 
according the territory full incorporated status. 

Incorporation has important economic advantages. The inhabitants may 
ship their goods to the continental United States without paying duties and 
may travel or migrate without being stopped by the immigration laws. 
Except for lack of' full representation in Congress and the right to vote in 
continental elections, they have the same rights and privileges as citizens 
of the continental United States. 

Territorial Governments 

The governments of territories belonging to the United States were created 
by Congress and naturally resemble our own political institutions in most 
important respects. The people of the territory participate in the conduct of 
their own. representative government. As we learned when we occupied the 
Philippines in 1945 after the invasion of the Japanese, the general effect of 
this participation has been to prepare the citizens for self-government and 
eventual independence. 

The basic act of Congress with regard to each territory comprises its con- 
stitution. There is a territorial legislative assembly, usually of two houses. 
Members are elected by the citizens and voting qualifications are few. Legis- 
lative power extends to all matters not denied by the basic act of Congress. 
Congress usually imposes some financial limitations on the territories, 
particularly with reference to indebtedness and the necessity of sustaining 
certain essential offices and services. The inhabitants of Alaska and Hawaii, 
the incorporated territories, are authorized to elect resident commissioners, 
by popular vote, to sit in the lower house of our Congress, where they have 
the right to participate but not to vote. 

The court system of the territories resembles that of the United States, and 
appointments are made by the President. Special bills of rights were incor- 
porated into the basic acts of Puerto Rico and the Philippines. Each territory 
has a governor, appointed by the President. In the incorporated territories 
and Puerto Rico this official serves for a fixed term, and in the unincorpo- 
rated territories he serves at the President’s pleasure. 

The governments of the lesser dependencies vary in each case. The Virgin 
Islands enjoy a measure of home rule under a governor appointed by the 
President of the United States and reporting to the Secretary of the Interior 
in Washington, plus an insular legislature. Guam, formerly administered 
by a naval officer reporting to the Secretary of the Navy, is now governed in 
much the same manner as the Virgin Islands. The Panama Canal Zone is a 
military area administered by a governor appointed by the President and 
rep>orting to the Secretary of the Army. Most of the small islands in the 
Pacific are governed by officers of the Navy who report to the Secretary of 
the Navy, and for them, much depends on the military prospect of the 
future. The District of Columbia is a territory in name only— actually it is 
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a large metropolis whose inhabitants want local self-government but which 
in fact is administered directly by Congress. 

The Future Prospect of Empire 

What of the future of empire? Will the United States set a practical ex- 
ample of democratic treatment for the rest of the world? Under the terms of 
the Philippine Independence Acts of 1935 and 1934, the Philippine Com- 
monwealth was granted independence on July 4, 1946. What of Hawaii? 
Will she become the forty-ninth state? Will Alaska be admitted to statehood? 
In the Eighty-first Congress, meeting in 1949-1950, bills were passed in the 
House, which would grant statehood to both Hawaii and Alaska, but by 
the end of the year both bills were stalled in the Senate due to the opposition 
of Southern Democrats. 

From the financial standpoint, colonies are not good investments. Free 
access to markets by all countries is much fairer and more profitable for 
everyone. Will the United States drop its insular possessions or add new 
ones? The international situation is the controlling element. 

THE ARMED FORCES AND FOREIGN POLICY 

The size of the armed forces that the United States must maintain and the 
amount that the taxpayer will be required to pay for preparedness depend 
on the eflEectiveness of our foreign relations and the security provided by 
international guarantees. High-ranking Army officers have often been heard 
to say that of course the Army never starts a war, that it is the failure of 
diplomacy which sets it off. The pacifists deny this, contending that the very 
existence of large armaments and highly trained military forces in itself 
ignites the powder keg. 

The defense of our insular possessions is also a major aspect of the pre- 
paredness situation. If we could not be sure of holding the Panama Canal, 
for example, we would have to maintain a two-ocean navy twice as large as 
any afloat. And if we intend to fortify and hold Guam and other Pacific 
islands, again we will need a strong force, which will further increase our 
financial outlays. Thus international relations, foreign policy, colonial 
expansion, and military policy are all closely joined. 

The War Powers of the Constitution 

The Constitution contains even more references to war powers than it does 
to the conduct of foreign affairs. Some aspects of these matters have already 
been discussed in preceding chapters.^® However, a rounded picture will 
appear if these constitutional provisions are listed in one place: 

‘‘The Congress shall have power to lay and collect taxes . . . to . . . provide 
for the common defense .... To declare war, grant letters of marque and 
reprisal, and make rules concerning captures on land and water; To raise 

13 Especially Chapter 26, “Our Civil Liberties.” 
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and support armies, but no appropriation of money to that use shall be for a 
longer term than two years; To provide and maintain a navy; To make rules 
for the government and regulation of the land and naval forces; To provide 
for calling forth the militia to execute the laws of the Union, suppress insur- 
rections, and repel invasions; To provide lor organizing, arming, and dis- 
ciplining the militia, and for governing such part of them as may be em- 
ployed in the service of the United States, reserving to the States respectively 
the appointment of the officers, and the authority of training the militia 
according to the discipline prescribed by Congress. . . . 

‘‘The United States shall guarantee to every state in this Union a repub- 
lican form of government, and shall protect each of them against invasion, 
and, on application of the legislature, or of the executive (when the legis- 
lature cannot be convened), against domestic violence.'’ 

All of these provisions except the last are found in Article I of the Consti- 
tution, which confers powers on Congress. That regarding the republican 
form of government is found in Article IV. 

Checks on the Military Power 

Our forebears were at least as suspicious of standing armies as they were 
of a strong executive. It is all the more remarkable, therefore, that the Con- 
stitution contains so many references to military authority. But the framers 
of the Constitution were equally intent on seeing that the power once given 
was not abused. 

Most of the safeguards against the abuse of power have been dealt with in 
the chapter on our civil liberties; hence a mere enumeration will suffice here. 
It should be remembered that most, if not all, of these provisions are dupli- 
cated in the bills of rights of the forty-eight states. They include the prohibi- 
tion against quartering troops, the stipulation that habeas corpus shall not 
be suspended except in extreme emergency, and the right of individuals to 
keep and bear arms. In addition, the crime of treason is defined, and the 
indictment of a civilian by grand jury is assured, even in a military area. 
This, however, does not apply to the members of the armed forces. 

These are the most express constitutional references to limitations on the 
power of the military. Others indirectly involved, of course, are the freedoms 
of speech, press, assembly, and petition. 

In order to safeguard the United States against the development of milita- 
rism and a military class— which the colonists had observed at firsthand in the 
countries of the Old World— the framers of the Constitution took pains to 
assure civilian control of the armed forces. In addition, in every state con- 
stitution save that of New York, there is an express provision to the effect 
that “the military shall, in all cases, and at all times, be in strict subordina- 
tion to the civil power." All of the states have provided for state militias, 
and in all of them the governor acts as commander in chief, except when 
the militia is employed in the service of the United States. 



AMERICAN GOVERNMENT IN ACTION 


708 

Civilian control of the federal government is assured by the Constitution 
in the words defining the powers of the President, who “shall be Com- 
mander-in-Chief of the Army and Navy of the United States, and of the 
militia of the several States when called into the actual service of the United 
States/’ As in the case of foreign affairs, the degree to which the President 
becomes active in the wartime conduct of military operations depends on 
his abilities and preferences and his relations with his Secretaries of Defense, 
Army, Navy, and Air Force, and the Chiefs of Staff. 

A Single Department of Defense 

As a result of military operations during World War II, and partly be- 
cause of the importance of the air forces and the example of unified command 
in other countries, a proposal to combine the War and Navy Departments 
into a single department of defense became a live issue of administrative 
reorganization when the war ended in 1945. Joint planning, it was said, 
like joint execution, would assure more effective teamwork, especially where 
the air arm was concerned. Those opposed to the plan argued that a com- 
bined military establishment would be too large for the most efficient 
results if it were centrally planned and maintained; that specialization is 
the condition of success. The particular traditions and techniques of the 
Army and the Navy are so different that they might suffer if combined. The 
argument that financial savings could be effected by merger was usually 
denied. 

Nevertheless, Congress passed the National Security Act in 1947, as a 
result of which three military departments for the operation and administra- 
tion of the Army, the Navy (including naval aviation and the United States 
Marine Corps), and the Air Force were combined into the National Military 
Establishment under the direction of the Secretary of Defense. In so enor- 
mous a merger of components with strong and separate traditions, it is not 
surprising that the first year or so of operations should have been extremely 
difficult. Teamwork and coordination came hard. The separation of naval 
aviation from the Air Force Department was a major problem. Rivalries 
among the three branches were inevitable. The Joint Chiefs of Staff found 
it hard to agree even on major issues. Security projects were held up. Early 
in 1949 General Dwight D. Eisenhower was appointed trouble shooter by 
the President. A short time later the report of the Hoover Commission was 
published, urging increased authority for the Secretary of Defense, demotion 
of the Secretaries of the Army, the Navy, and the Air Force to the rank of 
undersecretaries, reorganized procedures, and more emphasis on teamwork. 
The commission even suggested that as much as $1.5 billion might be saved 
by the use of modern accounting methods. It was generally conceded, how- 
ever, that the difficulties of merger stemmed not from the merger, which 
was sound, but from inevitable resistances on the part of agencies long 
accustomed to operate in separate grooves. 
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In 1949 the quarrels between the various parts of the National Military 
Establishment came out into the open and caused a temporary national 
scandal. Thereupon the Unified Armed Services Act was passed to centralize 
operating controls and to improve budgeting and accounting. It also created 
the position of Chairman of the Joint Chiefs of Staff, and a companion act 
authorized the appointment of a deputy for the Secretary of Defense. 

In addition to the combined military establishment, in 1948 a National 
Security Resources Board was created in the Office of the President, to direct 
planning for total mobilization in case of war. The eight divisions it con- 
tains relate to resources and requirements, production, materials, transporta- 
tion, energy and utilities, manpower, foreign activities, and civilian 
mobilization. In addition, a National Security Council consisting of the 
President, the Vice President, the Secretaries of State and Defense, and the 
chairman of the National Security Resources Board was also set up in 1947 
in the office of the President to advise him with respect to the integration 
of domestic, foreign, and military policies relating to national security. 

'^rhe Tradition of a Small Peacetime Army 

A live issue in 1948 revolved around whether or not the United States 
should continue its tradition of a skeleton peacetime army or whether the 
Army should be greatly expanded. The problems of the Army and Navy 
are different in this respect. The Navy has a large fleet, the size of which 
cannot be changed overnight. It must either maintain and replace the units 
in it or scrap them. The Army, however, can maintain a small regular army, 
at the same time emphasizing the training of reserve officers and men. A 
most disturbing and much-debated question is the effectiveness of any type of 
armed defense if the weapons of the future are to include atomic bombs. 

How large a navy we should maintain depends on a number of factors, 
including the outlook for peace or war, the strength or weakness of the 
United Nations, and the naval programs of other nations. There are also 
the matters of possible changes in the design of vessels, the need of defend- 
ing the Panama Canal Zone, our policy with reference to territories and 
dependencies, and the foreign policies and programs of other nations. 

Akin to the problem of the future of the Navy is the question of maintain- 
ing a merchant marine large enough to sustain our troops in the event of 
another foreign war. Should a large merchant marine be kept alive by the 
government, even though it must be subsidized by the federal treasury or 
operated by the government itself? 

One of the livest issues of all concerns the proposal of universal compul- 
sory military training for all men between certain ages. In 1948 Congress 
dodged the issue of compulsory military training (it will be remembered 
that that was a presidential election year) and, instead, extended the selec- 
tive service system. The action in Korea (which caught us with a reduced 
army) and possible threats in other parts of the world have revived the issue. 
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and by the end of 1950 universal military training was receiving strong 
support, including that of the Association of American Universities. The 
arguments in favor of compulsory training are that it will discourage other 
nations that might consider attacking us, it will put teeth in any collective 
international organization, and it will make a small standing army adequate 
for our needs and hence help reduce military expense. It will also provide 
a fighting force quickly and hence save lives, money, and time. Moreover, 
it is good for the health and civic-mindedness of the population. 

Those who argue against universal compulsory military training say that 
it is not necessary because war has been mechanized and the best defense 
lies in a small, hard-hitting army. Therefore the need is less for large num- 
bers of men than for highly trained mechanical specialists. It is argued 
further that wars are won by industrial strength, which the United States 
has, so that our emphasis should be on machines rather than on military 
training. 

The United States has never had such a program in peacetime and has 
usually done well when put to the test. Compulsory training not only inter- 
feres unnecessarily with the lives of countless thousands; it might encourage 
a militaristic attitude which the United States has never had and should 
never acquire. Health and civic training, so it is argued, can be better 
secured by other methods. But none of these arguments is as powerful as 
that which holds that in another all-out war atomic bombs will diminish 
the effectiveness of a land army as a defensive weapon. 

Atomic Energy j Foreign Relations, and War 

When the atomic bomb was dropped on Hiroshima in August of 1945, 
there was released a weapon transcending all others in explosive power. 
In 1950, less than five years later, announcement was made of the possibility 
of constructing a hydrogen bomb which was expected to prove even more 
deadly than the atomic bomb, and the President ordered the work to go 
forward. These two developments augur changes that may well affect the 
very roots of our civilian life. Consequently, what to do about the control 
and development of atomic energy has created more problems of a more 
difficult character, at both the domestic and the international levels, than 
any preceding scientific invention in history. 

The domestic phase of the problem in the United States was brought 
under control fairly quickly when the Atomic Energy Commission 'was 
created with large powers and appropriations and placed under a civilian 
management that nevertheless took full account of military requirements. 
But five years after Hiroshima, the international aspect of the use of atomic 
energy was still far from settled, giving rise to a gnawing fear, intensified 
by the Korean War, of what might happen if agreement were not forth- 
coming. The editors of American Foreign Policy did not exaggerate when 
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they said, “Reduced to fundamentals, the problem of the atomic bomb is 
a problem in Russo-American relations/’^^ 

On November 15, 1945, the United States, Great Britain, and Canada 
issued a three-nation declaration on atomic energy in which they reassured 
the world with regard to their peaceful intentions in the use of their 
monopoly, and recommended that the United Nations create an atomic 
energy commission as soon as practicable. Such a commission was also 
recommended at the Moscow conference of the Big Three of Russia, Britain,, 
and the United States in December of 1945, and a month later the first 
General Assembly of the United Nations established a Commission on 
Atomic Energy. 

By the end of that year, however (1946), and after more than seventy 
meetings of the working committee, the Russian-United States deadlock 
was apparently more deeply lodged than ever. Soviet spokesmen wanted 
atomic bombs in the possession of the United States to be destroyed before 
attacking the question of control, insisted that the matter of atomic bombs 
be considered along with the whole question of the international control 
of armaments, and objected strenuously to inspection on the ground that it 
infringed on national sovereignty, although later they backed down on this 
issue. The American position on these matters was conciliatory but firm: 
we wanted international control through the United Nations and no con- 
ditions. 

The problem lay more or less dormant in the lap of the United Nations 
until the revelation in the fall of 1949 that the Soviet Union had succeeded 
in constructing an atomic bomb of its own. In 1950 the public was informed 
that it is now possible to construct a hydrogen bomb potentially more 
destructive than its predecessor. The war in Korea further sharpened the 
issue. Negotiations in the future are bound, therefore, to be on a different 
basis. After tracing the history of the controversy, the editors of American 
Foreign Policy concluded that there was a real question “whether Russia 
any longer considers the American atomic monopoly a mortal threat,’'^'" 
and as it turned out, the observation was a correct one. Complicated as the 
atomic fission process undoubtedly is, it is clearly not nearly so difficult as 
the problems of social psychology and government to which it has given rise. 

THE FUTURE OF OUR FOREIGN POLICY^UNCERTAINTY 
AND PROMISE 

Several areas where vital decisions are necessary have been discussed in this 
chapter; if we knew the answers to them we would have the answer to the 

See Chamberlain and Snyder’s discussion of atomic energy in Arnerican Foreign Policy, 
Chap. 17. 

^5 Ibid., p. 469; the entire history of the attempt to place atomic energy under inter- 
national control is set forth on pp. 456-471. 
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question every young person and many older ones are asking: Will there be 
another war during my lifetime? 

War takes many lives, leaves a load of debt, dissipates much of our natural 
resources, engenders many hates that make for future wars, and weakens 
much of the democratic vigor of our institutions by centralizing power. And 
now, another war might destroy two thirds of the human race in a short 
time.^« 

To what extent may we substitute world organization and diplomacy for 
battleships, bombers, armament, and the atomic bomb? We work hard in 
war; do we have the incentive to work even half so hard to secure a durable 
and just peace? William James, the great American psychologist, said we 
would never get rid of war until we find the moral equivalent for it. People 
are competitive and like to fight; they like excitement and victory; they like 
to be bound together in a great common cause that submerges their own 
petty interests and problems. Are there any equivalents that meet these re- 
quirements? The field of sports is similar to war in its ability to satisfy our 
competitive instincts and martial spirit. Some types of business enterprise 
fulfill the same purpose. Is there any other solution— any other means of 
discovering a moral equivalent— or is time the only solvent? Social change 
and improvements of all kinds do take time, but they take longer when 
people come to feel that not much of anything can be done about it. 

QUESTIONS 

1. Give three illustrations of how intimately foreign and domestic policy 
are related. 

2. What have been the principal historical periods in the growth of 
American foreign policy? 

3. What are the three or four chief policies of the United States today? 

4. Read the case of United States v. Curtiss Wright Export Corporation 
in the Reports of the Supreme Court and be prepared to explain fully its 
importance in fpreign affairs. 

5. What is the treaty-making process of the United States? What is 
meant by an executive agreement? 

6. What are the proposed reforms of the two-thirds rule in treaty making? 
Do you favor any change? 

7. What is meant by the Truman Doctrine? 

8. Explain the Marshall Plan and its administration. 

9. Analyze the pros and cons of the North Atlantic Pact. 

10. Trace the development of atomic energy control in the United States 
and in the United Nations. 

11. In what respects do American territories and dependencies differ from 
American states? 


16 Professor Albert Einstein’s estimate in The Atlantic Monthly, November, 1945. 
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12. In what important respects have the armed forces of the United 
States been reorganized since the end of World War II? What are . the war 
powers of the United States? Explain the relation between military and 
foreign policy. 

13. What is meant by the Good-Neighbor Policy and how has it developed? 

14. Do you think the foreign policy of the United States since 1945 has 
been consistent with our obligations to the United Nations or do you think 
it has been inconsistent in any respect? 
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CHAPTER 38 


THE UNITED STATES AND THE UNITED NATIONS 


Numerous theories have been advanced to explain war as a social phe- 
nomenon. It has been argued, for example, that war is as inevitable as 
human nature: it is man's nature to fight. It is said also that war is due 
to smoldering hatreds inflamed by past conflicts: these dragon teeth cannot 
be pulled. Or war is held to be caused by a breakdown of individual moral- 
ity: if we respected the law and every nation kept its agreements, we would 
have no war. Those who hold the anthropological view believe that war is 
a stage in a man’s evolution: when we become more civilized, war will 
disappear. Those who think primarily in economic terms, on the other 
hand, attribute war to the unequal distribution of the world’s riches: the 
“have-not” nations will always fight the “have” nations so long as they 
possess the strength. War, they say further, is the logical consequence of 
disequilibriums and tensions in particular nations, where unemployment 
and acute suflEering cause political leaders to plunge the country into inter- 
national conflict as a last resort to avoid internal revolution. Others think 
in more political terms, believing that war is due to the intense nationalism 
and militant patriotism that have grown up in the major nations of the 
world. If we were to substitute an international loyalty for a national loyalty, 
they say, we would see the end of war. War is inescapable so long as nations 
cling to the principle of sovereignty: we should discard this costly notion. 
War is caused by lack of world organization: if we had an international law 
containing sanctions, international courts with real authority, and an 
effective international police force, we might expect peace and order on 
the international as on the domestic plane. 

Nor does this cover the whole field of speculation. There are, for example, 
many other ways of approaching the problem of war, including the cultural 
—through a common language, through a mutual appreciation of painting 
and literature, through travel, or through the exchange of scholars and 
teachers. None of these schemes should be disparaged, for they are all con- 
structive. Indeed, it would probably not be far wrong to conclude that each 
of these diverse theories partially suggest a possible cure. 

Today the world may be faced with only two alternatives:^ on the one 
hand, destruction; on the other, permanent peace. There may no longer be 
a middle road. Nor is there any longer likely to be a margin for error; 
where formerly the human race has been granted a second chance, today a 

1 See Norman Cousins, Modern Man Is Obsolete (New York, 1945). 
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serious mistake may prove fatal. Under these circumstances, we must have 
a broadly disseminated and integrated knowledge of the world community. 
“Education"’ is universally believed to be a principal method. But, admit- 
tedly, education is slow. It may be that one means of speeding the process is 
to emphasize the variety and character of international relationships, and 
to incorporate a study ol the allied aspects of international relations into 
every other field, including the cultural, the scientific, the economic, and the 
political. 

In each of the seventy or eighty nation-states of the world, says Emery 
Reves, author of The Anatomy of Peace, the people act as though they 
thought their nation to be the immovable center around which the rest of 
the world revolves. But our political and social thinking today, based as 
it is on the concept of nation-feudalism, is as outmoded as the idea that the 
world is flat. Quite apart from our personal interest in a permanent peace, 
therefore, the United States in the community of nations is now an essential 
part of the study of American government. 

HUMAN NATURE AND WAR 

Before going into other aspects of the causes of war, the argument that man 
is by nature belligerent, that he enjoys fighting, should be dealt with. If 
such were indeed the case, the political scientist could contribute little to 
the subject except his ideas on the humane rules of warfare. Since many 
assumptions regarding human nature are a part of political science, the 
psychologists may again be consulted for light on the question of whether 
man is incurably war-like. In 1945 a committee of psychologists issued a 
statement entitled “Human Nature and the Peace.” Their conclusions were 
as follows: 

1. War can be avoided: War is not born in men; it is built into men. No race, 
nation, or social group is inevitably warlike. The frustrations and conflicting inter- 
ests which lie at the root of aggressive wars can be reduced and redirected by 
social engineering. Men can realize their ambitions within the framework of 
human cooperation and can direct their a^essions against those natural obstacles 
that thwart them in the attainment of their goals. 

2. In planning for permanent peace, the coming generation should be the 
primary focus of attention. Children are plastic; they will readily accept symbols 
of unity and an international way of thinking in which imperialism, prejudice, 
insecurity, and ignorance are minimized. In appealing to older people, chief stress 
should be laid upon economic, political, and educational plans that are appropriate 
to a new generation, because older people, as a rule, desire above all else better 
conditions and opportunities for their children. 

3. Racial, national, and group hatreds can, to a considerable degree, be con- 
trolled. Through education and experience, people can learn that their prejudiced 
ideas about the English, the Russians, the Japanese, Catholic, Jews, Negroes are 
misleading or altogether false. They can learn that members of one racial, national, 
or cultural group are basically similar to those of other groups, and have similar 
problems, hopes, aspirations,’ and needs. Prejudice is a matter of attitudes, and atti- 
tudes are to a considerable extent a matter of training and information. 
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4. Condescension toward “inferior’* groups destroys our chance for a lasting 
peace. The white man must be freed of his concept of “the white man’s burden.” 
The English-speaking peoples are only a tenth of the world’s population: those of 
white skin only a third. . . . 

5. Liberated and enemy peoples must participate in planning their own destiny. 
Complete outside authority imposed on liberated and enemy peoples without any 
participation by them will not be accepted and will lead only to further disruptions 
of the peace. . . . 

6 . The confusion of defeated people will call for clarity and consistency in the 
application of rewards and punishments. . . . 

7 . If properly administered, relief and rehabilitation can lead to self-reliance and 
cooperation; if improperly, to resentment and hatred. . . 

8. The root-desires of the common people of all lands are the safest guide to 
framing a peace. Disrespect for the common man is characteristic of fascism and of 
all forms of tyranny. The man in the street does not claim to understand the com- 
plexities of economics and politics, but he is clear as to the general directions in 
which he wishes to progress- His will can be studied [by adaptations of the public 
opinion poll]. His expressed aspirations should ... be a major guide to policy. 

9. The trend of human relationships is toward ever wider units of collective 
security. ... 

10. Commitments . . . may prevent postwar apathy and reaction. Unless bind- 
ing commitments are made . . . people may have a tendency after the war to turn 
away from international problems and to become preoccupied once again with 
narrower interests. This regression to a new postwar provincialism would breed 
the conditions for a new world war. . . . 

This is an encouraging statement. According to it, war arises not so much 
from the inherent nature of man as from the institutional arrangements he 
creates. These are determined by our environment, in which tradition plays 
a major part. It is possible, in some measure, to control our environment. 

In the relationships between nations, the two most important political 
factors are nationalism and sovereignty, which we shall now consider. 

THE GROWTH OF NATIONALISM 

The modern system of nation-states began at about the time of the Treaties 
of Westphalia, at the end of the Thirty Years' War, in 1648, three hundred 
years ago. It was then that the political units comprising the Holy Roman 
Empire became virtually sovereign and independent. Both France and Prus- 
sia were extended, and the independence of the Dutch and the Swiss was 
recognized. In some countries the claims of kings to a divine right to rule, 
the doctrine of national sovereignty, and the growth of nationalistic fervor 
had been developing for some time before this, but Westphalia was a land- 
mark in the expression of these concepts. 

In the three centuries since 1648, nationalism has been the outstanding 
phenomenon in the modern system of nation-states. Nationalism early be- 
came strong in France, Austria, Spain, and Sweden. It rolled up with great 
force to unify the German states, Italy, and Poland. In the Americas, nation- 
alism, first associated with the drive for independence, later stressed exclu- 
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siveness and separatism. In Russia, China, and Japan, it has grown rapidly 
in recent years. There are now three score and more sovereign states in the 
world governmental system. Some are small and weak compared with the 
great powers, but all are acutely aware of their separate identities. 

In Political Myths and Economic Realities, a brilliant French scholar, 
Francis Delaisi, attempted to show that our economic self-interest is opposed 
to nationalistic exclusiveness, which he characterized as a *‘myth.'' In terms 
of rational analysis, Delaisi was undoubtedly correct. But in terms of the 
way people behave, he was badly mistaken. Nationalism is so strong that the 
very mention of the word “internationalism’' suggests something subversive 
in the minds of countless people in all quarters of the earth— even those 
who have reason to remember the costly wars that have despoiled their 
countries. 

The Elements of Nationalism 

The modern state exists largely in the realm of sentiment, which partly 
explains the explosive power of nationalism. If the state were merely the 
tangible things mentioned in its formal definition— people, territory, and 
government— the problem of reconciling nationalism and internationalism 
would be much easier. Since it is more than this, the factors that enter 
into the growth of nationhood and nationality must be considered. 

Among the chief of these are kinship, language, religion, geography, 
economics, common traditions, and statehood and government. 

Kinship is a feeling of belonging to the same family. John Stuart Mill 
speculated with interest on this in his Representative Government: “The 
feeling of nationality,” said Mill, “may have been generated by various 
causes. Sometimes it is the effect of identity of race or descent. Community of 
language, and community of religion, greatly contribute to it. Geographical 
limits are one of its causes. But the strongest of all is identity of political 
antecedents; the possession of a national history, and consequent community 
of recollections; collective pride and humiliation, pleasure and regret, con- 
nected with the same incidents in the past.” 

Language may be more of an integrating factor than kinship and racial 
origins, but it is not always so. The Swiss, for example, are a small nation 
using four different languages; yet they are strongly united. 

Religion, especially the establishment of a so-called state religion, is a 
strong factor. Countless wars have been fought over religious differences. 
Organized religion may either strengthen or weaken nationalism, depending 
on whether it is narrowly identified with political groupings, or whethet 
it attempts to be more universal in character. 

Geographical factors, such as mountains, bodies of water, and other nat- 
ural frontiers, shut groups of people off from others and make them isola- 
tionist and exclusive. Similarly, the soil, resources, and climate of a country 
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determine whether a nation can be economically powerful and hence great, 
or whether it must remain pastoral and uncomplicated. 

Economic factors are closely related to the geographic. A country may be 
rich in natural resources, however, and yet fail to exploit them, as was true 
of China or Russia in the recent past. It is the use made of natural resources 
that determines the political economy of a nation, its strength, and its 
impact on other nations. 

The influence of common traditions. This is the realm of sentiment, 
spiritual values, and myths. Mill gives it first place as the explanation of 
nationalism. Carleton Hayes, the American historian who has written so 
much on nationalism, gives it second place. Ramsay Muir, in his Essays on 
Nationalism^ regards the influence of common traditions as “the one indis- 
pensable factor.*’ 

Certainly the influence of national sentiments is hard to overemphasize. 
As Arthur Holcombe has said, nationality is a corporate sentiment, “a 
kind of fellow feeling of mutual sympathy, relating to a definite home 
country, and binding together the members of a human group, irrespective 
of differences in religion, economic interests, or social position, more in- 
timately than any other similar sentiment/’^ 

Statehood and government. A common government with common symbols 
is a great unifier. This has caused Ernest Barker to remark that “historically, 
the State precedes the nation. It is not nations which make States; it is States 
which make nations.”® And “the State has always been the great dragoman,”^ 
concluded Jose Ortega y Gasset in The Revolt of the Masses. Abolish the 
state, say the guild socialists and some other groups of political thinkers, 
and men will recognize their common interests and identities. The myth of 
the state, with its great power used for nonhumanitarian purposes, is the 
giant dragon that sprawls over the map of the world. 

Governmental institutions are the cradles of new nations. They unify and 
nationalize men and women even when they originally lacked common 
kinship, language, and traditions. Sir Arthur Keith has even gone so far as to 
suggest that nationalism is part of nature’s machinery of evolution and “the 
incipient stage in the process which leads on to racial differentiation.”® 

THE CONCEPT OF SOVEREIGNTY 

The doctrine of unlimited national sovereignty is closely associated with the 
system of nation-states that today dominates the international political scene. 
Originally a legal concept underlying the claims of rule by divine right. 


2 Arthur N. Holcombe, The Foundations of the Modern Commonwealth (New York, 
1923), p. 131. 

3 Ernest Barker, National Character (London, 1927), p. 15. 

4 Interpreter, catalyst. 

5 Sir Arthur Keith, Nationality and Race (London, 1920), p. 9. 
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sovereignty has since been attributed to a number of areas in the political 
scheme:® to the people, to the legislative assembly, to the constitutional 
framework, to the so-called higher law that transcends the temporary ruler 
of a country, and to the nation-state itself. It is in this last sense that 
sovereignty is now most widely employed and it is in this sense also that 
it has the sharpest impact on the problems of war and peace. 

There can be no peace and order in the world until the need for the rule 
of law is recognized. Our domestic law, reinforced by the courts and the 
coercive power of the government, assures peace and order at home. 
Similarly, before we will have assurance of peace and order at the inter- 
national level, international law must be further developed and machinery 
provided whereby it will be enforced. This is the crux of the problem created 
by the doctrine of unlimited national sovereignty, because as yet the fact of 
sovereignty is interpreted to mean that a nation may obey or, under pretexts, 
disobey international law as it desires. 

The doctrine of sovereignty holds each state to be uncontrolled in certain 
important respects. Sovereignty means the legal and enforceable rights of the 
nation-state to supremacy within its own borders and the corresponding 
right to be free from interference from without. No problem is created by 
the first part of this definition, but there is a real problem in connection 
with the second. If international law is to prevail, the nations of the world 
must abide by it just as citizens must abide by the domestic law of their own 
country. A fundamental question of our day, therefore, concerns the extent 
to which international law will be enforced in the manner of domestic law. 
This is analogous to the difficulty which confronted the framers of the 
federal Constitution in 1787. The thirteen states were acknowledged to be 
sovereign, and yet it was apparent that in case of conflict between state action 
on the one hand and the law of the Constitution, acts of Congress, and 
treaties on the other, the latter would have to be controlling, with a Supreme 
Court having power to decide in a contest. 

Some American writers have tried to resolve this difficulty by inventing 
the theory of dual sovereignty, with both the states and the federal govern- 
ment supreme each in its own sphere. Sovereignty came to mean jurisdiction 
to act within the respective spheres of state and nation. Could this line be 
taken in resolving the present dilemma created by the rival claims of domes- 
tic and international law? 

The term ‘'sovereignty'* has been used in two principal ways. First, legal 
sovereignty is a claim to power which may or may not be effectively sup- 
ported. And second, actual sovereignty is the power to enforce one's claims. 


6 The most famous definition of sovereignty is that of John Austin, England jurist who 
wrote early in the nineteenth century: *Tf a determinate human superior not in the habit 
of obedience to a like superior receive habitual obedience from the bulk of a given society, 
that determinate superior is sovereign in that society, and that society (including the 
superior) is a society political and independent.” 
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If legal sovereignty were recognized as operative in the international com- 
munity, the teeth of sanctions might progressively be supplied by nations 
determined to enforce the rule of law. 

INTERNATIONAL LAW 

International law is that body of rules which applies to the relationships 
between governments or between the government of one nation-state and 
the subjects of another. The two main subdivisions of international law are 
private law and public law. It was once customary to define international law 
as “international morality.” Perhaps it is symptomatic of a new determination 
to support international morality by eflEective sanctions that the Encyclope- 
dia of the Social Sciences defines international law as “a binding body of 
rules. ...” 

'International Law a Part of Our National Law 

On several occasions the Supreme Court of the United States has said, 
either expressly or in effect, that international law is a part of our law. In 
the case of Paquette Hahana (175 U. S. 677. 1899) the Supreme Court made 
this clear and then commented that “where there is no treaty, and no con- 
trolling executive or legislative acts or judicial decisions, resort must be had 
to the customs and usages of civilized nations.” 

In the United States the most express link between constitutional and 
international law is found in the judiciary article of the Constitution, which 
expressly states that all treaties are a part of the law of the land. This applies 
not only to treaties with one nation but also to those in which there are 
several contracting parties. If, for example, the President and the Senate had 
agreed in 1920 that the United States should enter the League of Nations, 
and had accepted all the rights and* duties pertaining to membership, all 
such agreements would have become a part of the fundamental law of the 
United States. 

The treaty-making power has been used to extend the authority of Con- 
gress over areas where otherwise it could not legislate. It has been held that 
Congress, having accepted an obligation toward another country, must act 
in good faith and carry out the terms of that agreement. The leading case 
on this point is Missouri v. Holland (252 U. S. 416. 1920), which dealt with 
Congressional control over migratory birds. If, however, a law of Congress 
conflicts with an international treaty, then the Supreme Court will uphold 
whichever is later in point of time. In other words, in the event of a sub- 
sequent act of Congress, the primacy of international law has never been 
recognized in the United States, although the Supreme Court early said that 
“an act of Congress ought never to be construed to violate the law of 
nations if any other possible construction remains.” This was in the case of 
The Charming Betsy (2 Cranch 64. 1804). 
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International Law and International Compliance 

The rule of law applies in our domestic affairs. That is a matter about 
which there is no choice. What is the extent to which the rule of law applies 
in the international community? In the international community a nation 
may settle its disputes according to international law, or through resort 
to arbitration, or not, just as it chooses. No course at this stage is manda- 
tory; it is entirely optional. When disagreements involve national security, 
prestige, national honor, or matters of high policy, nations customarily claim 
that they are beyond the restraints of international authority. 

‘‘In effect,” say Frank H. Simonds and Brooks Emeny in The Great 
Powers in World Politics ^ “the world of today is a lawless world.” They 
explain that lawlessness is due not to the absence of international law or of 
the machinery of international administration and adjudication, but rather 
to the fact that nations generally refuse to shape their national policies to 
conform to international law. Nations fail to submit to the proper tribunals- 
the disputes arising from conflicts of vital national interests, or they fail to 
invest the machinery of peace with the necessary police power. 

When nations will not provide for peaceful settlements, there is no 
alternative save to arm themselves. War then becomes an instrument of 
national policy for those who hope to gain by its use. War becomes the 
inescapable necessity of those who are attacked. Military establishments are 
the natural concomitants of separatistic sovereignties. In the absence of 
adequate machinery and sanctions— international law, courts, and police as 
a minimum— force becomes the ultimate and inevitable means by which 
sovereign states seek their ends. But if the rule of law could be applied 
internationally and backed with sufficient physical and moral force, the 
danger of war might be reduced. 

Summarizing to this point, a primary cause of war is nationalism. Because 
of nationalism, people are swept away by their sentiments, not steadied by 
their intelligence; they are driven by their passions for symbols, not held in 
check by that faith in the brotherhood of all peoples which is found in all 
the great religions. War is inherent in the concept of exclusive national 
sovereignty. A dominant factor in the history of government is that lawless- 
ness and wars are inevitable so long as there is no government at a higher 
level capable of resolving problems through law and ensuring peace through 
adequate enforcement machinery. This is the precarious situation in which 
we find the world today. Now that survival and stable relationships are 
world dependent, only a world government can hope to solve the problem 
that nationalism stimulates and is powerless to curb. 

SOME ADDITIONAL FACTORS RESPONSIBLE FOR WAR 

One reason why progress toward international security has been so slow is 
that important factors entering into the causes of war have not been suf- 
unalvypH manv wpll-mpanincr nponV p-pt no further than the 
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comment that we cannot have peace until nations everywhere develop a 
respect for law. To this, the skeptic replies that we should first try to dis- 
cover why people persist in violating the law. Some additional factors that 
cause nations to go to war, therefore, should be considered. 

One of these is the effect of geography. A nation cut off from its neighbors 
by natural barriers such as mountains or oceans feels less exposed to attack 
than a country situated on unbroken plains. Consequently, the geograph- 
ically protected nation is less likely to be concerned with world security. 
Until recently, the United States was a leading case in point. As we all 
know, however, geographical protection is now largely illusory. Airplanes, 
jet propulsion, and atomic energy have reduced the relative safety which 
geography once afforded. 

Another factor is national resources Some countries, such as the United 
States, Russia, and China, are richly endowed, and their interest in interna- 
tional trade is not marked. But others, including Italy, the British Isles, and 
the Scandinavian countries, are not so fortunate. Since they must rely on 
foreign commerce they favor world trade and the security of trade routes. 
Some nations—continental in scope and rich in resources— are virtually self- 
supporting in peacetime even if not quite so well situated in wartime. The 
United States and Russia are examples of these. 

Another suggested cause of war is the division of all nations into the 
“haves’" and the “have-nots.” This is related to the question of self-suf- 
ficiency. The “have-nots” may war against the “haves” unless they can get 
what they want by methods short of war. There is much weight to this argu- 
ment, but it contains several notable defects. For one thing, a line cannot be 
arbitrarily drawn between the “haves” and the “have-nots.” China possesses 
great resources but has only begun to exploit them. Great Britain is an 
island, but for centuries— through manufacture, shipping, and finance— she 
has been one of the most powerful nations in the world both politically 
and economically. Moreover, the degree of pressure exerted by the popula- 
tion on available resources depends on a number of factors, including the 
rate of human reproduction and the optimum use of resources. 

Ultimately, in an analysis of the causes of war, certain logical conclusions 
are inescapable. In a world without sufficient government, where order can- 
not be preserved or change take place by peaceful methods, strong nations 
will take care to arm themselves to protect their favored position, and the 
envious will do what they can to adjust the balance of territory and wealth 
in their own favor. The strong nations will hope to profit by trade with non- 
industrial or so-called backward peoples, setting up a competion with other 
great industrial and trading nations, thus further increasing the dangers of 
clashes of economic and political interests. Injustices, whether domestic or 
international, add still further to the explosive potentialities of the situation. 

Obviously, therefore, to be successful, world government, like national 
government, must seek positive means of neutralizing danger areas and not 
remain content merely to sit on the lid. 
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The Cencept of the National Will 

Another factor that helps to explain why nations go to war is the concept 
of the national will. This was a favorite term of nineteenth-century political 
science, employed almost as often as the term '‘sovereignty.'’ Woodrow Wil- 
son used it in defining the nation-state. Both individuals and nations, so it 
is argued, define their goals and the means of accomplishing them on the 
basis of intelligent self-interest. This involves an exercise of the will. The 
national will is a necessary implication of the individual will. 

But is there such a thing as a national will? Doubtless there is at given 
times and on concrete issues. But to talk of the national will as though it 
were preordained and unchanging represents an oversimplification that 
beclouds rather than furthers understanding. The national will, like the 
individual will, is influenced partly by reason but perhaps even more by 
sentiment- 

The difficulty that results when the effect of sentiment is ignored is illus- 
trated in a major assumption of the authors of The Great Powers in World 
Politics: “It is equally evident,” say Frank H. Simonds and Brooks Emeny, 
“despite popular conviction to the contrary, that while rulers and forms of 
government within nation states have changed frequently, national policies, 
by contrast, have varied surprisingly little in purpose from century to 
century. Such modifications as have occurred have been due far more often 
to economic than to political causes.”^ 

This is an interesting suggestion and contains much that is true— but in 
the authors' opinion it represents an oversimplification of the problem and 
places too great a reliance on determinism. It ignores the effect of sentiment 
—including patriotism, loyalty, national pride and honor, and acquisitive- 
ness— in the shaping of national policies. Unless we take these factors into 
account we can make little progress toward the establishment of an inter- 
national peace organization. If the national will is held to be based solely or 
even largely on reason, it will not serve as a reliable guide in the solution of 
international problems. 

Another troublesome concept in the field of international relations is 
that of national policy. Simonds and Emeny define national policy as “the 
system of strategy employed by a state primarily to insure its security and to 
promote its prosperity.” Here, too, there seems to be more emphasis on con- 
sistency and design than one finds in practice except in certain notable 
instances. There have been regimes— such as those of the Kaiser or Hitler 
or the Japanese war lords— for which the term “system of strategy” was 
not too strong. But it certainly seems too simple to apply it to the majority 
of today's nations, including the United States, France, Belgium, Denmark, 
Switzerland, Sweden, and the South American countries. 

• The famous military leader Clausewitz defined war as “politics continued 


7 (New York, 1939), p. 29. 



THE UNITED STATES AND THE UNITED NATIONS 727 

by Other means/* I£ national policy cannot^ get what it wants by peaceful 
methods, it makes use of force. This is understandable, and no doubt such 
ideas have been influential in Germany. But we would hardly admit that 
American ideology recognizes the legitimacy of war as an instrument of 
national policy, if by that it meant getting by force what cannot be secured 
by peaceful methods. Nevertheless, it must not be forgotten that it takes 
only one mad or ambitious ruler to start a war. So long as that is true, the 
machinery of international government must be as effective as though all 
nations were on the point of becoming lawbreakers. 

THE WEAPOKS THAT NATIONS EMPLOY 

There are several methods short of war that a nation may use in seeking to 
maintain or improve its position relative to other nations.® Any attempted 
analysis of the problem of war, therefore, must take these weapons into 
account. 

It is customary to distinguish between domestic and foreign policy, as has 
been done at various points in this book, but closer scrutiny reveals that both 
stem from the same source. A principle of international politics is that the 
foreign policy of a nation will generally be found to seek that which is of 
greatest value to its domestic welfare, although it is equally true that such 
seeking is pursued with varying degrees of deliberateness, national conscious- 
ness, and skill. 

Of the measures used by nations to maintain or obtain an advantage over 
a competitor, one is economic and includes tariffs, zones of influence, empire 
preference, and the closed door to the trade of others. Measures may also 
be financial, such as the devaluation of currency, the payment of subsidies, 
cartel “dumping,** the use of foreign investments to interfere in the economic 
and political life of other countries, and the use of the money power as a 
means of direct coercion. 

When these factors have created the beginning of a tense situation, then 
resort is had to political weapons, including secret diplomacy, alliances of 
many forms, use of the balance-of-power device, the operation of a propa- 
ganda machine, and other political moves in anticipation of eventual warfare. 
And finally, there is the military tool of war itself. 

The Range of Alternatives 

Of the several methods by which nation-states in the past have attempted 
to secure themselves from aggression, various combinations are being used or 
will be tried in the future. The first of these is national self-sufficiency^ both 
political and economic. This method creates what is sometimes called the 
garrison state, suggesting as it does a high wall to keep intruders out. Be- 
cause of the approach from the air, however, national self-sufficiency is not 

8 See Frank H. Simonds and Brooks Emeny, The Great Powers in World Politics, rev. ed. 
(New York, 1939). 
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as favored as it once was as a means of protection from aggression, even 
among the most powerful nations. Indeed, a self-sufficient nation today may 
be regarded as fair prey by another determined to gain an advantage. 

Next, there are alliances, both political and military. This has been the 
method most widely used throughout recorded history. Athens made 
alliances, sometimes to her chagrin and near doom. Alliances were numer- 
ous during the period covered by the Hundred Years' War, the Napoleonic 
Wars, and other periods of the eighteenth and nineteenth centuries. Al- 
liances existed before both world wars in the present century. The nation 
that uses this method tries to get the greatest weight of nations on its side 
in accordance with that old favorite of international diplomacy, balance 
of power. Alliances are sometimes valuable but very often prove precarious. 
They may intensify differences, making war at some future time seemingly 
inevitable, and they often fail at the last moment. 

A third method of attempting to forestall aggression is to take the initia- 
tive by seeking world dominion. Instead of dividing power by means of 
alliances, nations sometimes try to consolidate it. World dominion has been 
tried several times but, except for the Roman success at the beginning of 
the Christian Era, it has usually proved short-lived. Men in many ages 
since Rome— Machiavelli, is an example— have hoped for the return of a 
system in which nations would be forced together by the strong rule of an 
overlord, but the Pax Romana now seems an empty dream. 

Regional confederations have also been tried. These are usually economic 
and cultural, but they may also be governmental and military. The British 
Empire is hardly a regional confederation because its areas are not contigu- 
ous, but it serves the same purpose. Regional confederations have been much 
favored in recent times. Several authors of world security plans have outlined 
regional confederations for Europe, Africa, the Americas, Russia, Asia, and 
other parts of the world. The federal form of government, notably exempli- 
fied in the United States, has been a good talking point. A regional confeder- 
ation and a larger amalgam of nations are not antithetical concepts. The 
regional* confederation may serve a limited purpose, such as the obliteration 
of customs barriers and the establishment of free trade, while world organ- 
ization assumes responsibility for maintaining peace and security. 

This suggests the next alternative, which is international organization. 
Here the nations do not relinquish their sovereignty, but merely federate 
themselves for certain purposes. Such an organization resembles the original 
Articles of Confederation in our early history as a nation more than it does 
the union of states under which we now live. The nearest approach to inter- 
national organization on a major scale, before the creation of the present 
United Nations, was the League of Nations established at the end of World 
War I and joined by every important nation of the world except the United 
States. 

International administrative agencies— as distinct from those that are polit- 
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ical— have been taking root and growing up for many years, buttressing and 
supporting the League of Nations and now the United Nations. This type of 
agency, exemplified by the International Labour Organization, is created 
for a specified purpose that is largely nonpolitical. It develops a tradition 
and an expert staff, and has a definite mandate based on practical necessity. 
It is not in the limelight or involved in international jealousies— it simply 
goes about its own business. 

The fourth quarter of the nineteenth century saw the establishment of 
several of these international administrative agencies: the International 
Telegraph Union (1875), the Universal Postal Union (1874), Protection of 
Industrial Property (1883), Copyright (1886), and many others dealing 
with navigation, health, transportation, commerce, and labor.® 

The Pan-American movement started as early as 1826, but it was not until 
the institutional framework of administration was laid in 1890, and the Pan 
American Union assumed its present name in 1910, that the twenty-one 
American republics provided the groundwork for the conferences and cul- 
tural interchanges that have made the inter- American system the influential 
instrument it is today. 

The International Labour Organization, which grew out of the Treaty of 
Versailles in 1919 and which has increased its influence for almost thirty 
years, possesses in many ways the most promising record of any international 
body to date. Its solid basis of administration and its concentration on a 
definite area of commerce and labor in which all nations are interested must 
be accounted basic reasons for its success. The ILO gives equal representa- 
tion to employer and employee organizations in member countries. It holds 
international conferences at which definite problems are dealt with. It 
carries on research, drafts legislation which member countries are invited 
to incorporate into their national law and administration, and is generally 
acknowledged to have formulated a considerable body of international law. 
relating to labor relations. 

Effective as these international administrative agencies are, however, they 
are slow and insufficiently comprehensive, and if we were forced to rely solely 
on them, disaster would soon overwhelm us. 

THE UNITED NATIONS 

. . We have pinned our hopes to the banner of the United Nations,'' said 
Secretary of State James F. Byrnes in February, 1946, six months after 
the United States Senate had approved the United Nations Charter by a 
vote of 89 to 2, in July of 1945. Formation of the United Nations and the 
record it has made since that time represent strong forward steps toward 
eventual world security. But there is still a long way to go before One 

9 See Pitman B. Potter, International Organization (5th ed.. New York, 1948), or N. L. 
Hill, International Administration (New York, 1931). 
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World' ' becomes a reality, and the developments of the past year or two, 
including the long, cold war with Soviet Russia and the shooting war in 
Korea, have, on balance, been more discouraging than encouraging. 

A summary of the main chronological steps in the evolution of the United 
Nations follows: 

The Atlantic Charter. On August 14, 1941, the American and British 
governments promulgated this historic document, consisting of eight points 
and including assurances that peace and self-determination would be 
guiding principles when the war was over. 

United Nations Declaration. On January 1, 1942, the term “United 
Nations" was officially coined, representing the coalition that was opposed 
to the Axis Powers. 

The Moscow Declaration. On October 30, 1943, a four-power agreement 
was signed between Russia, Great Britain, China, and the United States 
which contained this stipulation: “That they recognize the necessity of 
establishing at the earliest practicable date a general international organ- 
ization, based on the principle of the sovereign equality of all peace-loving 
states, and open to membership by all such states, large and small, for the 
maintenance of international peace and security." 

Dumbarton Oaks Conference. In the summer of 1944, these four powers 
began drafting agreements that formed the eventual framework and policy 
of the United Nations organization. 

The Crimea Conference. On February 11, 1945, the Big Three—Russia, 
Britain, and the United States— announced agreement on plans formulated 
at Dumbarton Oaks, established a date for a United Nations conference, and 
stated that participation would be broadened. 

The San Francisco Conference. On April 25, 1945, the invited nations, 
large and small, met and drafted the United Nations Charter.^® The United 
States Senate gave its approval to American participation in July of that 
year. 

Thus, in less than a year from the time the nations met at Dumbarton 
Oaks, the United Nations Charter had been drafted and agreed upon by 
most of jthe nations of the world; before the end of the Japanese phase of 
World War II, an international organization was launched under auspicious 
circumstances. 

Organization and Functioning of the United Nations 

Naturally it took time to get such a colossal organization under way. Even 
the problem of selecting a site for headquarters was a thorny one. It was 
decided that the headquarters should be located in the United States. But 
should it be in San Francisco, Chicago, New York, or elsewhere? New York 
was finally chosen. Trygve Lie of Norway was selected as Secretary General. 

10 The United Nations Charter, in abridged form, is included in the Appendix to this 
book. 
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In addition, this United Action for Peace resolution— as it is called— estab- 
lished a Peace Observation Committee empowered to go to any area where 
peace and security are threatened, and recommended that each member 
nation keep elements of its armed forces so trained, organized, and 
equipped that they could be made available, in accordance with its con- 
stitutional processes, for use on the recommendation of the Security Coun- 
cil or the General Assembly. Thus a first step has been taken to increase 
the power of the smaller nations without interfering unduly with the 
authority of the big powers in the Security Council. 

The Security Council is entrusted with the * ‘primary responsibility for 
the maintenance of international peace and security'" and is composed of 
eleven members, five of whom (China, France, United Kingdom, Russia, 
and the United States) are permanent. The Council functions continuously, 
whereas the Assembly meets only at intervals. The Council's main duties 
are the pacific settlement of disputes and the enforcement of action to 
prevent or suppress a breach of the peace. Hence, like the old Roman 
Senate and the original plan of our own Senate, the Security Council has 
some administrative and consultative characteristics. Its success will depend 
on the extent to which all disputes threatening the peace of the world are 
immediately brought out into the open and settled, on limiting the excessive 
use of the veto power that has occurred in recent years, and on the extent 
to which sanctions can be provided to back up the decisions reached. 

The International Court of Justice was closely modeled after the old Per- 
manent Court of International Justice which met at The Hague and was 
connected with the League of Nations. The new tribunal does not have the 
right to act as final interpreter of the United Nations Charter; its juris- 
diction is over states only and not over individuals; its jurisdiction over dis- 
putes operates only if both parties voluntarily agree to come before it; 
states may at any time agree to accept, in the future, the court's compulsory 
jurisdiction; and finally, once a state has agreed to accept the court's juris- 
diction, it is bound by the Charter to abide by the court’s decision. The 
United States has not yet accepted the compulsory jurisdiction provision, 
although a score of other nations have. Obviously, the outstanding question 
affecting the future of the international court is whether the law will become 
so clear, the jurisdiction so universal, and the sanctions so effective that 
lawbreakers can be stopped quickly and justice assured in areas of inter- 
national tension. This goal is probably a long way off. 

The Economic and Social Council. In addition to the three branches 
mentioned above, the Charter provides for a permanent agency to study 
all kinds of problems and tensions and to try to find peaceful solutions 
thereto. Such an agency represents a distinct advance over the old League 
of Nations organization. The objectives specifically stated in the mandate 
of the Economic and Social Council (UNESCO) include, first, higher 
standards of living, full employment, and conditions of economic and social 
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progress and development; second, solutions of international economic, 
social, health, and related problems, plus international cultural and edu- 
cational cooperation; and finally, universal respect for, and observance of, 
human rights and fundamental freedoms for all, without distinction as to 
race, sex, language, or religion. Although the Council cannot coerce 
individual states, its findings and recommendations are urged on all members 
of the United Nations. 

Evaluation of the United Nations, 1946-1951 

The United Nations, only six years old in 1951, has had its ups and downs. 
One day people despair of its ever being able to hold destructive forces in 
check, and the next they hopefully begin to feel that perhaps the United 
Nations is quite firmly established after all. Will it be able to maintain 
the peace? Will UNESCO and the International Court, the Security Council 
and the General Assembly, really be able to take bold and constructive 
action on the problems which lead to war? Instead of the two armed worlds 
that came into existence four or five years after the United Nations was 
created, will there eventually be one world, with all nations living under 
peace and justice? These goals still seem far away. 

In any case, the United Nations seemed to acquire a new lease on life 
when, in June of 1950, the Security Council voted to resist armed aggression 
on the part of North Korea. Before this the prestige of the United Nations 
had sunk to a low point. The Russians had walked out of the Security 
Council. So extensively had the veto power been used, especially by the 
Russians before their withdrawal, that it seemed almost hopeless to expect 
any settlement or any action of importance to grow out of the work of the 
Security Council. When the Chinese communists succeeded in ousting the 
Chinese nationalist government from the mainland of Asia, Russia had 
insisted that the victors be admitted to the Security Council. Several other 
nations, including Great Britain, had recognized the new government in 
China, but the United States had not, and hence resisted the attempt to 
seat the new regime. This was the background of international relations 
when North Korea invaded South Korea and the United Nations and the 
Security Council (still boycotted by the Russians) voted to invoke the 
sanctions of the United Nations Charter. Then it was that the peoples of 
the so-called Western bloc began to say that, despite the armed conflict 
raging in Korea and the danger that more of the world might become em- 
broiled, this decisive action on the part of the United Nations might 
eventually prove to be the turning point in its road to permanence and 
effectiveness as guardian of the peace. Time alone will tell. If Korea is the 
prelude to another world war, then a united world cannot be achieved for 
a long time. But if universal war can be avoided, then the United Nations 
may gradually grow in strength and influence. 

In its early, formative years, the United Nations intervened in several 



THE UNITED STATES AND THE UNITED NATIONS 


735 


potentially dangerous disputes and, even though it may not have been 
entirely successful, at least it did prevent the outbreak of prolonged armed 
conflict. One of these settlements, the Iranian dispute, involved the Soviet 
Union and was the first serious situation to come before the Security 
Council. Another was the Indonesian dispute, a clash between the Nether- 
lands and her colonists; here the settlement was far from decisive. The 
third-in many ways the most difficult— was the resolution of the fighting 
in Palestine between the Jews and the Arabs, which might have become 
the powder keg of another world war or of even a religious war. The under- 
lying causes of these clashes were not, of course, entirely eliminated by 
United Nations action— that would have been expecting too much of a 
new and untried organization; the encouraging element is that violence 
was halted at all. 

In addition, the United Nations used its powers of conciliation in peace- 
ful debate, helping to deter India and Pakistan from entering into a 
religious and civil war involving 400 million people, inquiring into the 
presence of British and French troops in Syria and Lebanon, exploring 
the possibilities of a threat from Spain, and sending several commissions 
into Greece to probe the causes of boundary disputes. 

Declaration of Human Rights. Through its Commission on Human 
Rights, an adjunct to the Social and Economic Council, the United Nations 
promulgated a universal bill of rights which compares favorably with our 
own, although its thirty-one articles go into considerably more detail. Late 
in 1950 the General Assembly voted to broaden this Human Rights Cove- 
nant, as it is called, to include economic as well as social and cultural 
freedoms. 

Trusteeship. By the establishment of an international trusteeship system 
over a number of territories, the United Nations has helped the inhabitants 
of such territories to advance constructively toward self-government and 
eventual independence. 

Resettlement. During the first two years of its existence, the United Na- 
tions resettled 185,000 displaced persons. 

Economic and social questions. Through the Economic and Social Coun- 
cil, joint educational and social studies have been launched which strike 
at basic problems of society. In the old days of the League of Nations, its 
social and economic activities were considered outstanding; the same may 
be said of the present organization. Progress in the early years was slow 
and aroused disappointment in many people, but in 1951 many of these 
same people thought they detected a growing effectiveness in grappling 
with vital underlying problems. 

Military sanctions. And finally, taking advantage of a provision in the 
Charter enabling the Security Council to organize an international police 
force. Secretary General Trygve Lie was able to announce in 1948 that 
plans for such a unit, under the control of the United Nations, were 
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already under way. Although by 1950 no definite international police force 
had been developed, it was within the framework of these plans that the 
armies of the United States and a few other countries operated in Korea. 

On the debit side of the ledger are questions concerning the by-passing 
of the United Nations by the big powers when it is in their interest to do 
so, as in the case of the Atlantic Pact, and, especially, dissatisfaction with 
the extent to which the veto power has been used, particularly by the Soviet 
Union. The Charter provides that all permanent members of the Security 
Council must vote affirmatively before the Council can take certain kinds 
of action, most of which is crucial so far as preserving peace is concerned.^^ 

The future of the United Nations seems to rest, in part at least, on what 
kind of decisions are made in answering several important questions: Can 
the excessive use of the veto power be avoided? Can an effective international 
police force be provided and maintained? Can the Secretariat become an 
effective international civil service? Will the General Assembly, repre- 
senting all the member nations, become increasingly influential in world 
affairs? And will the big powers be more willing to work through the United 
Nations instead of taking independent action when it seems better suited 
to their purposes? 

The United Nations is a big idea and a big program. Will it succeed, or 
will its multimillion dollar home in midtown New York, when completed, 
be a monument to a dream never realized? Part of the answer to this ques- 
tion depends on the extent to which the United States remains steadfast 
to the idea of the United Nations, because today, as a member nation, we 
have an influence and a responsibility that we did not have in the days of 
the League of Nations. 

WORLD FEDERATION 

As a result of the discovery of atomic energy and its use as a military weapon, 
the requirements of world organization have been considerably extended. 
The League of Nations was not adequate even a generation ago. A good 
many people now doubt whether the United Nations is adequate. A world 
constitutional government has been proposed which would govern the world 
as a nation is governed. 

This plan, which is now favored by a growing number of people in all the 
countries of the earth, would differ from an international confederation in 
that there would be world citizenship, actual lawmaking and enforcement 
power, and the transference of national sovereignty to the world organiza- 
tion as relates to all matters of international law, the prevention of war, 
and the peaceful settlement of disputes among nations. Former Governor 
Harold Stassen of Minnesota has advocated such a plan; Emery Reves, 
author of The Anatomy of Peace, says that it is the only one that has any 

12 For a general discussion, see Lawrence H. Chamberlain and Richard C. Snyder, Ameri- 
can Foreign Policy (New York, 1948), pp. 499-508. 
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hope of avoiding disaster; Albert Einstein, former Supreme Court Justice 
Owen Roberts, and many others have afl&liated themselves with this proposal. 
National self-sufl&ciency, alliances, regional confederations, and international 
organization, which might have sufficed at one time, now have less chance 
of succeeding, say the champions of world government, than bows and 
arrows against atomic bombs. 

Whatever form international organization for political purposes now takes, 
it seems clear that certain features must be included. First, a body of inter- 
national law should guide the rules of conduct for nations and individuals. 
Next, there should be created a legislative assembly with power to deal with 
common problems and to make decisions that will be universally binding 
and respected. This must be supplemented by an executive arm to see that 
the agreements are carried out, and to act as a catalytic agent in the central 
work of the world organization. 

Also required is an international court, which will have power to hear 
and decide cases, and whose decisions shall be as binding as those of our 
domestic courts. To this must be added an international police force, under 
the control of the world government and with the necessary authority and 
coercive power to restrain or discourage lawbreakers. No one nation or 
minority group of nations should be in a position to forestall action when 
peace is endangered. 

And finally, there is needed a mechanism for research and action on basic 
social, economic, and political issues that threaten the peace of the world 
and that must be dealt with if the dream of peaceful change is to become 
a reality. 

World Federation and National Independence 

Effective international organization in the political field has been a dream 
of countless people for years. It has been a long time coming and many 
obstacles are yet to be overcome before the security and orderly relations 
that men cherish can be assured. 

How much power must an international government be accorded if war is 
to be prevented? What are the dangers of a supranational government, sub- 
ordinating the sovereign nations to its authority in the manner of our own 
federal government with regard to the forty-eight states? 

We must do some clear thinking on these crucial issues. To begin with, it 
seems obvious that international cooperation does not necessarily mean the 
relinquishment of all national sovereignty. There is room here for a dual 
jurisdiction— the national in its own sphere, the international in the broader 
sphere that single states cannot master. 

International cooperation must mean agreement to do certain things and 
to refrain from doing other things. If a nation contracts to assume certain 
burdens in common with other nations, the theory of contract, therefore, is 
involved, not the derogation of independence. It is rather pointless to talk 
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about “giving up“ national sovereignty because national sovereignty is too 
limited in scope to solve world problems. It is only the unlimited and irre- 
sponsible manifestation of sovereignty that must be voluntarily circum- 
scribed. 

The maintenance of law and older does not mean a supranational dictator- 
ship any more than law enforcement on a national scale means the loss of 
individual liberty. The federal government of the United States does not at- 
tempt to eliminate all conflict within its borders. Competition between 
capital and labor, business and business, individual and individual remains. 
The essential job of government is to establish the rules according to which 
conflict is permissible, and the areas in which it is not. This it does by the 
democratic, representative process: by consulting the citizens as to what they 
want done. 

Similarly, an international organization should make the rules only after 
consultation and after the member nations have decided what they will 
abide by. Law is not a denial of conflict, but an ordering of conflict. Interna- 
tional government is not a denial of sovereignty but a legal supplementation 
of it. Anyone who believes in the rule of law will favor the rule of inter- 
national law. 

International Security and Decentralization — America Points the Way 

Only when a nation feels secure does it feel free to decentralize its processes 
of government and industry. Neither Norway nor Greece, for example, 
desires to maintain large armies and navies. Few countries in the world- 
large or small— would voluntarily carry the financial load caused by past 
wars and the preparation for future ones. But none dares to relax its armed 
vigilance so long as the international community is lawless and international 
sanctions are not to be relied on.' 

War is the greatest economic and political centralizer that modern nations 
know. Eliminate the fear of war and national governments would have less 
to do, there would be less concentration at the center, .the people could 
resume a closer control of government, and democratic participation would 
be increased. If security were assured, then nations could decentralize inter- 
nally without fear of external aggressions. If we wish to increase our national 
freedoms to live as we choose, therefore, there seems no escape from the 
necessity of ordering our international relations and making them secure. 

The problems confronting the world today are the same that we Amer- 
icans have had to deal with on a national scale throughout our political ex- 
perience. Our nation is made up of an admixture of races, languages, 
cultures, and religions. Our unities are intellectual and humane rather than 
physical and domineering. We favor local and state freedom and individual 
participation in the political process. We formed a federal union because 
we were free of outside aggression, because we wished to avoid the injurious 
effects of economic warfare among the several states, and because we wanted 
peace and order under a government controlled by law. 
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Our nation covers an enormous expanse of territory. We have increased 
the central power of government as practical need and experience required. 
We have done a pretty good job of it, and our experience now has an inter- 
national application. The task confronting the international community is 
vastly more difficult than ours ever was: areas are not contiguous, diversities 
are greater, tradition and separatistic resistances are infinitely stronger. But 
despite these differences between our own past problems of cooperation and 
those now facing the international community, the analogy invites respect- 
ful attention. 


QUESTIONS 

1. What are the principal causes of war? What do psychologists say about 
the possibility of preventing war? 

2. What are the elements of nationalism? 

3. Define the term ''sovereignty/' What was John Austin's view? Is dual 
sovereignty possible? 

4. Explain the modern meaning of international law and trace the 
development of this body of law. Mention a leading case dealing with the 
relation of international law to our domestic law. 

5. What is your own reaction to the generalization of Frank H. Simonds 
and Brooks Emeny, referred to in the text? 

6. State the weapons that nations use short of war. 

7. What are the various alternatives so far as forms of national and inter- 
national security are concerned? Explain the work of the International 
Labour Organisation. 

8. Describe the various steps by which the United Nations came into 
existence. 

9. Compare the powers of the Security Council and the General As- 
sembly. 

10. Contrast the powers of the International Court of Justice and the 
Supreme Court of the United States. 

11. Assess the accomplishments and the deficiencies of the United Nations 
as a going concern. 

12. What are the elements of the United Nations organization? 

13. Is the United Nations Charter easier or more difficult to amend than 
the Constitution of the United States? 

14. Do you believe that advocacy of a stronger form of world government 
tends to weaken public confidence in the United Nations? Explain. 
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CHAPTER 39 


THE FOREIGN SERVICE AS A CAREER 


In any complicated problem of government, the solution of its personnel 
aspect may go a long way toward final mastery of the difficulty, as the 
diplomatic and consular services of the United States so strikingly illustrate. 
These services and those of the other great powers are the agencies on which 
the world must depend for most of the representation, negotiations, and 
statesmanship that assure peace or foster war. The officers of our .foreign 
service are the eyes and ears of the United States abroad; and, personally 
symbolizing to others what we stand for, they are also the mouthpiece of 
our foreign policy. If the reports from our consular and diplomatic agents 
are penetrating and accurate, war may actually be avoided, but if the service 
is poor, the dangers of war may be increased. 

Appeal of the Foreign Service 

Every year the foreign service interests thousands of American university 
and college students. Considering that it offers the individual a chance to 
contribute to the cause of sounder international economic and political rela- 
tions, this is to be expected. Moreover, the glamour that attaches to service 
outside the country is easily explained: travel, adventure, social advantages, 
exotic cultures, the opportunity for a certain amount of independence, and a 
sense of personal importance as the official symbol of our country in a foreign 
land. To many, the foreign service also means a chance to learn foreign lan- 
guages and the opportunity for cultural improvement. And yet anyone con- 
templating the foreign service as a career should look at the practical realities 
of the situation and take care not to be wafted away on flights of imagina- 
tion. This suggestion is not to discourage interest in this field, but to help 
those who enter it to do a more effective job by appreciating the difficulties 
as well as the attractions. 

Relation of Foreign Office Personnel to Democratic Control 

Foreign office and diplomatic personnel are key areas that must be im- 
proved if world problems are to be dealt with constructively and democrati- 
cally. This improvement, however; is a complicated matter. The personnel 
of foreign offices the world over is notoriously an elite, particularly in the 
older countries. In Germany, for example, where the Junker class was in 
control, the Prussian clique was long impervious to democratic influences. 
Even when a democratic regime came into power under the Weimar Con- 
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stitution following World War I, the foreign office elements were unsym- 
pathetic to democratic policies and took every opportunity to further their 
own nationalistic and reactionary designs. 

The problem has been more pronounced in Germany than elsewhere, per- 
haps, but the tradition is widespread. The highest diplomatic posts in most 
countries have long been the preserve of men of wealth, with the result that 
in their conservatism they often fail to reflect the true policy of the entire 
citizenry which presumably they serve. This is bound to be the case when 
the expense of serving in a diplomatic post far exceeds the compensation 
afforded. One solution, therefore, is more adequate compensation. But there 
are undemocratic influences inhering in the diplomatic career itself. The 
tradition is one of silk-hatted gentlemen, lavish dinner parties, and associa- 
tion with royal courts and the “diplomatic set.'' Historically, ambassadors 
were dispatched to the court of the king, not to the people or the country. 
Thus they were thrown together with courtiers, the aristocracy, and the 
socially elect elements of the population. This had the effect of separating 
diplomatic representatives from the ordinary pursuits and the common 
people of the country, with the result that impressions reported home were 
not always complete or reliable, and much of significance was overlooked. 

An inherent danger of the foreign service, therefore— as with any other 
bureaucracy— is that it may be self-contained and, paradoxically, shut off 
from the rest of the world. Moreover, the emphasis has been largely social 
rather than economic and political. A second problem, therefore, is how to 
secure foreign representatives capable of understanding what is going on 
at the grass-roots level— how to secure men and women who are disposed to 
rub elbows with all’ classes of the population. 

To be blunt, a danger to guard against in the foreign service is snobbery. 
A person who tilts his nose too high often misses a good deal of what goes on. 
Of necessity, however, the numbers of those admitted to the foreign service 
are small and the selection is rigid, so that the danger of snobbishness is 
greater. How to guard against this hazard is the key to the problem. There 
must be an aristocracy of ability together with a democracy of human atti- 
tudes. The success of such a program obviously depends on recruitment poli- 
cies and on the way in which successful candidates are handled after ad- 
mission to the service. 

THE DEPARTMENT OF STATE 

The Secretary of State is the highest ranking member of the President's cab- 
inet. Since the State Department is the oldest and in many ways the most 
important in the federal government, the Secretary of State sits at the Presi- 
dent's right hand in cabinet meetings. The men who have served as Secretary 
of State since 1789 compare favorably with those who have filled the Supreme 
Court or the presidency. Among the more notable are Jefferson, John 
Marshall, Madison, John Quincy Adams, Clay, Webster, Seward, Blaine,. 
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Olney, Hay, Root, Hughes, Stimson, Kellogg, and Hull. The Secretary of 
State is assisted by an undersecretary, eight assistant secretaries, several spe- 
cial advisers on law, policy, economics, and the like, and his functional 
branch heads. 

The Department of State naturally focuses most of its attention on our 
external relations, as well it should. It has several additional important 
duties, however, relating to the internal affairs of the nation. For example, 
it receives the laws of Congress, promulgates them, and preserves the orig- 
inal copies. This is a function also performed by the secretary of state in 
each of the forty-eight states. The State Department also keeps and affixes the 
Great Seal of the United States to important documents such as executive 
proclamations, commissions, and warrants of extradition. The same func- 
tion is performed by the corresponding offices in the several states. The 
State Department proclaims the admission of new states to the Union, corre- 
sponds with the states relative to constitutional amendments passed by 
Congress, and authenticates the lists of electors in presidential elections, 
which lists are then passed on to Congress. In all of these respects the func- 
tions of the federal State Department resemble those of the corresponding 
departments in the state governments. Each is the central document and 
recording agency of that particular jurisdiction. 

A major problem that has always confronted American Secretaries of State 
is whether the department should Attempt to remain small—a skeleton organ- 
ization for important diplomatic duties— or whether it should grow so as 
to take on heavier administrative and supervisory functions. As previously 
observed, our foreign interests extend into every department and remote 
agency of the federal government. Should they be put under the same roof 
or should the State Department remain small so as to be able to move more 
quickly? In one case direct supervision would be involved; in the other, 
liaison with many agencies. 

The policy on this basic question has fluctuated from time to time. Gen- 
erally, however, our Secretaries of State have resisted the temptation to take 
on more than could easily be administered. This has increased the liaison 
work, but because of the prestige of the Secretary of State and the backing 
he gets from the White House, this method works better in the handling of 
foreign affairs than it does in many other departments. An example of this 
occurred during the Franklin D. Roosevelt administration when the State 
Department was at odds with the Board of Economic Warfare, the Lend- 
Lease Administration, and other wartime agencies; the President unhesitat- 
ingly supported the State Department and gave it power to coordinate these 
respective policies and programs. 

Recent years, however, have seen a noticeable tendency for the State De- 
partment to absorb new programs under its own roof. Although this expan- 
sion perhaps could not have been avoided, it is a move that should be 
watched and checked with great care. It is natural to want to grow, but 
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growth may not always be the wisest policy—an observation that particularly 
applies to the Department of State. 

In 1949 the Hoover Commission strongly recommended that the depart- 
ment remain a policy-making agency rather than an operating agency, and 
that it divest itself of all responsibility for operations in Germany and Japan, 
or under the European Recovery Program, although the commission thought 
that the department might properly retain supervision of the “Voice of 
America" and overseas cultural and educational programs. 

Extent of the Opportunity in the Foreign Service 

The consequence of the policy of avoiding extra duties has been to make 
the State Department for many years the smallest in Washington from the 
standpoint of budgets and personnel. At the time this chapter is written, only 
the Department of Labor has a smaller budget. And yet it would be a mis- 
take to assume that influence is measured by size. The total personnel of 
the State Department is small compared to that of other departments, and 
about 25 per cent (the usual percentage for a federal department is 10 
per cent), are stationed at the national capital. The total employment of 
the department is less than 1 per cent of the total executive civil service 
of the federal government, a figure that suggests how relatively small and 
hence select it really is. 

All the signs indicate, however, that career opportunities in the foreign 
field— in addition to those offered by the State Department— may be ex- 
pected to grow for many years. Many private and semiprivate as well as 
wholly governmental organizations must be kept operating. These include 
the “Voice of America," overseas cultural and educational programs, as well 
as major agricultural, banking, and other programs that will apparently 
continue indefinitely. Then there are the United Nations and the numerous 
international administrative agencies such as the International Labour 
Organisation, the Universal Postal Union, and over two score agencies of 
that nature. In private enterprise, older lines of activity include the inter- 
national banking corporations, the oil companies, and the automobile 
manufacturers, in addition to many new opportunities now springing up. 
In recent years Latin America has afforded many excellent openings to 
businessmen and experts of all kinds, especially engineers. 

As a result of the high degree of interchangeability between the skills re- 
quired in the business, professional, and social-service fields and the skills 
demanded of foreign service officers of the State Department, failure to enter 
the State Department does not rule out numerous other opportunities 
abroad that require similar qualifications. 

General Aptitudes Required for Foreign Employment 

Whether the employment in the international field is governmental or 
private, some skills should be acquired by all persons planning to work out- 
side the country. 
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The first is linguistic ability. I£ you are going to understand the country 
in which you work, a practical knowledge o£ its language is necessary. Gen- 
erally speaking, the more languages you command, the more valuable your 
services will be if you have had training in a special field. Traditionally, 
French and German have been emphasized as languages to know, but 
Chinese, Spanish, and Russian are also being regarded as essential. Those 
who have no aptitude for modern languages find it difficult to make a success 
o£ foreign employment. 

A knowledge of geography and economics is a requisite, no matter what 
you expect to do in the foreign field, whether it be in private employment 
or in the government foreign service. 

An understanding of foreign governments and cultures is particularly 
essential if governmental service is contemplated, and it is almost equally 
necessary in private employment abroad. An official of a large oil company 
once said that “international politics'* was the company's principal stock 
in trade. If he expects to get very far, a foreigner must understand the work- 
ings of the government departments in the country in which he is stationed. 

The histories of foreign nations — diplomatic, political, and social — are sub- 
jects to which the examinations lor the United States foreign service give 
great weight; they are equally valuable in private employment. 

The study of international law and politics is essential for anyone entering 
the foreign service. 

Knowledge of Particular Areas 

In the career service in the State Department it is customary to provide the 
younger consular and diplomatic officials with experience in several parts of 
the world as a part of their training. This is an obviously desirable policy. 
However, as specialization increases— and it has in this field as in most 
others— a superior knowledge of a particular area of the world is an ad- 
vantage. There are many classifications of major areas, but some of the 
principal groupings are Latin America; Russia, China and the Far East; the 
Middle East; the Mediterranean region; Africa; the South Pacific and India; 
and western Europe and Great Britain. 

For many years the State Department used a fourfold classification that 
now seems to be undergoing some modification and expansion. However, 
it is still suggestive as well as useful. The four so-called political divisions 
today are In ter- American Affairs, European Affairs, Far Eastern Affairs, and 
Near Eastern, South Asian and African Affairs. Three of these— the Euro- 
pean, Latin-American, and Asiatic— represent the areas of our traditional 
major interests. But as our diplomatic horizons broaden— and they have 
broadened measurably in the recent past— it naturally follows that the 
internal organization of the State Department should reflect the newer 
approach. Thus anyone who can correctly predict the direction in which 
American interests will move can prepare himself for valuable service as a 
specialist in that area. At the same time, however, it is a good idea to guard 
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against the danger o£ becoming too geographically delimited because today 
policies and solutions must invariably transcend political and geographic 
boundaries. 

THE DIPLOMATIC CORPS AND THE CONSULAR SERVICE 

Landmarks in the development of a unified career service in the United 
States are the Rogers Act of 1924 and the Foreign Service Act of 1946. 
Before 1924 there was no unified channel of recruitment for both consular 
and diplomatic posts. The diplomats, who dealt with political questions, 
were one distinct group; the consuls, who dealt with trade and economic 
affairs, were another. Once a consul always a consul was the way the system 
worked. Since 1924, however, entrance to both fields is by the same channel, 
and individuals may move from one line of work to the other. Under the 
terms of the Rogers Act, all persons in the foreign service below the grade 
of minister must be appointed on the basis of competitive examinations, 
both written and oral. The subject matter of these examinations and the 
standards required are such that only college-trained persons of superior 
ability can hope to pass them. 

In a relatively short time the career idea has made enormous strides. 
Former Undersecretary of State Sumner Welles was a career official, as was 
Joseph C. Grew, who succeeded him as undersecretary. In 1941 half the 
ambassadorial and ministerial posts in the United States diplomatic service 
were held by career men. There is no question now that the foreign service 
as a career has been definitely recognized. Its future expansion will depend 
on how good it can be made. 

The Entrance Examination 

The State Department issues an informative bulletin entitled “The 
American Foreign Service; General Information for Applicants and Sample 
Entrance Examination Questions.’' The examination is usually given once 
a year in the fall. In recent years 600 to 800 applicants have taken this exam- 
ination and of these, from 60 to 100 have qualified. Then follows a rigorous 
oral examination which reduces the number to from 25 to 30. In 1947, 
3,413 veterans applied to enter the service; of these, 632 passed the written 
examination and 186 passed the oral examination and were finally selected. 
The minimum age for candidates is 21, the maximum 35. Women are 
eligible, and since 1924 several have been appointed. Special schools in 
Washington prepare students for these examinations. A preparation not 
quite so specialized may be secured at one of the schools of international rela- 
tions that have .been established in some of the universities throughout 
the country. 

Service after Appointment 

After appointment, the successful candidate is assigned for a few months 
to a minor post in a nearby consular office. He is then brought back to 
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Washington for further training in the foreign service officers' training 
school operated by the State Department. After completing this thorough 
course of several months' duration he is ready for assignment to a position 
at the foot of the career ladder— vice-consul, third assistant secretary of a 
legation, or some such rank. From time to time he is transferred to a new 
post, either to a higher grade or to a more important station. If he is in the 
consular service he eventually becomes a consul; if he is in the diplomatic 
service he becomes a higher-ranking secretary of legation or a counselor. 

As is true of the armed forces, tours of duty between headquarters and 
field positions are encouraged. Since 1924, consuls, ministers, and other 
foreign service officers have been brought to Washington to serve in various 
capacities up to a maximum of four years at a time; they must then be re- 
assigned to a field position. This sound procedure gives the Washington 
official a much-needed tour of duty in the field and at the same time familiar- 
izes the field officials with the policies, personnel, and organization of head- 
quarters. Service in Washington is required before promotion to higher 
positions— such as consul general or minister— can be made. 

The Consular Service 

Although the Rogers Act combined the consular and diplomatic services 
for certain purposes, such as recruitment and careers, administratively it 
left them separate. The diplomatic service deals with political policies and 
problems; the consular service with commercial policies and interests. The 
Foreign Service Act of 1946, however, joined both services under a single 
director. In 1949, the Hoover Commission went still further in recommend- 
ing that the personnel in the permanent State Department establishment 
in Washington and the personnel of the foreign service above certain levels 
be amalgamated over a short period of years into a single foreign affairs 
service obligated to serve at home or overseas as the occasion required. The 
result would be a “safeguarded career group administered separately from 
the general civil service."^ 

The two major functions of the United States consulate in a foreign 
country are to take care of the business and trading interests of the United 
States and to assist American citizens in numerous ways irrespective of 
whether they are businessmen, seamen, tourists, or just plain eccentrics. 
Some idea of the business interests with which consular officials may be con- 
cerned is gained from the figures in the table on page 750, showing the 
extent of American-owned property abroad in 1943. 

So numerous are the duties of the consular official, however, that a brief 
description of them is difficult. Among the more common may be included 
reporting on trade opportunities and economic policies and problems, and 
supervision of treaties of commerce and navigation. The consular official 
also inspects vessels, ships' papers, invoices, and the like, and handles de- 
serters, trouble aboard ship, and infractions of the law. He issues visas and 

1 For a convenient summary, see Congressional Record, July 20, 1946. 
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applications for immigration papers, acts as paymaster for the American 
government abroad, handles estates, and takes care of income tax matters. 
And he also acts as good shepherd to his fellow countrymen who need help. 


AMERICAN-OWNED PROPERTY IN FOREIGN COUNTRIES 
AS OF MAY 31, 1943 


Europe 


Austria 

$ 180,000,000 

Baltic States . . . . 

20 , 000,000 

Belgium. . . 

110,000,000 

Bulgaria. . 

10,000,000 

160,000,000 

Czechoslovakia . . 

Denmark . . 

50,000,000 

Finland 

35,000,000 

France .... 

370,000,000 

Germany ... 

1,290,000,000 

Greece ... 

140,000,000 

Hungary 

55,000,000 

Italy. ... 

265,000,000 

Netherlands. . . 

215,000,000 

Norway. . . . 

40,000,000 

Poland ... 

255,000,000 

Portugal, incl. Azores 
and Madeira 

15,000,000 

Rumania. . . 

65,000,000 

Spain, incl. Canary 
Island. . . . 

110,000,000 

Sweden 

35,000,000 

Switzerland. . 

90,000,000 

United Kingdom . . 

1,030,000,000 

Yugoslavia . 

30,000,000 

U.S.S.R. . . . 

35,000,000 

Other Europe , 

30,000,000 

Total, Europe . 

$4,635,000,000 

Canada and Newfoundland 
Canada . . 

$4,375,000,000 

Newfoundland 

25,000,000 

Total, Canada and 

N e wfoundland 

$4,400,000,000 


West Indies 


Cuba . ... 

$ 

785,000,000 

Dominican Republic . , 


45,000,000 

Haiti . ... 


15,000,000 

Other West Indies .... 


75,000,000 

Total, West Indies . . . 

f 

920,000,000 

Central America and Mexico 

Costa Rica . 

$ 

35,000,000 

Guatemala 


90,000,000 

Honduras . . 


40,000,000 

Nicaragua . . ... 


15,000,000 

Panama 


185,000,000 

Salvador . ... 


20,000,000 

Mexico. . . 


420,000,000 

Total, Central America 

and Mexico 

$ 

805,000,000 


South Amenca 


Argentina . . , 

$ 355,000,000 

Bolivia 

25,000,000 

Brazil. . 

330,000,000 

Chile 

305,000,000 

Colombia 

185,000,000 

Peru 

70,000,000 

Uruguay 

35,000,000 

Venezuela 

270,000,000 

Other South America 

30,000,000 


Total, South America $1,605,000,000 
Grand Total . . . $12,365,000,000 


Source: U. S. Treasury Department Statement. 


advice, or merely companionship. At times the consular official feels like the 
old lady who lived in the shoe. . 

Although a distinction exists between the trade and political functions of 
the combined foreign service, consular duties must not be thought of as 
strictly nonpolitical. Far from it. Almost every matter of economic im- 
portance has a political significance. For example, a difficult problem which 
arose in the United States during World War II was that of handling 
deserting seamen from Allied merchant ships. In the United States these 
matters were handled by the consulates of the various United Nations. The 
whole problem was shot through with political dynamite. Chinese seamen 
would desert from a British ship. Norwegian seamen would be signed on an 
American ship. Sitdown strikes occurred in American ports, and consuls 
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and even ambassadors called on American authorities to throw the ring- 
leaders into jail. To a man, the foreign consuls wanted more teeth in our 
American immigration laws, their problem being to eflEect this change with- 
out seeming to interfere in the domestic matters of a country not their own. 
Problems similar to these are constantly arising in the work of our own 
consular officials abroad. 

The Diplomatic Corps 

Because of the unified career service, consular officials may now be inter- 
changed with diplomatic personnel. In the diplomatic corps the highest rank 
is that of ambassador, and in recent years the United States has created a 
large number of them. Our highest diplomatic official in Norway, for exam- 
ple, now has the designation of ambassador instead of minister, which is con- 
sidered more of an honor to the country and to the officeholder. Similarly 
with Panama and the countries to the south of us. In other words, in line 
with our position as a major nation we have adopted the policy of establish- 
ing embassies headed by an ambassador instead of mere legations under the 
direction of a minister. 

This policy is in sharp contrast with our earlier one. For the first hundred 
years of our participation in the family of nations, the United States refused 
to appoint diplomatic officials of .a rank higher than that of minister. Our 
ideas of equality and democracy frowned on the falderal of rank and prece- 
dence. The change occurred around 1893, when Congress provided that as a 
general policy the United States would send to each country a diplomat of 
the same rank as that of the diplomat accredited to us. 

Like the functions of a consular agent, those of a diplomatic official are 
hard to describe briefly. The lower-ranking members of the embassy staff 
do many of the same things the consuls do, especially when it comes to being 
“guide, philosopher, and friend“ to Americans traveling abroad. However, 
the minister or ambassador alone has certain major responsibilities and 
these are about as follows: He observes and reports on matters that come 
only to his attention. He communicates and negotiates. Whatever the inter- 
ests of his country and his countrymen may be, he protects and promotes 
them. He negotiates treaties, helps to arrange important conferences, and 
reports on military preparedness and policies that tend toward war. He helps 
to encourage friendly relationships between the two nations, communicates 
his government's policies to the heads of the state to which he is accredited, 
and reports to his home office on any alliances that may jeopardize his 
country's interests. And finally, he encourages cultural exchanges between 
the two countries, promotes trade, and generally supervises the consular and 
other officials who serve their country’s interests. 

Like the consul, but to an even greater extent, the diplomatic official must 
be a versatile fellow. Among his other roles, he is a glorified factotum. 
Walter Hines Page, referring to the demand on him for speeches while he 
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was Ambassador to the Court of St. James's, once wrote, “You'd never re- 
cover from the shock if you could hear me speaking about Education, 
Agriculture, the Observance of Christmas, the Navy, the Anglo-Saxon, 
Mexico, the Monroe Doctrine, Co-education, Women Suffrage, Medicine, 
Law, Radio-Activity, Flying, the Supreme Court, the President as a Man of 
Letters, Hookworm, the Negro-just get down the Encyclopedia and con- 
tinue the list.” 

The ambassador is a busy person. His social obligations, which form a 
large part of his work, take up much of his time. In important posts, such as 
London, ambassadors have been known to work until one or two o'clock 
every night for weeks on end. In a way, a diplomatic official is like a doctor— 
always on call when the family needs him. President Washington stated the 
qualifications of the diplomatic official in a way that seems hard to improve 
on. The work of the minister, said our first President, “should be marked on 
the one hand by firmness against improper compliances, and on the other by 
sincerity, candor, truth, and prudence, and by a horror of finesse and 
chicane.” There is much to appeal to the best that is in a man, but in final 
analysis what the position amounts to depends largely on the type of 
individual who holds it. 

Diplomatic Privileges and Immunities 

The fact that diplomatic and consular officials are clothed with the sov- 
ereignty of the country they represent explains why children born to 
diplomatic officials in this country, for example, do not become citizens of 
the United States. Their parents, enjoying diplomatic privileges and im- 
munities, are not subject to its jurisdiction. The diplomat has a special 
passport— A Special Passport and Safe-Conduct, as it is officially referred to. 
His personal belongings are not subject to customs search or to tariff. His 
mail goes through in diplomatic pouches which may not be opened or 
tampered with. His salary is not taxable. Ordinarily, unless he waives his 
immunity, the diplomatic official is not subject to either the civil or the 
criminal jurisdictions of the country to which he is accredited. The embassy 
property is a sanctuary and may not be entered by local police and officials. 
This does not mean, of course, that a diplomatic official is above the law 
and may disregard it as he chooses. If he were to adopt such an attitude it 
would not be long before he became persona non grata and would be likely 
to be recalled. Every diplomatic official must be acceptable to the country to 
which he is sent, and that country can generally arrange the withdrawal of 
an unpopular emissary without breaking diplomatic relations. 

Remuneration 

If the foreign service of the United States is to prove successful as a career 
for those best qualified to enter it, obviously it must pay salaries high enough 
to attract those who lack independent means. A difficulty in the past has been 
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the payment o£ very low salaries, so that the highest posts were parceled out 
among wealthy retired businessmen or scions o£ well-to-do £amilies, with the 
result that the diplomatic service had the reputation o£ being a rich man’s 
club. In recent years steps have been taken to correct this situation, although 
it would seem that salaries will need to be still £urther increased. 

The Foreign Service Act o£ 1946 provides £or a scale ranging £rom $4,400 
at entrance to $13,500 £or a career minister at the top. Ambassadors receive 
up to $17,000 a year, with extra expenses provided £or. Earlier, in 1926, a 
step £orward had been taken when Congress passed the Porter Act, which 
initiated the policy of providing embassy, legation, and consular buildings 
to house diplomatic and consular personnel rent-free. In effect, therefore, 
the salaries mentioned above are greater than they seem, although they 
remain largely inadequate if diplomatic careers are to be democratically 
open to all classes of the population. The salaries paid by the United States 
are still considerably below those of other important nations, such as Great 
Britain. And they do not emphasize democratic opportunity as much as we 
have tried to in other walks of life. 

Two former ambassadors to Great Britain— Charles G. Dawes and John W. 
Davis— have testified that it cost them from $50,000 to $75,000 a year to 
occupy that post. Others— including the late ambassador to Germany, Wil- 
liam E. Dodd, the American historian— have said that if they were extremely 
careful they could just about break even, but this meant less entertaining 
than is customary in Old World embassies. 

Private employers usually allow an increment of from 10 to 25 per cent 
over salaries in the continental United States for employees working outside 
the country, especially where the climate is arduous or the cost of living high. 
That the federal government is also aware of this need is seen in the recent 
allowances for extras that have become increasingly common. Among these 
are payments for rent (where housing is not provided) and for entertain- 
ment expenses for the heads of missions, adjustments in salary where the rate 
of exchange is unfavorable, and retirement allowances. 

Such considerations may be mundane, but they must be given the atten- 
tion they deserve if the foreign service is to become a full-fledged opportunity 
for the best trained and the best qualified— irrespective of private wealth, 
social standing, or political contributions to the party in power, 

FUTURE OF THE FOREIGN SERVICE 

Until a few years ago, political scientists in this country were accustomed to 
point to the conditions in the foreign services of other leading powers as a 
model for our own foreign service. There qualified young men have been 
able to count on careers lasting from thirty to forty years. During that 
time a man might live in every quarter of the globe, whence he would trans- 
mit to his homeland the best that he saw and heard and immeasurably 
improve the understanding and appreciation of his own people in the 
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countries where he resided. By comparison, most of our top appointments 
were for four years or less, depending on political fortunes at home and the 
preferences of the temporary holder of the top diplomatic post. 

In scarcely more than a generation this situation has changed. The qual- 
ity of our consular service has always compared favorably with that of other 
nations, and the introduction of a career service with its longer terms, plus 
the use of specially trained commercial advisers and attaches, has still 
further strengthened it. The career men have rendered a good account of 
themselves. We may look forward in the near future, therefore, to a situ- 
ation wherein almost all diplomatic posts will be filled by career officials 
and even the exceptions will be men with corresponding qualifications. The 
late John Winant, for example, spent most of his adult life in public office, 
having been governor of New Hampshire, chairman of the Social Security 
Board, director of the International Labour Office, and finally American 
delegate to the United Nations Economic and Social Council. 

On the other hand, as the career service becomes broadened, it will en- 
counter the problems faced by all bureaucracies: how to prevent in-growing 
tendencies, aloofness, superciliousness, loss of intimate contact with the 
people and the simple traditions of the country served. One of Washington's 
most skilled political observers, John Fischer, has observed that “the [State] 
Department has been dominated for the past thirty-five years by a small 
clique of Foreign Service officers, . . These career men, according to 
Fischer, regard the State Department as a sort of private club and diplomacy 
as a gentlemanly hobby. It is an aristocracy “like grouse-shooting"; they are 
“virtuosos of bureaucratic intrigue," and while it is next to impossible to 
“root them out," this should at least be attempted for the country's good." 

Diplomatic statesmanship will increasingly concern itself with problems 
of world security and organization. National interests will have to be recon- 
ciled with the interest of the community of nations as a whole. This chal- 
lenge should be sufficient to attract the highest type of personnel, so high in 
fact that it will neutralize the faults of bureaucracy and their deadening 
effect. 


QUESTIONS 

1. What were the principal provisions of the Rogers Act of 1924? 

2. Set forth the important changes in career service that were effected by 
the Foreign Service Act of 1946. 

3. What was the crux of the Hoover Commission's recommendations 
relative to the functions of the State Department? 

2 John Fischer, “Mr. Truman Reorganizes,” Harper^s Magazine (January, 1946), pp. 
26-35. 

3 For other evaluations, see Fortune, July, 1946. This article and another by Selden 
Chapin, Director of the Office of Foreign Service, Department of State, are reprinted in 
Lawrence H. Chamberlain and Richard C. Snyder, eds., American Foreign Policy (New 
York, 1948), pp. 177-192. 
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4. Two political scientists who were close to the scene wrote articles on 
the reorganization o£ the State Department in the April, 1944, and April, 
1945, issues o£ the American Political Science Review, Prepare a condensed 
report on their findings. 

5. Outline the number and nature o£ the opportunities that are available 
in the £oreign service o£ the United States, dealing with salaries and other 
pro£essional £actors. 

6. In July, 1946, Fortune published a critical but constructive article on 
the £oreign service in which it pointed out that the United States public, 
when it shows any interest in the £oreign service at all, is inclined to criticize 
it £or the wrong reasons, and that the service, as o£ 1946, was not “nearly 
good enough to de£end U. S. interests in the world. . . Write a critical 
appraisal o£ this article. 

7. What is meant by diplomatic privileges and immunities? How do they 
differ £rom the immunities o£ congressmen? 

8. Is there now any difference between the duties o£ consular and diplo- 
matic personnel? 
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PART TEN 
GOVERNMENT AN ID 


ECONOMIC WELFARE 




CHAPTER 40 


FINANCIAL STABILIZATION PROGRAMS 
OF GOVERNMENT 


Government has at various times sought to foster and promote the welfare 
of the varied economic segments of the nation, including finance, industry, 
general business, labor, and agriculture. Government also regulates any 
and all of these when public opinion, reflected in legislation, thinks such 
measures necessary. And finally, government attempts to restrain, support, 
and guide the activities of these major groups so as to remedy dislocations 
and help to stabilize the economy. The various measures of stabilization will 
be dealt with in all of the chapters in this part of the book. Government 
controls finance, regulates public utilities, monopolies, and trade practices 
in commerce generally. Government initiates measures to stabilize the in- 
dustrial relations between capital and labor. It fosters, regulates, and con- 
serves agricultural processes and resources. And it plans public works 
programs to help correct the fluctuations of the business cycle. 

In a capitalistic system such as ours, the financial mechanism is the center 
of business controls and expansion. Money, banking, credit facilities, the 
stock market, and insurance form the nucleus of the competitive system, 
and their currents run throughout the length and breadth of our economic 
life. 

Fiscal policy has already been considered in Chapters 35 and 36, which 
dealt with public revenues and expenditures. The point to be recalled here 
is that tax policy may be used by government as a means of regulating our 
economy. If venture capital needs to be encouraged, taxes can be reduced 
so as to make that possible. If speculation and inflation are to be discouraged, 
taxation may be used as a check. If sales and excise taxes fall more heavily 
on the numerous poor than on the fewer rich, the amount of their income 
left over for goods and services will be low and there will be a depressing 
effect on production and sales; these taxes, therefore, must be levied with 
caution. If the income tax is skillfully applied and efficiently administered, 
it may recapture excess profits which would otherwise accentuate economic 
differences. If governments are efficiently and economically run, business 
confidence increases. If governments operate services at a profit comparable 
to that of private ventures, there will be lower taxes in that jurisdiction. If 
the national debt is not too large in relation to the national income, there 
is nothing to be feared. But if the interest on the national debt is a burden, 
it may have a harmful effect on the economy of both individuals and the 
natipn. 
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Theoretically, therefore, tax policy— when properly used— may become a. 
principal instrument of stabilization and guidance, but its misuse can be 
disastrous. It must be admitted, however, that, in practice, the influence of 
powerful interests and the lack of an adequate comprehension on the part of 
fiscal planners often make our national fiscal policy more spasmodic than 
coherent. Opportunism dictates, ‘‘Get the money where you can."' 

REGULATION OF THE CURRENCY 

A main tool of stabilization is the use of the money power as an economic 
regulator. A sound and consistent national currency policy may act as a 
balance wheel, while a revolutionary change might cause inflation or de- 
flation and economic chaos. If money is cheapened, the debtor commands 
more for the product he sells and repays with dollars worth relatively less 
than those he borrowed and hence gets out of debt more quickly. But when 
money becomes dear, the advantage lies with the creditor, who gets back 
dollars of greater purchasing power than those he lent. The effect of this 
rule was shown in 1933 when Congress abrogated the gold clause in existing 
public and private contracts, and reduced the gold content of the dollar.^ 
This move, which was designed to cheapen money in favor of debtors, to 
assist stricken agriculture and prevent further mortgage foreclosures, and 
to enable farmers to get higher prices for their products, was widely criticized 
in financial circles. If one dose is good for the patient, it was argued, why 
not more? Then where is the limit? It is the part of statesmanship to know 
the answer to this question because unless there is a limit to devaluation, 
inflation may get out of hand. In 1933 the banks were closed, fore- 
closures were extensive, and thousands of people saw their life’s savings 
wiped out. Desperate situations, it was argued, therefore, required drastic 
remedies. 

Article I of the federal Constitution, wherein the powers of Congress are 
enumerated, and certain powers of the states curtailed, states that “the 
Congress shall have power . . . To coin money, regulate the value thereof, 
and of foreign coin, and . . . To provide for the punishment of counter- 
feiting the securities and current coin of the United States. . . . No State 
shall . . . coin money, emit bills of credit, make anything but gold and 
silver coin a tender in payment of debts . . . .” (Italics ours.) 

These provisions were included in the Constitution as a result of the 
experience of the country during the Revolution and immediately there- 
after. Gold and silver were scarce. When prices soared under the influence 
of inflation, money was hoarded. Congress had its own monetary system, 
but so did a number of the states, and gold and silver were not always the 

1 See J. P. Dawson, “The Gold Clause Decision,” Michigan Law Review, XXXIII (March, 
1955 ), 647 - 684 . 
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sole mediums of exchange. The lack of a uniform system had a chaotic 
effect on commerce, making it the more difficult to check inflation. The 
framers of the Constitution sought to prevent the recurrence of any such 
difficulties as these. 

The currency issue, as remarked in Chapter 35, has been perennial in 
American politics. From time to time, powerful groups have supported the 
printing of greenbacks— paper money not backed by either gold or silver. 
Even more hotly contested has been the gold versus silver controversy, with 
the silver states of the West opposed by the financial interests of the East. 
The Greenbackers and the advocates of free silver finally lost their battle 
in 1900, when Congress established the gold standard as the sole basis of 
United States currency. There it remained until the depression of the 1930*s. 

Present Parity of Gold and Silver 

The change on the gold and silver issue occurred shortly after the so-called 
bank holiday in 1933. Congress, by joint resolution, provided as follows: 
*‘A11 coins and currencies of the United States (including Federal Reserve 
notes and circulating notes of the Federal Reserve banks and national bank- 
ing associations) heretofore or hereafter coined or issued, shall be legal 
tender for all debts, public and private, public charges, taxes, duties, and 
dues. . . 

Thus gold was no longer the single standard of value, although the United 
States at that time had most of the gold of the world stored in its subter- 
ranean coffers. Under the authority of this resolution, the President reduced 
the gold content of the dollar to 59 per cent of what it had formerly been. 
Moreover, the country's entire supply of gold, including new coinage, was 
called into the Treasury, and all currencies of the United States— including 
gold, silver, and paper money— were placed on a parity basis. 

The joint resolution was soon brought into question. In the important 
Supreme Court decision of Norman v. Baltimore & Ohio Ry. Co. (294 
U. S. 240. 1935) and Peryy v. United States (294 U. S. 330. 1935), the Court 
upheld the administration, holding that the government could properly 
call in all available stocks of gold and silver, devalue the gold content of 
the dollar, and use paper money to pay all debts, private as well as public. 

Since 1933, therefore, the United States— in common with most of the 
other great powers— has been off the gold standard. A good deal of interna- 
tional discussion has arisen as to what the future policy shall be. Shall there 
be a return to gold? How can the currencies . of the principal nations be 
equated? It is a difficult problem and vital to world trade opportunities. 
But we have learned that going off gold does not spell ruin, as many had 
assumed. We have learned that currency, like the government itself, is a 
medium, not a fetish. And we have learned that currency policy may be a 
powerful regulator of the national economy. 
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CENTRAL BANKING AS A STABILIZER 

An area of the economy in which government has shown great interest in 
recent years has been banking and credit facilities. This concern is indicated 
by the number of new laws and agencies that have been created in this field. 
A similar trend exists in other countries whose situation is like our own. 
Generally, this new interest stems back to the economic distress of the 1930’s, 
when bank failures were so widespread. But government's concern with 
credit may be attributed to another reason. There is a logical series of steps 
from full employment to adequate credit, which may be outlined as follows: 
If there is to be full employment, there must be high production; high pro- 
duction requires extensive productive equipment, and this calls for capital 
which calls for credit; thus an assured flow of credit to productive enterprise 
is a chief means of maintaining a healthy economy. 

Because of our economic individualism and our attachment to federalism, 
the United States did not move toward a full-fledged central banking system 
as early as many other countries— including Germany, France, and England— 
where there is a long tradition of a centrally managed economy. In these 
countries, banking has been recognized as a public function since early in the 
eighteenth century, and in some, notably Australia, banks are government 
owned and operated. In the United States, however, central banking did not 
become the predominant banking influence until the Federal Reserve Act of 
191S. In all modern nations, however— including our own— government now 
has a strong voice in banking policy. In the United States, the federal gov- 
ernment is virtually a partner in the Federal Reserve System. 

Steps in United States Banking History 

Four principal periods in the evolution of banking policy in the United 
States may be distinguished. The first is from 1789, the year of the adoption 
of the Constitution, to 1863; the second, from 1863 to 1913; the third, from 
1913 to 1933; and the last, from 1933 to the present. 

1. Early period, 1789-1863. The controversy between state and national 
banks began in 1791 when Congress, on Hamilton's recommendation, 
created the first Bank of the United States. Its charter expired in 1811, and 
in 1816 it was succeeded by the second Bank of the Unked States under 
whose operations there arose the case of McCulloch v. Maryland. This de- 
cision, it will be recalled, developed the doctrines of implied powers and 
federal supremacy and upheld the authority of Congress to create national 
banks. 

The charter of the second Bank expired in 1836 and was not renewed 
because of the opposition of President Jackson and others. From 1791 to 
1836, therefore, the United States had a dual system of banks, both state and 
national. But from 1836 to 1863— a period when states' rights predominated 
—there was no national bank. 
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2. Second period, 1863-1913. National banking came back into the pic- 
ture in 1863 and 1864 as a result of Congressional legislation. The dual 
system of state and national banks that was re-established remains in opera- 
tion today. In this period, however, the United States had the dubious 
distinction of leading the world in the nurhber of bank failures. Judged 
by today's standards, both state and federal regulations were lax, deserving 
the widespread criticism and dissatisfaction they aroused. 

3. The Federal Reserve System, 1913. The passage of the Federal Reserve 
Act by Congress in 1913 is a landmark in American banking. Imperfect as 
the original plan was, it laid the groundwork for the development of a stable 
banking and economic system in the United Slates. The country is now 
divided into twelve federal reserve districts with a headquarters bank in each. 
This bank is managed by a board of nine directors. Three represent member 
banks; three others, also selected by member banks, represent agriculture, 
commerce, and industry in the district; and the remaining three, appointed 
by the Federal Reserve Board in Washington, are chosen from the area but 
are not bankers. 

The federal reserve banks are largely bankers' banks. Under the law, all 
national banks— of which there were more than 5,000 in 1945— must join the 
system, and state banks may choose to. In either case, so many banking 
transactions are now tied in with the federal reserve structure that it has a 
virtually complete coverage in the banking field. In 1945 there were 15,553 
separate banks in the United States, of which 14,011 were commercial banks 
and 542 were mutual savings banks. In the same year, the 6,884 member 
banks of the Federal Reserve System accounted for 49 per cent of the number 
and 86 per cent of the deposits of all state commercial banks. 

Each federal reserve bank is the center of all banking activities in its own 
district, and each in turn is a major unit in the larger Federal Reserve 
System. The apex is the Board of Governors of the Federal Reserve System, 
located in Washington. The seven members are appointed by the President 
with the consent of the Senate for fourteen-year terms. Thus at the top, 
the Federal Reserve System is closely tied in with the federal government. 
Earnings over a certain per cent revert to the federal Treasury. 

The Federal Reserve Board has general control over the district banks and 
in recent years has drawn the controls increasingly tighter so that the United 
States now has, in effect, a unified banking system. By manipulating the dis- 
count rate on loans the board may speed up or check banking activities as 
needed. Failure to take a stronger position with reference to the stock market 
boom of the late 1920’s was widely criticized. It is hoped and expected that 
the board is now strong enough to wield greater influence if a speculative 
boom of this kind occurs again, but the course of events since the close of 
World War II, when inflation advanced very rapidly, has led to some doubt 
on that score. 

The Federal Reserve System is interesting to the student of government 
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because it combines the democracy and self-government of management in 
the districts with the strong central control of federal appointees at Wash- 
ington. Now that the lion’s share of banking in this country is under the 
Federal Reserve System, we are finally in a position analogous to that of 
older countries whose central banks were established long before ours. 

4. Insurance of bank deposits, 1933. The modern period in our banking 
history was inaugurated in 1933. The collapse of many of our banks in 1932 
and 1933 came as a shock to those who considered the Federal Reserve 
System an impregnable fortress in the center of our economic structure. The 
causes of the depression were so comprehensive, however, that banking was 
swept along with the torrent. It became clear then that our central financial 
edifice needed further strengthening and support. 

The attempted solution came in the form of the Banking Act of 1933 
which, with later amendments, established the Federal Deposit Insurance 
Corporation— one of a diminishing number of goverment-owned corpora- 
tions. The FDIC is managed by a board of three, including the Comptroller 
of the Currency, ex officio, and two others appointed by the President with 
the consent of the Senate for six-year terms. Capital stock amounting to 
$300 million was subscribed by the United States government and the 
federal reserve banks themselves. All national and state banks in the Federal 
Reserve System are required to affiliate with the FDIC, and other banks may 
subscribe with the approval of the district federal reserve boards. Almost 
all of the commercial banks of the United States have now insured them- 
selves in this manner. The deposits of each depositor in an insured bank 
are protected up to $10,000, and in the past 15 years no depositor in such 
a bank has lost so much as a dollar. At the end of 1949 the surplus of the 
FDIC amounted to $1.2 billion. In 1948 it paid back to the United States 
Treasury and to the regional banks all of the capital originally invested 
by the government; hence in the future, barring unforeseen developments, 
the FDIC will finance its own operations. 

The Federal Reserve System and the Federal Deposit Insurance Corpora- 
tion apparently make a good team. Our banking situation is in a more 
stable condition than ever before in our history, and the controls exercised 
by the Federal Reserve System provide the means, if they are used, of doing 
much to iron out some of the curves in the business cycle. However, it is too 
much to expect that financial controls alone can cure all the economic ills 
of the kind experienced in the United States between 1929 and 1937. 

State and Federal Supervision of Financial Institutions 

The duality of our banking system— which includes both national and 
state banks and is attributable to federalism— still creates some difficulties 
of control. State laws govern state commercial banks, building and loan 
associations, and small loan companies. Since many of the state commercial 
banks are tied in with the Federal Reserve System, it is primarily in this 
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field that overlapping and divided jurisdictions occur. The nuiriber* of state 
commercial banks has been reduced by well over half since 1920. Most of 
the larger state banks are now in the Federal Reserve System; the smaller 
ones are not. In some cases, as many as four sets of officials are concerned 
with state banks, including the state banking department or bank examiner, 
the federal Comptroller of the Currency, the Federal Reserve System, and 
the Federal Deposit Insurance Corporation. 

The states have made their best record in the field of regulating building 
and loan and small loan companies. Billions of dollars flow through these 
associations, and annually hundreds of thousands of borrowers make use of 
them. State banking departments are responsible for their control, but in 
recent years the federal government also has entered here, to guarantee 
loans and generally to stabilize the financial structure. Some duplication 
exists, although as yet it is not serious. 

Most of the states have also taken steps to eradicate the loan shark evil by 
fixing approved rates of interest and affording relief to victims. In many of 
the states, however, a great deal more of this nature remains to be done. 

The interest of the federal government in state banking institutions is 
growing and a definite trend is now clear. In 1936 the late John Maynard 
Keynes, the noted English economist, in speaking of the situation in Great 
Britain, commented that he expected to see “the State . . . taking an ever 
greater responsibility for directly organizing investment." This was before 
the British Labour party was returned to power in 1945 with an announced 
program of socializing banking and credit. But even in 1936 Keynes's pre- 
diction was already being borne out in the United States. Indeed, the most 
pronounced extension of government ownership and operation in the past 
generation has been in the field of credit facilities of all kinds— general 
business, public utility, housing, and agriculture. 

CREDIT FACILITIES 

The Reconstruction Finance Corporation 

The most powerful of our modern public credit institutions established by 
the federal government is the Reconstruction Finance Corporation, created 
at the end of President Hoover's administration in 1932 as an emergency 
depression measure. Like the Federal Deposit Insurance Corporation which 
came later, the RFC was organized as a government-owned corporation, with 
a capital stock of $500,000,000, a board of directors, and the power to con- 
duct its business with the freedom of a private enterprise. 

• In the first fifteen years of its existence, the RFC loaned a total of $35 
billions— more than the national debt at the beginning of World War II, 
more than the value of all manufacturing equipment in the United States 
at the outset of the war, and more than all the assets of the largest half 
dozen of our giant corporations. It was hoped from the first that the RFC 
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would be a' means of stabilizing the economy. As a vast credit agency, it was 
to be used to prime the pump when the assets of private institutions were 
frozen or investors did not wish to take the risk. The RFC made loans in 
almost every conceivable area of the economy, including banks, railroads, 
public utilities, manufacturing plants, savings and loan associations, agri- 
cultural ventures, credit unions, education, public works, and municipalities. 
It was supposed to make its financial resources available when the private 
investor had turned the opportunity down. Actually, largely because of the 
demands of World War II, it became an entrepreneur on a vast scale, and 
the record of repayment is highly creditable. 

An interesting feature of the RFC was that Congress gave it a blanket 
authority to create subsidiary corporations of its own if the need arose. This 
was taken advantage of during World War II when, by action of its seven- 
man board, the RFC set up the Defense Plant Corporation and five others 
whose loans in some cases totaled billions of dollars. Editorially, the Chicago 
Tribune commented that the RFC could, if it wished, produce anything 
from steam engines to carpet tacks. 

Credit Facilities for Agriculture and Housing 

The President's Committee on Administrative Management in 1937 re- 
ported the existence of approximately ninety separate public corporations 
owned by the United States; during World War II the number reached over 
a hundred. The majority dealt with credit facilities of one kind or another. 
Most of the separate credit units were controlled by the Farm Credit 
Administration, created by executive order of the President in 1933. It will 
be referred to again in the chapter on agriculture. Another bloc of credit 
agencies dealt with- housing. The best known of these, perhaps, was the 
Home Owners' Loan Corporation, now in liquidation, which loaned $3 
billions to home owners forced to refinance mortgages in the ten years 
following 1933. The purpose here was to prevent people from losing their 
homes— which in some cases represented their life's savings— in consequence 
of the depression. Still another group of credit agencies .using the corporate 
form of organization dealt with cooperative credit, savings and loan, and 
the like. Probably the best known of these is the Federal Credit Union. 

PROTECTING THE INVESTOR 

A further consequence of the depression of the 1930's was to strengthen the 
protection afforded the investing public. In 1933 a United States Senate 
report stated that in the preceding ten years, some $25 billion worth of 
securities had been unloaded on the public through misrepresentation and • 
fraud, with a consequent loss of $250 for every man, woman, and child in 
the United States. 

How serious a matter this may be, if it^is not controlled, will be realized 
when we consider the extent of stockownership in this country. A single 
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corporation, for example, may have as many as three or four hundred thou- 
sand separate stockholders. Since there are hundreds of these semipublic cor- 
porations, hundreds of thousands of individuals own at least a few shares of 
stock apiece. Moreover^ with the separation of ownership and control which 
accompanies the large semipublic corporation, the individual owner’s per- 
sonal influence is negligible or nonexistent. Except for the honesty and 
ability of the management, therefore, the only real protection to the stock- 
holder is found in government regulation. 

In 1933 Congress passed the Securities Act and a year later the Securities 
and Exchange Act, both of which established federal controls over the stock 
market and security issues in an area where federal regulation had been vir- 
tually nil. Stock markets are operated in several of our large cities, with the 
principal one in New York. Before 1933 the only restrictions on them were 
certain types of rather ineffectual state regulation, plus restrictions self- 
imposed by the members of a particular exchange acting through their gov- 
erning board. A vocabulary had grown up that suggests some of the ques- 
tionable practices described in a Senate report^— wash sales, matched orders, 
buying on margin, rigging the market, jiggles, and pools. 

Most of the states in which there is a stock exchange had set up state 
securities commissioners, the duties of which included the licensing and 
control of issues and sales. In all of them, registration was compulsory but 
enforcement provisions differed considerably. In some cases the law provided 
for investigations, denials of the right to sell, and control over misleading 
advertising, but these were rare. Generally speaking, state regulation was 
ineffective except from the standpoint of compulsory registration before 
business could be undertaken. Some states had early passed so-called blue- 
sky laws,^ but these were usually vague, not rigidly enforced, and generally 
limited to a small area. 

Federal Secycrities Legislation of 1933 and 1934 

The main provisions of the Securities Act of 1933 and the Securities and 
Exchange Act of 1934 may be briefly summarized. 

First, it is made a penal offense to sell or offer for sale any security which 
has not been authorized by the Federal Trade Commission up to 1934 or by 
the Securities and Exchange Commission after that date. Second, a heavy 
civil liability is imposed on the principal officers of a corporation for any 
untrue or partially true statement contained in the prospectus or registration 
statement of a proposed issue. And third, the commission tries to obtain full 
and complete information regarding any proposed issue, to see that this 
information is made available to the public, and to scrutinize the advertis- 


2 Report of the Senate Committee on Banking and Currency, “Stock Exchange Practices,’’ 
73 Cong., 2 Sess. 

3 Early state laws regulating security transactions, aimed to discourage promoters who 
would sell shares “in the bright blue sky itself.” 
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" ing campaign so that fraud and misrepresentation may be avoided. The 
commission's acceptance of an application, however, is not to be construed 
as an endorsement. 

The Securities and Exchange Act of 1934, which applies particularly to the 
stock markets themselves, provides for the Securities and Exchange Com- 
mission, consisting of five members appointed by the President with the 
consent of the Senate. A considerable enforcement staff has since been 
authorized. The transactions of stock exchanges, said the legislation, are 
"'affected with a national public interest" (the words used to describe a 
public utility), and the purpose of the legislation was constitutionally 
grounded on the statement in its preamble: “In order to protect interstate 
commerce, the national credit, the federal taxing power, to make more 
effective the national banking system and the federal reserve system, and to 
insure the maintenance of fair and honest markets in such transactions. . . ." 
The SEC also tries to prevent shady practices by manipulators, to discourage 
the internal malpractices already referred to, and generally to make stock 
markets “fair and open market-places for investors and not a rendezvous 
for speculating conspirators." By these means the SEC attempts to control 
credit and speculative methods that would imperil the economic stability 
of the country. 

Few problems of regulation are more difficult than those in the field of 
investment. How successful the controls will be in the long run remains to be 
seen. In New York there was an immediate housecleaning on Wall Street. 
Already the combination of self-government plus federal regulation seems to 
have improved some of the conditions about which the public complained 
most loudly. 

THE REGULATION OF INSURANCE COMPANIES 

The insurance companies constitute the largest single group of investors in 
the country. In the field of life insurance alone, outstanding policies exceed 
$100 billion, “admitted assets" are $30 billion, annual revenues exceed $5 bil- 
lion, and annual benefits are over $3 billion. Moreover, whereas between 
1880 and 1940 the national income increased by some 800 per cent, the 
income of life insurance companies alone expanded by more than 6,000 per 
cent. With these enormous funds the insurance companies invest in rail- 
roads, public utilities, and government bonds, and still have large sums 
which must be put into such projects as multiple housing, the purchase of 
large tracts of land, and so on. Insurance, therefore, is almost the foundation 
stone of the capitalistic structure. 

Until fairly recently the insurance business was outside federal control 
and regulation and so was left entirely to the states. This was due, as re- 
marked in Chapter 7, to the holding of the Supreme Court in Paul v, 
Virginia (8 Wallace 168. 1868) that insurance was “not a transaction of 
commerce." Not until 1944, in the case of United States v. South-Eastern 
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Underwriters (322 U. S. 533. 1944), did the Supreme Court take a different 
view of the matter, reversing its former decision and holding that insurance 
is subject to federal regulation and control under the commerce clause of 
the Constitution. On July 1, 1948, the insurance industry became subject 
to the federal antitrust laws, except to the extent that it is regulated by 
state authority. 

State control of insurance companies is exercised through separate insur- 
ance departments in the state administration, or through combined depart- 
ments regulating all business corporations. In most cases a single insurance 
commissioner is appointed by the governor for a fixed term of office. How- 
ever, as in the case of security and investment transactions, the principal 
emphasis has been on licensing and provision of general investment policies 
rather than on investigation and enforcement. A National Association ol 
Insurance Commissioners meets annually to pool useful information and to 
assist in the development of standards of legislation. The besetting difficulty 
in the regulation of insurance has been the lack of uniformity in state laws, 
permitting nation-wide companies to operate under different laws and rules 
in each jurisdiction. For many years the insurance companies have main- 
tained one of the most effective lobbies at state capitals that the country has 
ever seen. 

Insurance is a difficult business to regulate. It is essential to the welfare of 
millions that it should be free from abuses and injustices. In this connection, 
the disclosures of the Temporary National Economic Committee of Con- 
gress— which held hearings and published numerous reports between 1938 
and 1942— are exceedingly interesting. The tendency toward monopolistic 
practices in the insurance business came in for more attention than any other 
single matter. What use the federal government will make of its new-found 
authority under the 1944 Supreme Court decision remains to be seen. 

Government Operation of Insurance Plans 

For many years before World War II, the extension of municipal and na- 
tional governments into the field of insurance was a principal development 
in public ownership in Europe. .Recently similar tendencies, paralleling 
those in banking and credit, have appeared in the United States. State work- 
men's compensation programs go back to the beginning of the present 
century. Some of the states, such as Massachusetts and North Dakota, have 
developed insurance businesses of their own, partly in connection with the 
pension system for their retired state employees. 

But the outstanding examples of government-operated insurance are the 
old-age and unemployment-insurance plans of the states and the federal 
government as part of the social security program, which will be dealt with 
in a later chapter,^ and the more recently established National Service Life 
Insurance program for the benefit of military and ex-military personnel. 

4 Chapter 45, “Welfare, Social Security, and Public Health.” 
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These insurance plans make the federal government the largest single 
insurer in the country. Whether there will be a further extension into other 
fields of insurance makes interesting speculation. Such an extension appar- 
ently depends in large part on the practices of the privately owned insur- 
ance companies themselves. 

THE FUTURE OF GOVERNMENT FINANCIAL CONTROLS 

The long-^term significance of government control of our financial system is 
hard to assess, but several things are clear. The government has extended its 
economic controls enormously. The nerve center of the economic system, 
which is banking and credit, is the point where government impact has been 
greatest in recent years. The depression was not allowed to run its natural 
course, wiping out banks, business establishments, home owners, and farmers. 
The apologists for natural economic law contend that the law cannot operate 
because it has been interfered with too much. At any rate, government inter- 
ference in our financial system is apparently to continue. Whether we ap- 
prove or not, the federal government is in the thick of things as the central 
control mechanism of our economy. If it cannot get what it wants by regu- 
lation, it tries outright ownership and operation. The government, through 
the RFC and its subsidiaries, has been the country's principal investment 
banker since 1932. 

To quote again from John Maynard Keynes in his General Theory of 
Employment, Interest and Money, published in 1936: “I conceive, therefore, 
that a somewhat comprehensive socialization of investment will prove the 
only means of securing an approximation to full employment. . . . But 
beyond this no obvious case is made out for a system of State Socialism 
which would embrace most of the economic life of the community." Was he 
right? Or is Friedrich A. Hayek right in The Road to Serfdom when he says 
that when intervention in matters of this kind is once started there is no 
stopping until the entire economic system is government dominated and 
controlled? 


QUESTIONS 

1. What were the four main periods in the evolution of American bank- 
ing policy? 

2. What were the Gold Clause cases? Debate one side or the other of this 
issue. 

3. What are the principal constitutional provisions that vest power in 
Congress to deal with currency and credit? 

4. What was the greenback controversy? the issue over free silver? What 
is present government policy toward silver as a medium of exchange? 

5. Outline the main provisions of the Federal Reserve Act of 1913. How 
important a factor is the Federal Reserve System in warding off depressions? 
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6. Explain the functions of, and the reasons for, the Federal Deposit 
Insurance Corporation. 

7. Compare the relative authority of the federal government and of 
the states in the regulation of banking and creiiit institutions. 

8. Indicate the role played by the Reconstruction Finance Corporation 
in the American economy since 1932. 

9. What agencies did the federal government create between 1933 and 
1937 to supply credit to agriculture and to housing? 

10. Compare the early case of Paul v. Virginia with the modern case of 
South-Eastern Underxvr iters. 

11. Compare federal and state regulation of insurance companies. What 
were the main recommendations of the Temporary National Economic 
Committee (TNEC) relative to insurance companies? Consult David Lynch, 
The Concentration of Economic Power (New York, 1946), pp. 74-75, 
118-125. 

12. What were the provisions of the Securities Act of 1933 and the 
Securities and Exchange Act of 1934? 

13. To what extent do the states regulate security transactions? What is 
meant by a “blue-sky” law? 

14. “The federal antitrust laws apply to banking institutions but not to 
insurance companies.” True or false? 
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CHAPTER 41 


BUSINESS AND THE GOVERNMENT 


With so much discussion in the past dozen years or so of the impact of gov- 
ernment on business, we tend to forget that the concern of government with 
business is not a new development. Another current error in our thinking 
is to assume that government intervention in the field of business is solely 
for the purpose of regulation. This is natural in view of the emphasis in 
the past few years on such agencies as the Securities and Exchange Com- 
mission, the Federal Communications Commission, and others of that type. 
Yet, in historical perspective, government has paid at least as much atten- 
tion to the encouragement of business enterprise— if not more— as it has 
to fixing the rules of the game. 

In any political economy, it would seem, government must assume a 
variety of roles if economic well-being is to be nurtured. Government must 
promote and encourage industry and commerce, as it attempts to in this 
country through federal and state programs. Government is called on for 
financial and other forms of assistance to particular sectors of the economy, 
especially transportation— including the railroads, the waterways, the high- 
ways,. the oceanic steamship companies, and the airlines, which have all 
benefited from governmental largess. Infant and senile industries alike have 
profited financially from the tariff barriers that Congress has placed around 
the country. 

The development of the United States from a union of thirteen colonies 
to a nation that maintains a regular passenger air service to nearly all parts 
of the world has been a story of the closest kind of cooperation between 
business and government. As Nation's Business has repeatedly pointed out, 
businessmen are ever running to government for assistance for themselves 
and for protection from the other fellow. 

In addition, American government has been entrepreneur on a giant scale 
in developing western lands, encouraging railways and waterways, extending 
credit facilities, conducting a Bureau of ^Foreign and Domestic Commerce, 
granting patent rights, sponsoring basic research, and operating enterprises 
that were unprofitable at the outset.^ Indeed, an analysis of governmental 
programs, particularly at the federal level, reveals that most of the functions 
of government are economic, if that term is broadly construed. Under this 
heading, for example, one may put the protection of property, the enforce- 

1 For a critical view, see Warren E. Persons, Government Experimentation in Business 
(New York, 1934). 

^^6 
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merit of contracts, the regulation of weights and measures, laws relating 
to bankruptcy, and the maintenance of the credit structure. 

According to the American concept of government, the public interest is 
served only when— in addition to promotion and assistance— government 
also assumes the roles of umpire and regulator, and, in certain cases, owner 
and operator. At various times and in its several capacities, government is 
thus encourager, entrepreneur, regulator, and operator. No other institu- 
tion in our common life is required to assume so many roles.^ 

GOVERNMENT ASSISTANCE TO BUSINESS 

Ever since the beginning of our history, several major arguments have been 
made in behalf of the active collaboration of government with business enter- 
prise: that infant industries need protection and encouragement; that Amer- 
ican industry must be put on a footing equal to that of older countries; and 
that what is good for business is good for the country. It is also argued that 
the country must be made industrially strong for its military defense; that 
the government has access to cheap credit but newer forms of economic enter- 
prise do not; that government should pioneer so long as the enterprise is un- 
profitable and should then turn it over to private management; and, finally, 
that government should permanently operate those enterprises which are 
essential to the community but which cannot be made to pay. 

Alexander Hamilton, in his justly famous Report on the Subject of Manu- 
factures, published in 1791 and perhaps the first outstanding contribution 
of an American in public life to the literature of national planning, was the 
first American to offer a comprehensive philosophy of government as pro- 
moter of the political economy. Almost as famous was Henry Clay's Amer- 
ican System, published early in the nineteenth century. Clay advocated an 
emphasis on tariffs and a sound banking policy to assist the industrial East, 
as well as a federal program of internal improvements in the West to aid 
farming and business enterprise in that section. 

The Department of Commerce 

The Department of Commerce is the businessman's department in Wash- 
ington just as the Departments of Agriculture and Labor represent the other 
members of the Big Three. In view of the influence of the businessman in 
American life and the substantial assistance government has rendered him, it 
is surprising that the Department of ‘Commerce was not established until 
1903. The explanation is that although business sentiment held government 
assistance to be unnecessary, business behavior wsls in favor of such assistance. 
The Department of Commerce, therefore, came into existence with the 
broad mandate “to foster, promote, and develop the foreign and domestic 


2 Chapter 44, “Planning, Stabilization, and Economic Welfare.” 
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commerce, the mining, manufacturing, shipping, and fishing industries, 
and the transportation facilities of the United States/’^ 

It is also strange that from the outset the Department of Commerce was 
one of the smallest central departments in Washington. Until 1950, only one 
of the five industries mentioned in the above enumeration came wholly 
within the department’s immediate jurisdiction. Mining, shipping, fishing, 
and most of transportation were all placed elsewhere in the federal 
hierarchy. Thus, of the areas contained within its mandate, only manu- 
facturing was left. 

The Department of Commerce has undergone several reorganizations, 
however, in the past tew years. The most recent one, in 1950, divided the 
department into two main areas: commerce and transportation. Thus there 
was an Under Secretary of Commerce, an Under Secretary for Transporta- 
tion, an Assistant Secretary for Aeronautics, and an* Assistant Secretary for 
International Affairs. The bureaus of the department were the Bureau of 
the Census, the Civil Aeronautics Administration, the Coast and Geodetic 
Survey, the Bureau of Foreign and Domestic Commerce (under which were 
the four offices of Business Economics, Field Service, Industry and Com- 
merce, and International Trade), the Inland Waterways Corporation, the 
Maritime Administration (newly created out of the former U. S. Maritime 
Commission), the Patent Office, the Bureau of Public Roads (transferred 
from the General Services Administration), the National Bureau of 
Standards, and the Weather Bureau. The Foreign-Trade Zones Board and 
the Textile Foundation, Inc., have been created for special purposes 
and were also affiliated with the department. In addition, the Business 
Advisory Board, the Federal Maritime Board, and the National Inventors 
Council are attached in an advisory capacity to the office of the Secretary 
of Commerce. 

The core of the Department of Commerce has long been the Bureau of 
Foreign and Domestic Commerce, created in 1912 and greatly expanded by 
Herbert Hoover when he became Secretary of the department in 1921. 
Expenditures and personnel multiplied fivefold in a short time, with the 
main emphasis on foreign trade. Since that time, however, the domestic 
area of commerce has received equal attention, and in 1946, under the 
secretaryship of Henry A. Wallace, the foreign and domestic programs were 
made separate bureaus. With the cooperation of the Business Advisory 
Council, created in 1933 and representative of major business and sectional 
interests, the Bureau of Foreign and Domestic Commerce increasingly raised 
its sights and broadened its emphasis. The latest reorganization in effect 
brings the two bureaus together again and restores their original name. 

The Department of Commerce has become a useful and practical fact- 

3 See Pendleton Herring, Public Administration and the Public Interest (New York. 
1936), Chap. 18, “The Department of Commerce Responds to Business.” 
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finding and information agency for American business, and is now in the 
process of becoming the center of business policy and the focus of business 
attention to the larger needs of the economy. As the Secretary of Commerce 
said in his report for 1939, the department is designed **to assist all policy 
makers, whether of business or government, by indicating the significance 
of current and proposed policies in the light of underlying developments.'" 
The Business Advisory Council greatly assists in this work. Its members 
are businessmen and so have the confidence of other businessmen. 

In 1945 the Secretary of Commerce undertook a study of the organiza- 
tion and services of the department, at the conclusion of which he 
announced a six-point program, much of which has since been carried out: 

1. A revitalized foreign trade service to play a more effective role, in coopera- 
tion with the State Department, in the formulation of commercial policy and to 
promote vigorously a high level of foreign trade on a sustained basis. 

2. A strong, balanced program of current and ^‘bench mark" statistics to provide 
adequate intelligence for business and government. 

3. A complete analytical program to give business and government current in- 
formation on the economic situation and business outlook. 

4. Technological aids and service to business, especially small business. 

5. Management aids and other forms of direct service for business— again oriented 
to the needs of small business as well as large. 

6. Strengthening of the technical service functions of the department to make 
them as helpful as possible to the nation's commercial and industrial life. 

The future effectiveness of the Department of Commerce seems to depend 
on the attitude of the business community toward government. If the 
emphasis is on self-discipline in industry and resistance to government, such 
organs of business as the United States Chamber of Commerce and the 
National Association of Manufacturers must develop any economic states- 
manship that is forthcoming. But if business chooses to cooperate with 
government in addition to developing its own internal control, the Depart- 
ment of Commerce may become a key instrument of national policy and 
effectiveness. 

Other Federal Agencies Relating to Business 

The importance of business in the American economy is shown in the 
many agencies which, with others among the so-called independent estab- 
lishments of the federal government, constitute what is known as the 
“fourth department" of government. These agencies are not brought to- 
gether in one place such as the Department of Commerce, as might be 
expected; instead, they are scattered and independent. The fact that they 
control a large segment of American life is one reason for the statement 
that ours is a “managed" economy. The following outline lists the more 
important independent agencies of the federal government which have a 
direct relation to business: 
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FEDERAL AGENCIES HAVING A DIRECT RELATION TO BUSINESS 


Agency 

Created 

Purpose 

Organization 

Federal Communications 
Commission 

1934 

Regulation of wire and 
radio communications 

1 members 

Federal Power Commission 

1920, extended in 
1930, 1935, and 
1938 

Development of hydro- 
electric power; regu- 
lation of interstate 
electrical utilities 

5 members' 

National Advisory Committee 
for Aeronautics 

1915, extended in 
1929 and 1938 

Research and research 
coordination 

5 members 

Federal Trade Commission 

1914, extended in 
1938 and 1941 

To promote free and fair 
competition, to control 
false and misleading 
advertising; to study 
business practices 

5 members 

Interstate Commerce Commis- 
sion 

1887, extended in 
1906, 1920, 

1935, 1940, and 
1942 

Regulation of common 
carriers — trails, trucks, 
waterways 

11 members 

Securities and Exchange Com- 
mission 

1934, extended in 
1935; 1938, 
1939, and 1940 

Regulation of security 
investments 

5 members 

U. S. Tariff Commission 

1916, extended in 
1922, 1930, 
and 1934 

Investigate and repnirt 
on tarijfif matters 

6 members 


This is not an exhaustive list, but it includes the major units. Indeed, 
there are few agencies of the federal government which are not of some inter- 
est to business in some connection. The Federal Reserve System, the Federal 
Deposit Insurance Corporation, and the Reconstruction Finance Corpora- 
tion might also have been included here. However, since they relate pri- 
marily to finance, they have been discussed in the preceding chapter. 

FINANCIAL ASSISTANCE TO TRANSPORTATION 

Transportation is one of the major industries that has received special atten- 
tion from the federal government. Just before World War II, the Federal 
Coordinator of Transportation issued a series of studies entitled Public 
Aids to Transportation, which had been in the course of preparation for 
some time. Although the entire report is worth careful study, only a few 
of its general findings will be noted here as examples of government assistance 
in this area. 

It is interesting that from the creation of the railroads in 1814, public 
assistance to this industry has amounted to the substantial average annual 
total of almost $150 million, although the grants were concentrated in the 
early years. Highway construction, vital to the motor-carrier industry, is 
one of the heaviest expenditures of state and local goverp.ments, with 
federal, aid; these expenditures amount to many millions of dollars each 
year, although since 1927, says the report, “motor-vehicle users as a class 
have paid their way.'" Public assistance to the aircraft industry between 
1926 and 1936* amounted to over $170 million. In 1939, operating subsidies 
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to the merchant marine totaled $15 million for that year, while construction 
payments amounted to almost $36 million. In 1948, subsidies to shipping 
came to $91 million. 

Public grants to the railways were made chiefly in connection with con- 
struction. Aside from the assistance afforded them by the Reconstruction 
Finance Corporation during the depression of the 1930's, they have needed 
little financial assistance from the government in recent years. In 1948, 
however, the Reed-Bulwinkle Act, passed over a presidential veto, per- 
mitted groups of competing railroads to use rate-adjusting bureau ma- 
chinery without fear of antitrust action, if such procedure is approved by 
the Interstate Commerce Commission. The effect of this legislation, there- 
fore, is to grant indirect financial aid to the railroads. 

Waterways are a continuing public expense as new channels are opened 
and old ones improved. Highway construction will probably also continue to 
be a major object of expenditure for many years in the future. Aviation has 
rapidly come into its own, but the subsidies for certain air-mail contracts will 
doubtless be continued indefinitely. The merchant marine, it is generally 
recognized, will require a large annual subsidy if it is to keep pace with 
foreign competition and to remain a reliable instrument in time of war. 

History shows that as new forms of transportation are developed, govern- 
ment is called upon to subsidize or operate older forms vital to the national 
interest. In a period of revolutionary change in this area, therefore, we may 
witness some startling innovations in the entire transportation picture. 

TARIFF POLICY IN THE UNITED STATES 

The tariffs are another form of aid to business, and a very substantial one. 
The history of tariffs in the United States is almost as old as the Constitution. 
Inspired by Hamilton’s doctrines and advocated by those who would protect 
infant industry, tariff walls were not long in coming. 

The economist regards the tariff as a tax the domestic consumer pays in 
order to protect manufacturers from the competition of goods that might 
otherwise be imported and sold at a lower price. To government, tariffs were 
once chiefly a source of income, but to the powerful economic groups of the 
nation, tariffs are a part of the “American System.”^ 

A symbolism has grown up around the institution of the protective tariff 
resembling that of other patriotic appeals. Businessmen, farmers, and labor 
have all had their reasons for supporting tariff walls: tariffs protect American 
standards of living, make it impossible for cheap labor to compete unfairly 
with American labor, create an assured market for American agricultural 
products, and, by promoting the economic self-sufficiency of the United 
States, equip her for successful self-defense. In addition, it is held that tariffs 
maintain the price level at American rather than at lower standards, make it 


Ibid,, Chap. 6, “Political Storms and the Tariff Commission.” 
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possible for certain marginal enterprises to remain in business when other- 
wise they would fail, and add to the prosperity of all save those American 
industries which, like the motor industry, are able to dominate world 
markets without such assistance. 

Because he is largely unorganized— and despite the fact that he is every- 
body— the consumer has had little influence on tariff policy except as he be- 
longed to one or another of the three major producing groups of industry, 
labor, or agriculture. And in this case, as a consumer, he has often argued 
against his own good. 

The tariff has been primarily regarded as an instrument of national power 
and group interest rather than as a revenue measure. In view of this tradi- 
tion, there is some question whether in the future it will continue to be 
viewed from these standpoints or whether there is any chance of consider- 
ing it from the standpoint of international relations and consumer welfare. 
If there is this chance, then our national tariff policy could become a useful 
instrument in creating harmonious international relations. 

Five principal periods of tariff history in the United States may be dis- 
tinguished: 

1789 to i5i5— during which protectionism gained force. 

1816 to 1832— in 1816 the first tariff was put into eflEect and was later 
broadened and raised. 

1833 to 1860—3. period in which tariff policy was under attack and duties 
were generally lowered because of the influence of the agrarian popu- 
lation. 

1861 to 1933—3. long period in which tariffs soared upward, a rise broken 
only during the years that Cleveland and Wilson were in office. 

1934 to date — 3 period in which tariffs have again tended downward be- 
cause of the influence of reciprocal trade agreements and the modern 
emphasis on international accord.® 

Except for the initial period, there have been two cycles of rising and 
falling tariffs. It is too simple an explanation to say that Republicans have 
advocated high tariffs and the Democrats low tariffs, although, generally 
speaking, this difference has prevailed since the Civil War. 

The United States Tariff Commission 

The modern history of tariff administration began in 1916, when the 
United States Tariff Commission was created during President Wilson’s 
term of office. Before that time Congress had enacted only those duties 
which particular pressure groups were powerful enough to secure. No 
group of interests, said President Wilson, possessed so much power or 
tended to corrupt American government to such an extent as the tariff 


5 See G. Beckett, The Reciprocal Trade Agreements Program (New York, 1941) . 
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lobbies. It came to be recognized, therefore, that several things were wrong 
with unassisted Congressional action in the field of tariffs. A more objective 
method was needed for securing access to the facts with regard to particular 
tariff questions. Information would have to be comprehensive, up to date, 
and based on comparative analyses of the costs of production in different 
countries. And finally. Congress would require an administrative agency of 
the government to get the facts and facilitate changes as the need arose’ 
during periods of Congressional inactivity on tariff matters. 

In answer to these needs, the United States Tariff Commission was estab- 
lished and given investigative and administrative functions. The commission 
consists of six members drawn from both major political parties and ap- 
pointed by the President with the consent of the Senate for six-year terms. 
It has a staff of over three hundred persons who work on various aspects of 
the tariff problem, such as relative costs of production, unfair competition, 
the fiscal effects of tariff laws, and their impact on industry, labor, and 
agriculture. 

From 1916 to 1922 the powers of the Tariff Commission were purely in- 
vestigatory. In 1922, however, the commission was given authority to recom- 
mend to the President specific (not general) increases on particular items. 
Also introduced at this time was the so-called flexible tariff policy under 
which the President was authorized to increase or decrease schedules up to 
50 per cent without specific sanction from Congress. This was regarded 
as a means of rapid adjustment to changing conditions, based on investiga- 
tions of comparative costs. Actually it encouraged intensified pressure from 
the tariff interests and did not prove very successful. 

Reciprocal Trade Agreements 

In 1934 Congress passed the Trade Agreements Act, which since then has 
been annually extended. Under this new policy and procedure, the President 
is permitted to negotiate tariff agreements that will be mutually beneficial 
to the nations concerned and to world commerce. These are bargaining 
tariffs designed to lower unnecessary obstructions and hence lead the world 
back to freer trade. Congress surrounded with several fixed policies the 
President's power to negotiate reciprocal trade agreements. Articles may 
not be transferred from the free list to the dutiable list or vice versa, rates 
may not be altered more than 50 per cent in either direction, the most- 
favored-nation principle must be continued, and agreements may not be 
used to reduce indebtedness to the United States. 

Within these broad limits, however, the President is free to negotiate. 
He has this authority independent of the Tariff Commission, but naturally 
he relies on it for the facts. The actual bargaining and negotiation are 
carried on by the State Department. This was a principal area in which 
Secretary of State Hull made his reputation as a statesman. In effect, this 
arrangement has meant that the initiative was transferred from the Tariff 
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Commission to the President and the Secretary of State; hence the commis- 
sion has become primarily a research agency. 

In 1947 the whole trade agreements program was broadened as a result 
of an international conference held at Geneva, Switzerland. The General 
Agreement on Tariffs and Trade was signed by twenty-three countries, and 
in it the United States obtained a number of important concessions. The 
following year, imports coming into this country approximated $7 billion, 
an increase of some 25 per cent over 1947. A second conference held at 
Annecy in 1949 continued the work of the earlier group, and eight new na- 
tions were added to the list of adherents. Although it is perhaps still too 
early to assess the long-term effectiveness of this program, in general, in- 
formed opinion inclines toward the belief that reciprocal trade agreements 
have not injured our essential American interests and that they have con- 
tributed to improved international economic relations. The future outlines 
of our postwar tariff policy hold far-reaching import for both our domestic 
and our foreign concerns. 

The International Trade Organization charter, signed in Havana in 1948 
but in 1951 not yet ratified by Congress, is another move toward interna- 
tional accord in this area. 

THE REGULATION OF PUELIC UTILITIES 

A public utility is any business which is given that designation. If a legisla- 
tive body grants certain kinds of privileges to a particular kind of business 
and establishes certain types of control— and if the courts uphold these acts 
of authority— that business becomes a public utility. The list of public 
utilities has been expanding ever since shortly after the Civil War and is 
still growing. The principal fields are transportation, communications, and 
power. There are many areas which resemble public utilities, however- 
banking, insurance, and the metropolitan milk supply, to name a few. If 
the list of public utilities continues to enlarge, we may see the time when 
the preponderance of business is found in that category. 

A public utility is more easily analyzed than defined. Thus a public utility 
is a business which is “affected with a public interest.'" It usually requires a 
franchise for the use of public property— a right of way or some similar 
privilege— before it can do business. It is usually a monopoly or a near 
monopoly, such as a telephone system or a municipal water supply. And 
finally, in return for the franchise and privileges of various kinds that the 
public grants it, the utility is subject to a number of governmental regula- 
tions. Thus the valuation of its property must be agreed on; the rates for 
its services are fixed; the allowable rate of return on the investment is 
limited; and the utility must maintain an acceptable standard of service to 
the public, a principal requirement of which is that the service be available 
to all without discrimination. 
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However, a public utility is difficult to define accurately and fully, even 
by analysis. As remarked above, a public utility is anything the legislature 
and the courts decide to call a public utility. Many businesses affected with 
a public interest— such as automobiles— are not public utilities. Many a near 
monopoly— aluminum, for example— is not a public utility. And so on down 
the line. Perhaps the problem can be clarified by a brief historical sum- 
mary of how public-utility regulation arose. 

Principal Steps in Public-Utility Control 

For convenience, the steps in public-utility control are listed as they arose. 
In the first place, the public-utility category in business grew out of the 
regulation of the railroads, which started soon after the Civil War. The 
Supreme Court first used the phrase “business affected with a public in- 
terest’' in^Munn v. Illinois (94 U. S. 113. 1877) to uphold a state law 
regulating the prices charged by grain elevators. An analogy was drawn to 
the English common law by which public inns and similar establishments 
are open to all and hence are subject to public supervision. When the 
case of Munn v. Illinois established the public-utility concept, it was then 
only a matter of adding to it as the occasion arose. Gradually, nearly every- 
thing connected with common-carrier transportation, including warehouses, 
trucks, and the like, came to be considered a public utility whether monop- 
olistic or not, and most of them were placed under the jurisdiction of the 
Interstate Commerce Commission. 

Community services, such as water supply, gas supply, and electricity, 
came to be included as public utilities. There was usually a single business 
of each kind in the community and hence the prices and services had to be 
regulated. As one communication agency after another was developed, it 
became a public utility— the telegraph, the telephone, the cables, the radio 
industry. Since 1934 these have been under the control of the Federal Com- 
munications Commission. The newspapers and the motion-picture industry, 
however, are not considered public utilities. 

Public utilities, therefore, include some of the largest corporations in the 
country. Indeed, the largest of all is the American Telephone and Telegraph 
Company, closely seconded by railway systems such as the Pennsylvania and 
the New York Central, all of which are public utilities subject to public con- 
trol. When so great a segment of the economy— variously estimated at 
between one fifth and one quarter of the capital wealth of the nation— is 
subject to close public control as regards both price and service, it is 
obvious that the load on government is heavy, 

A Leading Case in the Public-Utility Field 

That the concept of the public utility is expanding rather than contracting 
is clear from the Supreme Court decision in the case of Nehbia v. New York 
(291 U. S. 502. 1934). New York, like other large cities, has a milkshed from 
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which it draws its daily supply. In 1933, extensive state regulations were 
adopted. A milk control board was set up and maximum and minimum 
prices were fixed. Nebbia argued that this was contrary to the due process 
clause of the Fourteenth Amendment to the federal Constitution. But the 
decision went against him. In upholding the state’s authority, the Supreme 
Court made some telling points. No person, said the Court, has the “unre- 
stricted privilege” to engage in business or to conduct it as he pleases. 
Legislative regulation of business “incidentally affecting prices” has been 
and will be upheld. Furthermore, public control is expansible. Said the 
Court, ''There is no closed class or category of business affected with a public 
interest^ and the function of courts in the application of the Fifth and 
Fourteenth Amendments is to determine in each case whether circumstances 
vindicate the challenged regulation as a reasonable exertion of governmental 
authority. . . .” (Italics ours.) And, finally, the Court held that “a state 
is free to adopt whatever economic policy may reasonably be deemed to 
promote the public welfare, and to enforce that policy by legislation adapted 
to its purposes.” 

Since the Nebbia case no sharp line distinguishes public utilities and 
other types of business. The milk industry was not designated a public 
utility, but it was treated in all essential respects as though it were. Perhaps 
this decision indicates that prices may be fixed in industries other than 
public utilities, even in time of peace, if the legislature and the courts decide 
that the public interest justifies it. How much reliance the legislatures and 
the courts will place on this decision in the future remains to be seen. If it 
were followed, the way is apparently open to a far more extensive control 
of business enterprise than has heretofore been thought possible. In the 
meantime, however, the public-utility category remains significant and the 
problems connected therewith grow no less complicated. 

STATE REGULATORY COMMISSIONS 

As the number of utilities grows, the matter of regulation and enforcement 
raises many perplexing problems for government. Should the legislature 
itself attempt to fix the rates? This method was tried and it failed, for the 
same reason that the attempt to fix tariffs by legislative action alone also 
failed. Should the municipal council grant a franchise and try to fix the 
restrictions in it so that administrative enforcement would be unnecessary? 
This plan also has been tried without success. 

It becomes clear, therefore, that to be effective, public-utility laws must 
be backed by an adequate administrative process. But what form should 
that process take? Should there be a separate agency for each category of 
public utility? At first this plan seemed the logical one, but soon the number 
of separate agencies so complicated municipal and state organization that 
something else was required. 

The Progressives were principally responsible for suggesting, about 1907, 
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that each state set up a single commission tor regulating all public utilities. 
The commission would be a nonpartisan group, alert to safeguarcl the in- 
terests of consumers. If regulation could be made to work, it was reasoned, 
then public ownership would not be necessary. Under this scheme the 
cities would give up some of their regulatory powers but, working with 
the state commission, they would continue to control those utilities that 
came wholly within their own borders. 

The suggestion took hold,' and by the end of World War 1, most of the 
states had created a single central commission for the regulation of public 
utilities, and today every state government includes such an agency. Their 
jurisdiction varies; they do not always have complete control over all types 
of utilities regulated in other states. Their titles also vary, the more common 
being railroad commission, public-service commission, public-utility com- 
mission, and corporation commission. 

Organization^ Personnel^ and Functioning of State Regulatory Com- 
missions 

The size of the state regulatory commissions is generally smaller than 
those of the federal government. In the states, most of the commissions have 
three members, seven commissions have five, and the largest has seven. 
This compares with five or six in the federal government, where the biggest 
—the Interstate Commerce Commission— has eleven members. In the states, 
appointment by the governor is the most usual method, being found par- 
ticularly in the Northeast and the Far West. Popular election is characteristic 
of the Middle West.' Terms range from two to ten years, the usual period 
being six years. 

In a quasi-judicial area such as economic regulation, the caliber of the 
personnel of a regulatory commission naturally goes far to determine public 
satisfaction or disapproval. Some very excellent officials have been developed 
but, generally speaking, the quality is disappointing.® Among the more fre- 
quent reasons for this situation is the fact that the salaries paid by state com- 
missions are low, generally ranging from $2,000 to $5,000 a year. Federal 
commissioners, by comparison, receive a minimum of $10,000 a year. It is 
thus not surprising to find that the personnel of the state regulatory com- 
missions turns over rapidly, and that reappointment or re-election is not 
common. In many cases the subordinate staffs are also inadequate and 
underpaid. In addition, it is difficult to secure technically trained men who 
know as much as or more than those connected with the business being 
regulated. Frequently the most able of the regulators leaves government 
employment to work for one of the utilities at a salary that may be several 
times higher than the amount he received as a member of the commission. 

And finally, it is hard to rule out political and partisan considerations. 

6 See William E. Mosher and Finla G. Crawford, Public Utility Regulation (New York, 
1933), Chap. 1. 
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Sometimes these work to the advantage of the public but more often they 
favor the utilities. These factors often lead to the charge that the regulators 
are being regulated. Regulation is a difficult and trying assignment that 
seldom fully rewards the individual who performs it. For example, to deter- 
mine what constitutes the public interest is hard when the objectives and 
the law are vague. It is not easy to balance utility interest against consumer 
interest and to secure effective public control without imposing unnecessary 
and burdensome restrictions on the companies rendering the service. More- 
over, regulation sets up one group of men to watch another, always a 
difficult working relationship if the regulators assume too much power. And 
finally, utility management is divided between the commission and the paid 
management of the company, a situation that invites stalemate and con- 
fusion. 

THE FUNCTIONS OF THE REGULATORY COMMISSION 

The principal functions of public-utility regulatory commissions at atiy 
level of government include, first, the determination of valuation on which 
the return, or profit, shall be earned. As will be seen, this is a big job and a 
hard one. Next, rates must be fixed, together with the amount of allowable 
earned profits. This problem will also be considered. Third, standards of 
service, involving hearings and field investigations, must be established and 
enforced. Accounting methods must also be prescribed and supervised, and 
the issuance of securities and financing must be regulated. Finally, the 
commission must approve consolidations, discontinuances, and the like. 
This includes the thorny problem of holding company arrangements, which 
caused so much trouble in the 1920's and the 1930's and with which the 
name of Samuel Jnsull is usually associated. 

Valuation and Rate Making 

How much a regulatory commission will permit a public utility to earn 
depends on the '‘fair” value of the enterprise. The total valuation of its 
property and installations is known as the rate base. The first and most 
difficult task of the regulatory commission, therefore, is to determine 
the value of the utility. When there are many separate companies, and 
when the valuation is constantly changing, as it is bound to, the problem 
becomes very complicated. Add to this the fact that the utility may contest 
the valuation in the courts, and the task of valuation becomes even more 
difficult. In a contest, the utility usually contends, under the due process 
provision of the Fourteenth Amendment to the Constitution, that its 
property is being taken without due process of law. 

The courts, therefore, must decide whether the valuation arrived at by 
the regulatory commission is or is not “confiscatory.” The rule that it must 
be “fair and reasonable” involves highly technical questions of accounting 
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and pricing as well as matters connected with the operation of the business 
cycle. The legal landmark in valuation cases is that of Smyth v. Ames 
(169 U. S. 466. 1898), Here the Supreme Court presumably laid down a 
**rule of valuation" to be used in similar cases, but later experience has 
shown that the so-called rule merely enumerated the several and sometimes 
conflicting theories that might be used for valuation purposes. As a result, 
the regulatory commissions have had no definite guide on which to rely, so 
that much litigation, uncertainty, and criticism have followed. 

Concerning this problem. Justice Brandeis said in the case ol Los Angeles 
Gas and Elec, Corp. v. R.R. Com. of California (289 U. S. 287. 1933): 
''The so-called rule of Smyth v. Ames is . . . legally unsound. . . . "I he 
experience of the twenty-five years since that case was decided has demon- 
strated that the rule there enunciated was delusive. In the attempt to apply 
it, insuperable obstacles have been encountered. It has failed to afford 
adequate protection either to capital or to the public. It leaves the door 
open to grave injustice." 

As the Supreme Court has tried to apply the rule of Smyth v. Ames to later 
cases three principal alternatives have appeared, all seeking dominance: 

Original meaning the original cost of the property plus the cost of 
extensions and betterments. 

Reproduction co^i—meaning the cost of reproducing the property as of 
any given time at current rather than the original prices. 

Prudent investment^mezxdng the total cost of providing the services in 
question at noninflated values which businessmen would agree con- 
stitute ‘"prudent" or thrifty management. This rule of valuation was 
first suggested by Justice Brandeis in the case of Missouri ex rel. South- 
western Bell Telephone Co. v. Public Service Commission (262 U. S, 
276. 1923). 

Each of these alternative rules possesses its own difficulties of interpreta- 
tion and application. Words such as ‘"prudent," “fair," and ""reasonable" 
are obviously not self-interpreting and give rise to different understandings, 
all of which may be honestly held. When current prices are low, the public 
utility will naturally favor original cost, but when they are high, it will 
prefer reproduction cost. The lack of certainty has encouraged numerous 
appeals to the courts, some of which have been long and costly both to the 
public utility and to the public. 

“The present enfeeblement of utility administration by the states," wrote 
Professor (now Justice) Frankfurter in 1930, “is in no small measure due 
to interference in administration by the lower federal courts." In some 
notable casesSmith v. Illinois Bell Tel. Co. (282 U. S. 133. 1930) is one- 
appeals in the federal courts have been known to drag on for a dozen years 
or more. 

Unfortunately, the simple solution is not always the fair one. Fluctuating 



BUSINESS AND THE GOVERNMENT 


791 

price levels are a major complication. Questions of professional judgment 
also arise. What, for example, is the value of the services of a firm of con- 
sulting engineers? How much shall be allowed for “good will”? How much 
for salaries paid to executives? How much for expensive materials when, in 
the judgment of the commission, less expensive ones would have done just 
as well? 

Another lactor is that the normal instinct of most businessmen to keep 
costs down is not fully effective in the case of regulated monopolies because 
everything allowed as a legitimate cost becomes a part of the rate base and 
makes a higher profit possible. The larger the investment, the larger the total 
capital on which earnings may be paid. 

The rule of valuation which the Supreme Court now seems to be fol- 
lowing arose in the case of Federal Power Commission v. Hope Natural 
Gas Co. (320 U. S. 591) in 1944, following an earlier decision in Federal 
Power Commission v. Natural Gas Pipeline Co. of America (315 U. S. 575. 
1942), which foreshadowed it. Here the emphasis was placed upon so-called 
judgment value, meaning that the commission’s expert judgment will be 
relied upon by the Court so long as the commission takes all factors of 
value into account and gives “due” weight to each. Obviously such a “rule” 
has nothing like mathematical certainty connected with it, but it does have 
the merit of trying to balance opposing factors instead of riding any one of 
them too hard. 

A Fair Return on a Fair Value 

When the rate base valuation has finally been determined, then the regula- 
tory commission must decide what rate of return, or profit, to allow on the 
value fixed. This, too, is no easy matter. In recent years, as we all know, the 
rate of return on investments, a vital factor in valuation, has dropped as 
investment capital has been more plentiful than the effective demand for it. 
Interest rates are very low. 

What, then, should be the policy of the regulatory commission with 
regard to the profits of a public utility? If it earned 6 per cent ten years ago, 
should it be allowed to earn as much as that now? How much risk is in- 
volved in an essential service that is a monopoly, and so lacks competition, 
and whose rates are fixed by public authority? The troublesome problems of 
public policy in this area can be readily seen. If interest on an investment 
rewards the risk that is run, and if the risk is negligible or nonexistent, then 
what theory of interest should be substituted? 

In the last analysis it is the Supreme Court— in giving effect to the rule of a 
fair return on a fair value— that must decide the rate of return to be paid. A 
leading case on this subject is McCardle v. Indianapolis Water Co. (272 U. S. 
400. 1926). Reference was also made in an earlier chapter to the interesting 
case of United Railways and Electric Co. of Baltimore v. West (280 U. S. 234. 
1929), wherein the point at issue was whether 6,26 per cent or 7.44 per cent 
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was a fair return on a street railway, the Court holding that the lower rate 
was '‘confiscatory/' But this, it should be noted, occurred in 1929. 

Public-Utility Holding Companies 

Federal control of public utilities has increased in recent years, as shown 
by the expansion of the Interstate Commerce Commission, the creation of 
the Federal Communications Commission, and the strengthening of the 
Federal Power Commission, One reason for this was the rapid extension of 
public-utility holding companies which cut across state boundaries and hence 
limited what the state regulatory commissions could do. As long ago as 1932, 
James C. Bonbright and Gardiner C. Means pointed out in The Holding 
Company that ten groups of systems in the electric light and power industry 
were doing three quarters of the nation's business, and that a similar situ- 
ation existed in the gas industry. 

The comprehensive investigation of public utilities by the Federal Trade 
Commission and its report of 1935 entitled Utility Corporations called atten- 
tion to the evils which had arisen, culminating in the crash of the Samuel 
Insull dynasty of nation-wide proportions. By pyramiding one company on 
another, millions of dollars at the base could be controlled with a few hun- 
dred thousands of dollars of initial investment at the top. 

In the same year that the report of the Federal Trade Commission ap- 
peared, Congress enacted a comprehensive law called the Public Utility Act 
of 1935, Title I of which is the Public Utility Holding Company Act. Under 
the provisions of this legislation the Federal Power Commission continues 
to have jurisdiction over the interstate transmission of power, the regula- 
tion of rates, the building of hydroelectric projects on navigable streams, 
and so on. But it is also provided that complete information regarding hold- 
ing companies must be lodged with the Securities and Exchange Commission. 
Because of the last-named provision all electricity and natural gas holding 
companies engaged in interstate commerce must register with the Securities 
and Exchange Commission unless the commission decides they come within 
the exceptions contained in the law. Failure to register deprives the utility 
of the use of the mails and the right to do an interstate business. In addi- 
tion, full information must be filed as to the utility's organization, inter- 
connections, and financial condition. The issuance and sale of stock and 
the acquisition of new properties also come under the commission's control, 
and its approval must be secured in advance. 

Thus the no man's land created by the limits of state regulation in the 
public-utility field has now been occupied by federal authority. Hence- 
forward it should be possible to safeguard the public against the flagrant 
abuses found in some of the holding company practices. However, the 
divided authority between the Securities and Exchange Commission and the 
Federal Power Commission is bound to create internal jurisdictional prob- 
lems- 
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The Future of Public-Utility Regulation 

The alternative to public-utility regulation is outright government owner- 
ship and operation. A vital issue of our time, therefore, is whether regula- 
tion can be made to satisfy the public or whether the demand will increase 
for more extensive municipal ownership, additional TVA yardsticks, and 
so on. Other countries have not relied very much on regulation as a major 
public-utility policy, believing it better in general to undertake outright 
public ownership.^ In the United States, on the other hand, it has long 
been held that regulation represents the traditional American preference 
for a middle position, combining as it does public control with private 
ownership. 

If it should come to a matter of choice, therefore, the effectiveness of regu- 
lation will constitute a determining factor in the outcome. Some of the vital 
areas of the problem have been discussed here: How competent can the per- 
sonnel of the regulatory commissions be made? '‘The ideal interstate com- 
merce commissioner,’* said Joseph Eastman, “should be caught when young 
and trained a lifetime.” Can the commissions be adequately organized and 
fully staffed? Can their jurisdictions be rounded out? Can the rules of valua- 
tion and fair return be made more certain and more workable? Can holding 
company abuses be effectively eliminated? Can a solution be found for 
divided authority between private managers and public regulators? These 
are some of the main problems. 

The eventual decision between regulation and public ownership will have 
as far-reaching an effect on government as on the economy. Regulation now 
occupies a substantial portion of the peacetime organization, personnel, and 
budgets of government at all levels of administration. Would government’s 
load be lessened or increased if outright ownership and operation were widely 
substituted for commission regulation? Different people give different 
answers. But one thing is clear: the load on government is now so great that 
there must be a sound disposition of such problems. 

THE CONTROL OF MONOPOLIES 

An assumption of common law is that trade shall be free and competitive. 
The public utility is an exception to the rule because competition is so gen- 
erally lacking in this field. If competition can be sustained, argue the econ- 
omists and the courts, then governmental intervention will not be necessary. 
The success or failure of free competition, therefore, is vital to the main- 
tenance of the capitalistic system. 

With the improvement of transportation after the Civil War, however, 
and the ingenious use of corporate powers virtually free from governmental 
restraint, combinations of business organizations grew rapidly in power, 

7 See John M. Clark, ‘^Government Regulation of Industry,*’ Encyclopedia of the Social 
Sciences, IV, 122-129. 
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invading one field after another and greatly circumscribing the play of free 
competition. Hence we now find ourselves in a situation where competition 
in such instances can be preserved only if government can effectively prevent 
monopolies. What the ultimate outcome will be no one can say. All we know 
at present is that the federal and state governments have attempted to en- 
force competition for almost seventy-five years, and yet the trend toward 
larger units of business organization continues. 

The states have long had provisions in their constitutions and their 
statutes excoriating monopolies and championing competition. The federal 
government passed the Sherman Antitrust Act in 1890 and strengthened it 
with the Clayton Antitrust Act and the Federal Trade Commission Act in 
1914. The Antitrust Division of the Department of Justice, the Federal 
Trade Commission, and the federal courts are all trying to break up the 
trusts, preserve competitive units, and enforce fair-trade practices in com- 
petition. And yet it seems there are no limits to the social inventions which 
businessmen may use to evade the antitrust laws. As a people we pay lip 
service to competition, but our business leaders continue to foster monopo- 
listic conditions under the guise of competition. 

State Control of Monopolies Proves Ineffective 

What is the solution to this growing trend toward monopoly? In the United 
States, most corporations have been chartered under state incorporation 
laws. States such as New Jersey, Delaware, and New York have become 
famous for their liberal incorporation requirements. Wide powers have 
been granted, and few if any restraints imposed to avoid monopoly and 
unfair competitive practices. Since a business enterprise so incorporated 
may operate throughout the country, state incorporation becomes a mere 
fiction. 

The extent of such operations is increasingly national, a fact which has 
led to the suggestion that Congress pre-empt the privilege oi incorporation 
and attempt to put teeth in legislation to guard against monopoly. Congress 
undoubtedly has this power, but it is questionable whether so drastic a 
proposal would ever receive effective support. 

The constitution of Maryland states that “monopolies are odious, contrary 
to the spirit of a free government and the principles of commerce, and ought 
not to be suffered.” But such strictures have proved powerless to prevent 
combinations, cutthroat competition, and unfair business practices. Ever 
since the Hundred Years' War or earlier, the common law has held monop- 
olies illegal and has provided remedies whereby the individual could seek 
redress in the civil courts. But these common-law remedies, unsupported by 
adequate statutory provisions and enforcement machinery, have proved 
ineffectual weapons against the trust devices conceived by corporation 
lawyers and clever businessmen. 
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The Sherman Antitrust Act of 1890 

When business became national in scope it began to appear that only 
national power could cope with monopoly problems if any government 
could. The two most significant provisions of the Sherman Antitrust Act of 
1890— the basic enactment in this field— may be set forth as follows: 

'‘Section 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several states, or 
with foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor. . . The penalty provided is a 
fine up to $5,000, imprisonment up to a year, or both. 

“Section 2. Every person who shall monopolize, or attempt to monopolize, 
or combine or conspire with any other person or persons, to monopolize any 
part of the trade or commerce among the several states, or with a foreign 
nation, shall be deemed guilty of a misdemeanor. . . The penalty here is 
the same as provided above. 

Experience has shown, however, that there is apparently no limit to the 
number of legal inventions leading to combination and restraint. They range 
all the way from gentlemen’s agreements to the complete merging of separate 
identities in a mammoth corporate combine. Nor need agreements be written 
down and signed to be effective. If they are merely oral they may prove just 
as binding. If a businessman attending a trade association conference, for 
example, agrees orally to a certain schedule of prices, this agreement may 
prove as effective as though it were in writing. 

The very names of the legal inventions which have been used give some 
idea of the ingeniousness with which the antitrust laws have been evaded— 
pools (similar to the modern cartel), trusts, mergers, charter-mongering, 
holding companies, trade associations, and cartels. More recently a number 
of practices not quite so blatant have been devised. The control of tech- 
nology (through patents), of research, and of know-how are basic tools of 
monopoly. In addition, markets are divided, fields of production allocated 
among a privileged few, quotas placed on output, prices artificially fixed 
and enforced through market agreements, price leadership and basing point 
systems imposed, patent pools set up, interlocking directorates and financial 
interests arranged, and credit facilities controlled. 

As it turned out, there was not much that could be accomplished under the 
Sherman Act. Although the first word in Section 1 is “Every,” it was not long 
before its scope began to be narrowed by judicial interpretation. In 1895, 
for example, the sugar trust was prosecuted in the case of United States v. 
E, C. Knight Co. (156 U. S. 1. 1895), but the action failed because the Supreme 
Court held that the company was primarily concerned with manufacturing, 
where the Sherman ,Act was held not to apply. How could combinations be 
prevented when the whole field of production was eliminated at one stroke? 
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Two important decisions in 1911 in some ways weakened the foundations 
of the Sherman Act even more significantly than the sugar trust case had 
done. These arose out of prosecutions of two of the most notorious trusts 
of that time, the Standard Oil Company and the American Tobacco Com- 
pany. Both of these trusts were ordered dissolved, but in rendering its 
decisions the Supreme Court enunciated the famous '‘rule of reason.''^ It 
is not every combination that the law enjoins, said the Court, but every 
“undue restraint,” and it must “be determined in the light of reason ... in 
every given case whether any particular act or contract” is contrary to law. 
(Italics ours.) The effect of these decisions was to encourage would-be com- 
bines and to frustrate agencies charged with the enforcement of the law. 

The Clayton Antitrust Act of 1914 

Although President Theodore Roosevelt made trust busting a goal of 
his administration, during his term of office combinations grew and convic- 
tions were infrequent. His successor, William Howard Taft, fared slightly 
better, but Congress and the country were far from satisfied with the results. 
When Woodrow Wilson was elected on a progressive platform, therefore, it 
was clear that the antitrust laws would be strengthened. An element in the 
situation at the time was the fact that organized labor had been held to come 
within the provisions of the Sherman Act in the famous Danbury Hatters' 
case, decided in 1908. The full title of this decision is Loewe v. Lawlor (208 
U. S. 274. 1908) and it concerned a nation-wide boycott instituted by em- 
ployees against the products of the employer. The Supreme Court held this 
to be a restraint of trade under the Sherman Act and triple damages were 
assessed. Organized labor was determined, therefore, that it should be spe- 
cifically exempted from the antitrust laws in any amendatory legislation. 

The principal provisions of the Clayton Antitrust Act of 1914 were as 
follows: It forbade price cutting to drive out competitors, false and mis- 
leading advertising, rebates, and interlocking directorates in banks and large 
businesses. In other words, instead of relying on general admonitions, the 
wording was precise with regard to concrete practices uncovered in the course 
of attempts to enforce the Sherman Act. In addition, officers of corporations 
were made personally responsible for violations. Organized labor was spe- 
cifically exempted from the operation of the act, as were agricultural 
organizations not conducted for profit. And injured competitors were 
allowed to seek an injunction as well as avail themselves of evidence 
unearthed by the government in any prosecution. 

The Federal Trade Commission Act of 1914 

The Federal Trade Commission was also created in 1914 to enforce the 
Clayton Act. As in other fields of public regulation and control, it had been 

s These cases are Standard Oil Co. of N. J. v. United States (221 U. S. 1. 1911) and United 
States V. American Tobacco Co. (221 U. S. 106. 1911). 
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discovered that effective enforcement requires a full-time agency for the job. 
The Federal Trade Commission was thus empowered to enforce the monop- 
oly provisions of the Clayton Act and also to prevent '‘unfair competition in 
interstate commerce. In other words, the emphasis of the commission was 
to be on practices. Since that time the jurisdiction of the commission has 
been further extended so that it now includes the preparation of broad 
studies and investigations relative to interstate commerce, and special reports 
which Congress may order. The commission also investigates unfair trade 
practices such as those involving price discriminations and deceptive practices 
in the marketing of foods, drugs, and cosmetics and in labeling. 

The Federal Trade Commission consists of five members, no more than 
three of whom may be chosen from the same political party. They are ap- 
pointed for seven-year terms by the President with the consent of the Senate. 
The size of the commission’s staff and its over-all effectiveness have varied 
considerably at different times. When its functions are separated into the 
two principal categories of monopoly and unfair trade practices, the com- 
mission’s record is somewhat as follows: 

The control o£ monopoly since 1914. The attempt to regulate monopolies 
since the creation of the Federal Trade Commission in 1914 divides naturally 
into three periods, from 1914 to 1920, from 1920 to 1933, and from 1933 to 
the present time. 

In the first period, from 1914 to 1920, when President Wilson was in office, 
strong efforts were made to put effective sanctions in the Sherman and Clay- 
ton Acts, but with generally disappointing results, chiefly because the entry 
of the United States into World War I in 1917 stopped most domestic 
reforms and, as war invariably does, tended to encourage concentration. 

In the second period, from 1920 to 1933, Republican Presidents Harding, 
Coolidge, and Hoover held to the policy of placating business. Little use 
was made of the antitrust powers during this time, and the effect was a con- 
siderable expansion of the movement toward concentration in industiy. 

The third period began when President Franklin D. Roosevelt took office 
in 1933 and continues to the present. The drive made to prosecute monop- 
olies in restraint of trade was* stronger than that in any previous period of 
antitrust history. The principal burden fell on the Antitrust Division of the 
Department of Justice. Its colorful head for several years was a former law 
professor, Thurman Arnold, author of The Folklore of Capitalism and The 
Bottlenecks of Business. More convictions and dissolutions were secured than 
in any comparable period, but again war acted as a complicating factor, 
further intensifying the trend toward concentration in industry. In the bal- 
ance, therefore, since 1933 there has been a continued rise of industrial 
combination rather than a decline. 

The Antitrust Division has created staffs of special attorneys on a regional 
basis, thus securing greater freedom and dispatch in prosecuting particular 
cases. The general attitude of the higher courts-especially the Supreme 
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Court— has been increasingly sympathetic to rigorous enforcement of the 
antimonopoly laws. This has helped to put new life into the Antitrust Divi- 
sion of the Department of Justice, and additional prosecutions are reported 
every other day or so. Recent cases that have attracted attention are those 
against The Great Atlantic 8c Pacific Tea Company, Servel, Inc., several 
newspapers, including the New Orleans Tirnes-Picayune and States, and 
Transamerica- The Department of Justice has also instituted a practice of 
prosecuting groups of firms in a single industry, which saves time and ex- 
pense for the government and covers a wider area. Present staffs, although 
large, are not adequate if the legal procedure, with all its technicalities and 
delays, is to make any deep inroad on the concentrations of industry ’which 
have appeared and entrenched themselves in the last decades. 

Unfair trade practices. May a magazine publisher require dealers to 
accept all of his magazines in order to get the one they really want? Is it 
false and misleading advertising to claim general curative powers for a patent 
medicine that has been tried in only a lew cases? When the members of a 
trade association are found to receive a standard list of prices from their 
central office, does this constitute a restraint of trade if they proceed to be 
bound by it? These are typical of the range of questions which are thrown 
up by the score every week. 

The principal accomplishments of the Federal Trade Commission, until 
recently,® were with regard to concrete practices such as these. However, in 
the multiplication of numerous standards, and in prosecutions against unfair 
practices in the protection of the consumer, its work has also been noteworthy. 
The commission may enjoin unfair advertising practices by instituting 
an appropriate action in a United States district court. In cases of unlawful 
conspiracies or combinations to restrain or divert trade, after a hearing 
the commission may issue a cease and desist order which may be set aside by 
a circuit court of appeals, but which becomes final if not appealed within 
sixty days. Surprisingly often, however, the commission has quite fre- 
quently secured voluntary agreements among companies to terminate 
competitive or trade practices of questionable legality. 

A most constructive action of the Federal Trade Commission was the crea- 
tion of a trade practices conference wherein the differences between fair and 
unfair methods of competition are discussed and defined by representatives 
of particular industries meeting with commission officials. Few American 
businessmen would violate the antitrust and fair competition laws if they 
knew in advance what is and is not permitted. The principal criticism 
of the antitrust laws on the part of the business community is their lack 
of precision. 

9 The turning point came around 1944 when the Supreme Court upheld a number of Fed- 
eral Trade Commission prosecutions of monopoly per se, notable instances being the 
Hartford-Empire case, the Cement Institute case, and the Alcoa case. These are dealt with 
in Marshall E. Dimock, Business and Government (New York, 1949), p. 393. 
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The Future of Antitrust Programs 

In the famous United States Steel case^® of 1920 the Court held that com- 
binations are of two kinds: those in which large size produces efficiency 
without restraining trade, and those in which monopoly characteristics 
result in economic inefficiency and restraint of trade. Size alone, said the 
Court, is not a sufficient criterion. This holding was considered a body 
blow to the antitrust laws, and yet increasingly people are inclined to make 
some such distinction. In the case in question, a divided Court said that “the 
law does not make mere size an offense, or the existence of unexerted power 
an offense. It . . . requires overt acts and trusts to its prohibition of them 
and its power to repress or punish them. It does not compel competition nor 
require all that is possible.*’ i 

So the matter stood until 1945, when the Alcoa case (United States v. 
Aluminum Co, of America, 322 U. S. 716. 1945) was decided, in the course of 
which it was held that size in and of itself is objectionable. Even if there 
were no illegal tactics or evidence of wrong intentions, said the Court, the 
fact of 90 per cent control of an industry is in itself a violation of the anti- 
trust laws. Size which gives power to control an industry is itself an offense. 
Consequently bigness may now be a crime whenever the courts say so. 

These two cases have been cited here because they raise basic questions on 
which public opinion still seems to be divided. May large size prove bene- 
ficial to the public if power is not abused? How efficient is big business, 
anyway? There are some clear advantages, compared with small business, 
in that big business usually has ample financial resources, is generally more 
stable in troubled times, can afford to undertake extensive research and 
development programs, can emphasize standardization and thus, if it wishes, 
reduce unit costs, and, finally, can pay large executive salaries in order to 
attract outstanding executive ability. 

But big business also presehts inherent difficulties so far as the economy is 
concerned. It may use its research facilities and financial power, for example, 
to get a corner on patents, which are then withheld from its smaller com- 
petitors. It may force smaller units out of business merely to gain a larger 
hold on the market for itself after which it may raise prices. Also, big busi- 
ness is forced by its very size to adopt elaborate rules of internal procedure 
and organization which may make it bureaucratic and slow moving. It may 
give good service but at the same time it may earn profits so large that they 
have a disturbing effect on the economy. Its scale of wages may be lower, 
except for executives, than that in smaller businesses of the same kind. And 
finally, big business reduces the number of self-employed persons and in- 
creases the number of wage earners, thus restricting individual enterprise. 

This problem of bigness and monopoly, therefore, runs to the very roots of 
our social and individual assumptions. A continued trend toward large size 

10 United States v. V, S, Steel Corporation (251 U. S. 417. 1920) . 
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would gradually change the entire fabric of American life. Monopolies and 
virtual monopolies, it has been found in foreign experience, are a constant 
invitation to government ownership and operation. The problem of control 
is also complicated by the fact that people say they want one thing but in 
practice favor another. They say they dislike chain stores, for example, and 
even get legislatures to pass laws restricting them, but then many of these 
very same people trade in chain stores to save money. 

Compared with the problems relating to size, the minor regulatory fields of 
state and local governments are simplicity itself. Licensing and inspection 
laws are necessary, but usually simple to enforce. Hotels, barbershops, eating 
establishments, and the like must be regulated for cleanliness and sanitation, 
motion pictures and magazines for morality and good taste, weights and 
measures for honesty, and industry for safe and sanitary working conditions. 
These are all areas of largely state and local activity. 

National questions of size and monopoly raise problems of quite a different 
dimension. The public policy involved determines the kind of society in 
which we must live. People are uncertain as to what they really favor, and 
even after the law has been clarified, the problems of enforcement are some- 
times well-nigh insuperable. Concentration, once it has occurred, is not 
easily dissipated. The history of Standard Oil since 1911 is instructive in this 
respect—or the history of United States Steel or that of the American 
Tobacco Company. Do the American people so demand small size and un- 
restricted competition that they will work for it harder than in the past? 
Or have we gradually accommodated ourselves to the concepts of bigness 
and a managed economy? 


QUESTIONS 

1. What were Alexander Hamilton's and Henry Clay's ideas relative to 
government's proper role in the economy? 

2. Explain how the Hoover Commission on federal executive reorgan- 
ization proposed to strengthen the Commerce Department. 

3. Mention six leading government agencies that serve business interests. 

4. Outline the government’s policy of assistance to business and trans- 
portation, comparing the early period with the ones since 1933. 

5. What was the purpose of the Reed-Bulwinkle Act? 

6. What have been the five periods in United States tariff policy? Explain 
what is meant by a flexible tariff and by reciprocal trade agreements. Do 
you favor an International Trade Organization? 

7. Explain what is meant by the term “public utility," the areas of the 
economy the utilities occupy, and their characteristics. 

8. Outline the chief landmarks in public-utility regulation. How do the 
Munn V. Illinois case and the New York Milk case differ? 

9. What is the prevailing rule of valuation favored by the Supreme 
Court? 
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10. Contrast the powers, personnel, and financial support o£ federal and 
state regulatory agencies for public utilities. 

11. What are the three leading theories relative to valuation? 

12. What were the provisions of the Public Utility Act of 1935? 

13. Mention three legislative landmarks in the development of the anti- 
trust laws. 

14. Contrast the U, 5. Steel case of 1920 and the Alcoa case of 1945. Con- 
trast the powers and procedures of the Federal Trade Commission and the 
Antitrust Division of the Department of Justice. 

15. Do you think the antitrust laws can be made to accomplish their 
announced objectives? What improvements, if any, do you consider neces- 
sary? What alternative solutions to the monopoly problem are there? 
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CHAPTER 42 


LABOR AND THE GOVERNMENT 


What is labor going to do? In recent years lew questions have been asked 
more often by Americans of all classes and shades of opinion. Out of a 
total American population of 148 million in 1949, some 90 million persons 
were of voting age and 67 million were in the wage-and-salary category. 
Allowing for the fact that not all who work are of voting age, labor still 
controls approximately hall of the votes and constitutes the largest single 
interest group in the country. 

Of the 67 million persons in the civilian wage-and-salary group in 1949, 
roughly 12 million were self-employed, leaving a balance of 55 million who 
might be called the wage earners or ‘‘organizables’' of the country. Of these, 
approximately 15.6 million, or more than a quarter, were members of the 
four major labor organizations: the American Federation of Labor, the Con- 
gress of Industrial Organizations, the United Mine Workers, and the railroad 
brotherhoods. Moreover, in a period of about fifteen years, the ranks of 
organized labor had more than tripled and were still growing. No develop- 
ment of the past generation has attracted more attention or has been fraught 
with greater economic and political significance. 

Labor Comes of Age 

The three most powerful nations of the world in 1951 were the United 
States, the Soviet Union, and Great Britain, and two of these had labor 
governments in office. The organization of the labor vote in the 1944 
presidential election was the outstanding development of a hot campaign, 
and in 1948 organized labor was given credit by President Truman for 
having been the deciding factor in his victory. What will labor do in the 
.future? After its triumph at the polls in 1948, it is not likely that it will 
limit itself to relying on government primarily for social legislation of the 
humanitarian variety— child labor legislation, safety regulations, and im- 
proved working conditions and hours. An active role in politics seems 
certain, and here the alternatives are either to continue to support the 
party that seems more favorably inclined toward the needs of labor, or to 
bolt both older parties, establish a national political party of its own, 
and attempt to secure a majority of the country's votes as the British Labour 
party did in July of 1945. 

Anyone who prophesies labor’s continued interest in social legislation 
would be supported by the record, for labor’s influence on legislation has 
grown steadily for more than fifty years. A complete account of the laws 

805 



8o6 


AMERICAN GOVERNMENT IN ACTION 


that labor has sponsored would sound like the combined list o£ major 
economic and social enactments o£ the nation. In the recent past» ior 
example, organized labor more than any other interest group has been 
responsible for social security legislation, public housing programs, changes 
in the immigration laws, and the whole field ol direct labor legislation 
(although some of it negatively) , which has grown more rapidly than any 
other category. This chapter will deal only with labor legislation, reserving 
for later consideration the field of social legislation, such as social security 
and welfare activities generally.^ 

Evolution of Labor as a Political Porce 

Labor is a comparative newcomer on the political stage, a fact that makes 
its rapidly increasing influence all the more significant. Labor, like the 
modern corporation, became a dominant political force only in consequence 
of intensive industrialization. Generally speaking, the welfare of labor 
received little consideration before the nineteenth century, and labor was 
not a powerful political force until the present century. As Emil Lcderer 
has pointed out, “It is only in a hierarchically organized society . . . that 
labor acquires a specifically social character. 

Many primitive peoples showed an aversion to manual labor and had little 
sympathy for those who constituted the laboring group. I'lie earliest civiliza- 
tions we know about— Egypt, Greece, and Rome, for example— relied almost 
entirely on slave labor. Because of its association with the idea of slavery and 
serfdom, labor was looked down upon until a fairly late period in European 
history. Christianity and the growth of urbanism finally changed this point 
of view and laid the foundation for the modern concept of labor as possess- 
ing a p>eculiar worth and dignity of its own. This development was also 
helped by the organization of the guilds during the Middle Ages, in which 
skilled craftsmanship was emphasized. The growth of the science of political 
economy also contributed to changing the prevailing attitude toward labor, 
because labor came to be viewed as the principal factor contributing to 
the value of economic goods and services. 

The Industrial Revolution in the first part of the nineteenth century 
threw labor into a state of confusion bordering on despair. Its first instinct, 
to which it sometimes gave way, was to smash the machines that threatened 
its future. Class consciousness appeared at this time, and labor began to 
take a greater interest in politics, demanding the right to vote and, in 
England, the abolition of the “rotten boroughs,*' together with a reform 
of representation in Parliament. Labor demanded and shortly obtained 
factory legislation, the beginning of modern social legislation. It demanded 
free public schools in order to give the children of laboring families a chance 
to rise in the social scale, as well as to keep them from flooding the market 

1 Chapter 45, “Welfare, Social Security, and Public Health.’* 

2 See his article entitled “Labor,” in the Encyclopedia of the Social Sciences, IV, 615-620. 
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with cheap labor. The increasing influence of labor on government resulted 
in more social legislation and a greater degree of government intervention 
in business. 

LABOR'S GAINS IN THE LAST HUNDRED YEARS 

“It can be broadly stated,” says Royal Meeker, “that until the beginning of 
the nineteenth century, government regulation of labor conditions was 
designed to keep laborers in their place, to compel them to work for such 
wages and hours and under such conditions as their masters chose to offer. 

Thus the common law of England developed the law of conspiracy and 
applied it to labor. Beginning with the Statute of Labourers in the four- 
teenth century, any attempted association of two or more workers to try to 
influence wages and conditions of work, or to form a combination of workers 
to match the power of the employer, was held to be unlawful per se, and 
indictable as criminal conspiracy. In the economic realm, labor was tied 
hand and foot. Small wonder, then, that it turned increasingly to govern- 
mental remedies for release. 

The United States inherited the doctrine of conspiracy from Great Britain, 
but in both countries it is now obsolete. In England legislation was first 
directed against it in 1824 and it finally passed out of existence in 1875. In 
the United States the doctrine was practically moribund by 1850. It is com- 
monly agreed that its deathblow was delivered by Chief Justice Shaw of 
Massachusetts, the principal industrial slate of that day, in the celebrated 
case of Commonwealth v. Hunt (45 Mass. 111. 1842). 

Modern humanitarian labor legislation, as contrasted with the previous 
repressive kind, started in England with the Health and Morals of Appren- 
tices Act of 1802. This was followed in 18S3 by the Factory Act. By the end 
of the nineteenth century, England, Germany, Australia, and several other 
industrial countries were far ahead of the United States in labor law and 
administration, a relatively more advanced position that they have suc- 
ceeded in maintaining to this day. 

In the United States the industrial state of Massachusetts was a pioneer in 
the field of labor legislation. The mechanics' lien and wage exemption laws 
of the 1880's and.l840's represented the earliest labor legislation in this 
country. Then followed the statute in 1836 providing for the schooling of 
employed children, and in 1842 a ten-hour law for children under twelve. 
By 1855 a total of seven states had passed laws regulating the permissible 
hours of work for children. Massachusetts, however, continued to set the 
pace: in 1874 came a ten-hour law for women, factory inspectors were pro- 
vided for in 1876, the first state department of labor was created in 1876, 
and the first industrial safety law was enacted in 1877: Other industrial 
states lagged about ten years behind. It was not until the 1880's that labor 

« Royal Meeker, “Government Services for Labor,” Encyclopedia of the Social Sciences, 
l\\ 644 . 
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laws reached any real volume. Since then the principal periods of labor 
legislation have been from 1910 to 1915 and from 1934 to the present.'^ 

State Labor Departments 

Fourteen states had created labor departments before the federal govern- 
ment established the Bureau of Labor in the Department of the Interior in 
1885. However, state administrative machinery for labor matters does not 
make a very impressive showing even today: few have a rounded jurisdic- 
tion, many are labor departments in name only, they are frequently required 
to administer laws which have no direct connection with labor problems, 
and nearly all are understaflFed and underfinanced. Moreover, in about a 
dozen states there are separate labor and workmen's compensation depart- 
ments. 

As might be expected, it is the industrial states that have provided the 
best machinery and financing. The leaders are Massachusetts, New York, 
Connecticut, Ohio, Pennsylvania, Illinois, and California. By contrast, some 
of the other states have only a handful of officials, who are usually confined 
to factory or mine inspection. In 1929 the entire expenditure on state labor 
departments (not including workmen's compensation) amounted to less 
than |7 million, and half of this was spent in the three states of New York, 
Pennsylvania, and Illinois. Among all the states. New York has the most 
complete department of labor. It includes seven divisions: inspection, indus- 
trial codes, engineering, industrial hygiene, statistics and information, 
women in industry, and industrial arbitration. Of all fields of labor admin- 
istration in the states, workmen’s compensation and safety inspection are 
the best administered. 

The officials of the state and federal labor departments are affiliated in 
an organization known as the Association of Government Labor Officials 
of the United States and Canada, which meets once a year and attempts to 
improve standards of legislation and administration. 

THE UNITED STATES DEPARTMENT OF LABOR 

As noted above, the federal government lagged behind the larger indus- 
trialized states, such as Massachusetts and New York, in the early nineteenth- 
century development of labor legislation and administration. And even 
today the Department of Labor in Washington has the smallest appropria- 
tion of any of the twelve major departments in the federal government. In 
1932—1933 the annual appropriation for the department was roughly $13 
million, about three fourths of this going to the Immigration and Naturali- 
zation Service. The appropriation was cut from $30 million in 1945 to $14.2 
million in 1949, and the departmental staff totaled 3,300 persons. The 
Department of Labor has initiated much social legislation, but the resulting 
programs have nearly always been lodged elsewhere in the administrative 

4 John R. Commons and J. B. Andrews, Principles of Labor Legislation (New York, 1920). 
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setup in Washington. It was not until the reorganization of 1949 that some 
of this dispersion was eliminated. 

The United Stales Department of Labor has had a curious history. Cre- 
ated in 1885, it was originally established as a bureau in the Department 
of the Interior. Acceding to the demands of the Knights of Labor, Congress 
in 1888 provided for a separate department of labor, which was absorbed 
in 1903 when the combined Department of Commerce and Labor was 
brought into being. Not until 1913 was the political influence of labor 
strong enough to force the creation of the present Department of Labor. 
The wording of its purpose, as stated in the enabling legislation, resembles 
that of the Department ol Commerce except that it is applied to labor: 
“To foster, promote and develop the welfare of the wage-earners, to im- 
prove their working conditions, and to advance their opportunities for 
profitable employment.'’ 

The principal bureaus of the Department of Labor in 1950 were the 
Bureau of Labor Statistics (going all the way back to 1888), the Bureau 
of Apprenticeship, the Bureau of Labor Standards, the combined Wage 
and Hour and Public Contracts Divisions, the Women’s Bureau, the Bureau 
of Veterans’ Reemployment Rights, the Office ol International Labor Affairs, 
and the Bureau of Employment Security. At the end of World War II the 
remaining functions of the War Manpower Commission and the War Labor 
Board were merged by executive order with those of the Department of 
Labor. In 1950 the Bureau of Employees' Compensation and the Employees' 
Compensation Appeals Board were also joined to the Department of Labor, 
having been taken from the Federal Security Agency. 

For years the Department of Labor never included more than a fraction 
of the agencies which had been established for the benefit of labor or pri- 
marily through labor’s influence. It is estimated that during World War II 
there were approximately thirty agencies in the fedei'al government whicli 
performed labor functions. The National Labor Relations Board, the War 
Labor Board, the extensive machinery for railway labor disputes, the Rail- 
road Retirement Board, and several other labor agencies were all inde- 
pendent establishments. If they had been brought together under one head 
the Department of Labor would have become one ol the largest depart- 
ments in Washington. And, indeed, it may still be, if all of the recom- 
mendations of the Hoover Commission are adopted. Those remaining in- 
clude transferring to the department the Division of Industrial Hygiene 
from the Federal Security Agency, as well as the determination of mini- 
mum wages for seamen from the United States Maritime Commission, and 
the Selective Service System. 

Functions of a Labor Department 

How important is it that all of the instrumentalities affecting labor (or, 
for that matter, business or agriculture) be brought together in one place? 
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The answer is not as simple as it may seem. To begin with, the problems 
of railway and seafaring labor are so distinctive that a good case can be 
made out for keeping them with the special agencies (such as the Railroad 
Retirement Board and the Maritime Administration) that were created to 
deal with them. 

The question then arises as to whether labor and welfare functions should 
be brought together, as the Hoover Commission suggests, to form a com- 
bined department of labor and welfare. A major consideration here is the 
fact that although such a program as unemployment insurance is of direct 
concern to labor, if all the welfare programs sponsored by labor were com- 
bined in a large department, welfare might overshadow its economic func- 
tions, including employment offices, wage and hour regulations, and the 
machinery of industrial relations. 

Ultimately, our concept of what a labor department should comprise 
comes down to what we believe to be government's appropriate role in 
relation to labor. Labor itself is not agreed on this point. That body of 
labor opinion which holds that trade unions should rely on economic 
weapons rather than on the government will be satisfied with a primarily 
social-service function. But those who believe that government can make 
or break labor will naturally favor comprehensive services, stressing the 
economic with the social. 

As for the public, most people naturally hold that the departments of the 
three major interests— Labor, Commerce, and Agriculture— should be more 
than special pleaders for the interests they represent. Their task is to com- 
bine special interest with the over-all public interest, and to reconcile the 
points of conflict in all three programs where give-and-take, based on indus- 
trial statesmanship, is found necessary. If the liberal tradition of democracy 
as competition, but also as the ultimate blending of interests, is continued, 
nothing short of this goal will suffice. If, however, one accepts the class 
conflict theory, then the departments representing the Big Three become 
{mwer agencies working within the government itself. 

What Does Labor Want? 

The best way to understand why certain programs have come into exist- 
ence and why others arc sought by organized labor is to attempt to discover 
what labor seeks through its own organization and through government. 
The general outlines, at least, are fairly clear. In a public opinion poll con- 
ducted by Elmo Roper, four major findings were set forth:® 

First, security— in a poll of all workers (not merely those in labor unions) 
it was found that three times as many wanted an annual guaranteed 
wage as those who sought labor-management committees. The vast 


^American Mercury^ Februan, 1944. 
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majority thought that the federal government should guarantee security 
in the form of full employment. 

Second, a chance to advance— this is the American tradition of oppor- 
tunity for all without regard to class boundaries. 

Third, to he treated like human beings— the view that labor is a com- 
modity has been outgrown. Labor wants the political goals of democracy 
carried over into the field of employer-employee relations. 

Fourth, to feel important— this means that labor wants recognition, status, 
and influence. 

Roper shrewdly observes what others have surmised: ‘In describing 
what labor wants,” he* says, “perhaps 1 have been describing what every- 
one, everywhere, wants.” Since those who must earn a living include most 
of the population, it follows that the goals of our political democracy and 
our industrial relations have much in common. 

But the analysis must be pushed further. The studies of economic his- 
torians and experts on labor economics show that labor also wants good 
wages and— closely associated therewith— good hours. Labor also wants 
steady employment, which necessarily involves full employment; it wants 
protection against cheap labor such as child, convict, and immigrant labor; 
and it wants safe and healthful working conditions. Furthermore, labor 
wants its fair share of the national income produced by machines and scien- 
tific invention that might otherwise deprive it of a livelihood or lower it 
in the economic scale. This aspiration involves labor organization, collec- 
tive bargaining, and labor-management cooperation, factors that constitute 
the principal area of difference between labor and management. 

These desires of labor provide an outline that may be followed in the 
remainder of this chapter. They do not, however, complete the list of 
what labor seeks. Labor also wants unemployment insurance and other 
forms of social benefits. It wants good housing because it is a means of 
providing employment and of improving living conditions. And finally, 
labor is interested in banking, agriculture, and foreign trade— matters which 
are dealt with in other sections of the book. 

The order in which labor programs and labor's demands on government 
have unfolded in the United States and other Western countries will not 
be rigidly adhered to in the following discussion. Chronologically viewed, 
they began with a demand for a prohibition against child labor and for 
the reg'ulation of hours of work for women and children. Next came the 
establishment of sanitary and safety standards, factory inspection, provision 
for conciliation and arbitration of industrial ^disputes, compensation for 
accidents and sickness, the fixing of minimum wages, state health insurance 
and old-age pensions, compulsory unemployment insurance, and govern- 
mental machinery to promote better employer-employee relations and to 
provide for worker participation in management problems. 
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The Bureau of Labor Statistics 

Before labor can negotiate with management over wages and other mat- 
ters, it must be armed with an arsenal of facts. The United States Depart- 
ment of Labor and the labor departments in the larger industrial states 
assist labor here by maintaining bureaus of research and statistics. The 
Bureau of Labor Statistics in Washington, as noted earlier, has been con- 
tinuously in existence since 1888. It has a large staff of economists, statisti- 
cians, and other specialists who secure, compile, and disseminate basic data 
relative to the entire economic system. During World War II it was found 
that the economic data of the Bureau of Labor Statistics were the fullest and 
most reliable of any in the government. 

Thousands of businessmen cooperate with the bureau to make the re- 
quired information regularly available. It deals particularly with the labor 
supply, hours, wages, price levels and cost of living, labor productivity, 
strikes and lockouts, women and children in industry, labor laws and court 
decisions, industrial accidents, workmen’s compensation, and all the other 
basic needs of other governmental bureaus and of labor itself. For many 
years the BLS has been in close touch with the International Labour Office. 

In addition to the facts secured from the BLS, the major labor unions 
maintain extensive research staffs of their own, specializing in their particu- 
lar fields. 

The Bureau of Labor Standards 

The Bureau of Labor Standards in the United States Department of Labor 
is much smaller than the Bureau of Labor Statistics, but their activities are 
related. The former, a service agency to state labor departments, specializes 
in studying and advising on comparative labor legislation and the standards 
that have evolved in connection with the various problems coming under 
their jurisdiction. The work of the Bureau of Labor Standards might be 
called applied research. Although it has some of the characteristics of a 
trade association, its planning and promotional activities also resemble the 
general staff of a military organization. 

WAGES AKD HOURS 

“Dissatisfaction over wages,” comments Royal Meeker, “seems to be the 
most important immediate cause of labor disputes.”® Reports of the Bureau 
of Labor Statistics covering a period of forty-one years confirm this, for 
they show that the wage question has caused more than twice as many 
disputes as any other factor. 

The combined Wage and Hour and Public Contracts Divisions in the 
federal Department of Labor created by Congress in 1938 culminated a 
half century of effort by organized labor to establish minimum wages and 

« Meeker, op. di- 
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to limit working hours in industry. The law is known as the Fair Labor 
Standards Act. It seeks to maintain nationally, in most industries, a mini- 
mum o£ hourly rates and a maximum of hours worked. 

The Fair Labor Standards Act follows, and is built on the foundation of, 
the state minimum-wage laws. The chief weakness of state minimum-wage 
enactments was their limited geographical jurisdiction: employers who 
wished to escape them had merely to move into a state that had no restric- 
tions. This naturally discouraged enforcement in the states where such laws 
had been adopted. This same factor has also been at work in the applica- 
tion of child labor laws, hour legislation for women in industry, and 
other similar enactments. As a result, like most other groups, labor has 
concluded that only federal power can bring about an effective nation-wide 
control. 

What is the effect of federal legislation on state minimum-wage laws? It 
is a question that many are asking. Over half of the states— including most 
of the largest industrial states— and the District of Columbia have now 
passed minimum-wage laws. Massachusetts pointed the way in 1912. It has 
been a long and bitter fight with many judicial setbacks. In this connection 
will be recalled the case of Lochner v. New Yoik (198 U. S, 45. 1905), which 
concerned the hours of bakers; or the District of Columbia minimum-wage 
law for women that was declared unconstitutional in Adkins v. Children's 
Hospital (261 U. S. 525. 1923), a holding that was overturned in the deci- 
sion of West Coast Hotel Co, v. Parrish (300 U. S. 379. 1937). The federal 
Fair Labor Standards Act is not as favorable to labor as the laws of some 
of the larger industrial states. It may be expected, therefore-cspecially since 
the West Coast Hotel decision— that the movement for an extension of state 
minimum-wage legislation will continue. In many cases its administration 
must also be improved if it is to have real effect. 

\A/^hat does the Fair Labor Standards Act provide? The floor under wages 
is to be gradually lifted. It started at 25 cents an hour minimum and was 
raised to 40 cents during World War II and 75 cents in 1949. The ceiling 
on hours is presumably to be lowered at a progressive rate. The forty-hour 
week went into effect on October 24, 1940. It is now difficult to remember 
that a seventy-hour week was once common. Only in certain industries — 
such as those that are seasonal — may exceptions be made to the forty-hour 
rule and then- only after collective bargaining. Time and a half must be 
paid for overtime, and there are important provisions, as will be seen, relat- 
ing to child labor. 

Certain industries are excepted from the operation of the Fair Labor 
Standards Act. These include some forms of agriculture, such as dairying, 
as well as the fishing industry and retail service establishments that are 
intrastate. Executive, professional, and local retailing positions are also 
exempt on the assumption that executive and professional personnel do 
not need protection of this kind. 
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Enforcement of the Federal Wage-and-H our Legislation 

The administration of the Fair Labor Standards Act by the combined 
Wage and Hour and Public Contracts Divisions of the federal Labor Depart- 
ment is decentralized by regions. The work consists largely of field investi- 
gations by inspectors, chiefly as a result of complaints of workers. An 
effective hearing procedure has been set up both for establishing new indus- 
try standards and for hearing complaints against alleged violators. Severe 
penalties may be imposed. In the first ten years of its existence the division 
secured 5fll0 million in back pay for employees from 135,000 violating 
employers, and by 1948 the restitution of back wages was still running to 
several millions of dollars a year. 

In 1941 the constitutionality of the law was unanimously upheld by the 
Supreme Court in the case of United States v. Darby Lumber Company (312 
U. S. 100. 1941). This decision expressly overruled the famous case of 
Hammer v. Dagenhart (247 U. S. 251. 1918) wherein, it will be recalled, 
the attempt by Congress to use the commerce clause to regulate child labor 
was thwarted. In the Darby decision it was held that Congress, under the 
Fair Labor Standards Act, had the power to prohibit the shipment in inter- 
state commerce of lumber manufactured by employees whose hours exceeded 
the prescribed maximum and whose wages fell below the stipulated 
minimum. 

The combined Wage and Hour and Public Contracts Divisions arc respon- 
sible in some ways for the most ambitious attempt to administer American 
labor law ever to be undertaken. With a floor under national wage stand- 
ards and a ceiling over hours, organized labor is protected on both flanks 
and is now in a position to bargain collectively with employers for higher 
compensation in the higher-paid industries. 

CHILD LABOR 

The Children’s Bureau, formerly in the federal Department of Labor, was 
created in 1912 and has had a distinguished leadership under such able 
directors as Grace Abbott and Katharine Lcnrooi. In 1946, however, the 
bureau was transferred to the Federal Security Agency, except for its Indus- 
trial Division, through which it exercised its functions under the Fair Labor 
Standards Act, which remained in the Department of Labor. 

Child labor is a serious threat to adult labor. The fact that children will 
work for less depresses wage levels. The social ill effects arc equally important 
because the health of the nation may be weakened and the number of edu- 
cated citizens reduced, thus affecting self-government and all we consider 
worth while. There is no question that the states under their police power 
have the authority to regulate child labor. This they can do—and many 
have done— in two principal ways: by passing compulsory school attend- 
ance laws, and by making the employment of child labor illegal. 
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As mentioned above, some o£ the states— particularly Massachusetts— began 
the attempt to eliminate child labor shortly after the Civil War, but prog- 
ress was generally slow. About 1912, therefore, the Progressive i:>arty de- 
manded federal legislation or a constitutional amendment as the only solu- 
tion to the child labor problem. Nevertheless, until the passage of the Fair 
Labor Standards Act in 1938, all efforts to control child labor through 
Congressional legislation had proved fruitless because of adverse Supreme 
Court decisions. However, the states have helped the situation by their own 
legislation in related fields. Throughout the country today the customary 
age for leaving school is sixteen, and a third of the states have made this 
binding through law. Five states have raised the age to seventeen, and four 
states have raised it to eighteen. The effects of industrialization are such 
that the minimum of compulsory schooling will probably have to be made 
as high as this or higher throughout the nation. Some states have passed 
child labor laws but, as suggested here, the system does not seem to work 
until it is made universal. An industrial state will not rigidly enlorce its 
child labor law if the only result is to drive its industries into other areas. 

The Proposed Child Labor Amendment to the Constitution 

In an attempt to make the prohibition against child labor binding in all 
the states. Congress passed the child labor amendment to the Constitution 
in 1924, This amendment, which would give Congress authority to create 
and maintain uniform requirements, reads as follows: 

Section 1. The Congress shall have power to limit, regulate and prohibit the 
labor of persons under the age of eighteen years. 

Section 2. The power ol the several states is unimpaired by this article except 
that the operation of state laws shall be suspended to the extent necessary to give 
effect to legislation enacted by the Congress. 

State ratification, however, has made slow progress. By 1933 only six 
states had taken such action. The proposed amendment is supported by 
labor, women, and philanthropic groups, but it is opposed by a well- 
financed lobby of Industrialists. By the middle of 1950 the number of ratify- 
ing states had been brought up to twenty-eight. Judging from the past 
record, it will be a hard fight and a long one before the remaining necessary 
eight ratifications are secured. 

Child Labor under the Fair Labor Standards Act 

Meanwhile the problem of child labor has been partially if not largely 
solved by a section of the Fair Labor Standards Act of 1938 which, as has 
been seen, has been upheld as to its constitutionality. The provisions of 
this act apply to all firms that ship goods in interstate commerce, who may 
not so ship their products if they employ children under sixteen or if their 
occupations are held by the Secretary of Labor to be hazardous. The pro- 
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visions do not apply to employment in agriculture or to employment by 
the parents of the children, except in mining and manufacturing. The 
Secretary of Labor may grant permission for children to work in occupa- 
tions other than mining and manufacturing if such work does not inter- 
fere with their health, schooling, or general well-being. 

Thus some highly discretionary decisions must be made. For example, 
is it good or bad for a boy to have a paper route? How old must he be? 
And is it worse if he gets up at five o’clock in the morning than at seven 
o’clock? 

Although it is estimated that something like a million children under six- 
teen are exempt from the coverage of this act, other legislation has been 
helpful in this area. The Sugar Act of 1937, as amended in 1940, provides 
that no child between fourteen and sixteen may be employed in the sugar- 
beet industry for more than eight hours a day. The enforcement of this 
law was turned over to the Secretary of Agriculture, who may impose penal- 
ties for violations. As legislation gradually closes in on child labor, there- 
fore, the time may come at last when opposition to a constitutional amend- 
ment will be ineffectual. 

OTHER SPECIAL CLASSES OF LABOR 

The Women*s Bureau and Women in Industry 

Another big problem concerns women in industry. Women outnumber 
men in the population. Millions of women saw industrial service during 
World War II, were successful at it, and liked it. Our ideas of equality 
allow women to work in any industry that is not so arduous as to be harm- 
ful to their health. But from the standpoint of organized labor, the employ- 
ment of women constitutes a serious threat to adequate wage standards at 
a time when machine production tends to limit employment opportunities. 
It also has an important social bearing insofar as it discourages marriage 
and through it affects family life and lowers the birth rate. What is the 
solution? 

The Women’s Bureau in the federal Department of Labor was created in 
1920 under the fine leadership of Mary Anderson. Like the Children’s 
Bureau, it takes a broad view of its functions. Its staff is much smaller, 
however, and its emphasis has been economic to a greater extent. The 
Women’s Bureau has been chiefly interested in helping the states to secure 
legislation fixing minimum wages and maximum hours for women in 
industry. The labor departments of the larger industrial states usually 
have a corresponding bureau dealing with this area of control. Various 
women’s organizations and the labor unions constitute the principal sup- 
porters of such programs. If women continue to be more widely employed, 
as seems likely, the activity of the Women’s Bureau will grow in impor- 
tance. The goal it seeks is equal pay for equal work. The modern trend 



8i8 


AMERICAN GOVERNMENT IN ACTION 


is for men and women to work together lor labor legislation that will 
apply to both, rather than to pull in separate directions. 

Labor and Immigration Policy 

Labor has taken the lead in sponsoring restrictive immigration laws. 
Commencing with the Chinese Exclusion Act of 1882, a number of provi- 
sions seeking to safeguard American wage rates have been written into 
law. When as many as 1,250,000 immigrants weie coming to the United 
States each year— as they did just before World War 1— it can be seen that 
competition from these newcomers would have a marked effect on the labor 
market. Foreigners who are admitted for a temporary stay or as students 
are not permitted to work except in unusual circumstances. Labour has been 
solidly behind the j^olicy of recent years that resulted lor some time in a 
net emigration over immigration. 

However, there is a problem for the future here. The United States is less 
heavily populated than most countries, and the pressure from peoples up- 
rooted by war and seeking resettlement is great. The resulting decision ol 
IDublic policy, therefore, is a difficult one. 

From the time the Department of Labor was created until the Reorgani- 
zation Act of 1959, the Immigration and Naturalization Service was the 
largest part of the Labor Department, It was transferred to the Department 
of Justice in 1940 because its work is largely of a police and legal nature 
and the emphasis had shifted to naturalization. 

Convict Labor 

In 1938 Congress passed the Ashurst-Sumners Act under which all prison- 
made goods sent in interstate commerce must be plainly marked. It also 
forbade the shipment of goods into states that have laws where the sale of 
such goods is regulated or prohibited. In 1940 over three fourths of the 
states had such laws in effect. 

The Ashurst-Sumners Act was upheld in the case of Kentucky Whip & 
Collar Co. v. Illinois Cential Ry. Co. (299 U. S. 334. 1937). In this instance 
the Supreme Court again departed from its earlier decisions in the child 
labor cases, holding, in effect, that goods not injurious in themselves may 
be prohibited from interstate commerce. 

EMPLOYMENT OFFICES 

One method of promoting steady employment is to afford efficient facilities 
whereby those who want work can be brought in touch with the available 
opportunities. The larger industries and business concerns operate their 
own employment offices, but of course their scope and effectiveness are nec- 
essarily limited. Privately operated employment offices have been found 
efficient for skilled positions of certain kinds, but they have not been able 
to fill all requirements. The decision of the Supreme Court in the case of 
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Rihnik V. McBride (277 U. S. 350. 1928), in which it was held that the 
states could not regulate the charges of private employment offices, seemed 
to have the effect of discouraging this business, as a result of which it was 
increasingly turned over to government agencies. 

Nevertheless, the United States has been slower than most other industrial 
countries to establish a national system of public employment offices. Among 
the states, however, Ohio took the lead in this movement as early as 1890. 
The employment agency it created was imitated by other states and finally 
by the federal government. World War I led to heightened interest in state 
and local employment offices but in the prosperous 1920's that interest sub- 
sided. With the depression that began in 1929, however, the states again 
bestirred themselves. Employment agencies, state-organized and -financed, 
were set up, but in 1932 there were still less than 250 free public employ- 
ment offices in the country as a whole. 

The Wagner-Peyser Act and the United States Employment Service 

In 1933 Congress passed the Wagner-Peyser Act creating the United States 
Employment Service. Alter a good deal of debate as to whether this should 
be a unified federal service or whether the grant-in-aid principle should be 
employed, it was finally decided that states’ rights should predominate with 
federal aid. 

Consequently the United States Employment Service, which was respon- 
sible for the federal section of the program, became a part of the federal 
Department of Labor, where it remained until 1939. In that year, however, 
in accordance with one of the reorganization plans, it was transferred to 
the Federal Security Agency and combined with the Unemployment Insur- 
ance Division of the Social Security Board. During World War II the USES 
again became independent of unemployment insurance and was merged 
with the functions of the War Manpower Commission, where it became 
the backbone of that key war agency. In 1945 it was again placed in the 
United States Department of Labor, but in 1948 it was shifted back to the 
Federal Secui'ity Agency to function as part of the Bureau of Employment 
Security in the Social Security Administration. Then in 1949 the entire 
Bureau of Emi^loyment Security was transferred to the Department of Labor. 

By 1940 the number of public employment offices in the United States 
had expanded to 1,500, compared with only 250 eight years before. During 
this single year of 1940, furthermore, the USES accepted over 16 million 
applications and made 5.2 million placements, 3 million of which were in 
private employment. In the war years the volume of business skyrocketed 
to more than 12 million and in 1945 it was still better than 10 million. 
A prominent feature of the USES is that it is capable of expanding and con- 
tracting the number of its local units, depending on the need for them. 
The Wagner-Peyser plan provides for a matching of federal and state funds. 
Payments are based on population, with no state getting less than 1 10,000 
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a year. Civil service conditions are required for the administrative personnel 
of the agencies. All plans must be approved annually by the headquarters 
office in Washington. 

What does the future hold for this type of program? A successful employ- 
ment office system is a key to full employment. The states differ greatly in 
the salaries they pay their employees, the caliber of administrative personnel 
they attract, and the effectiveness of their programs. Should the USES be 
converted into a unified federal program? There is much opposition to 
this on the part of the states. The employees in the state systems constitute 
a powerful interest group seeking to maintain the status quo. Labor, so far, 
has remained relatively neutral on this issue. No doubt it will be solved 
one way or the other, depending on the future success of the state programs. 
One thing, however, seems clear. The United States Employment Service is 
so important in itself that it should not be combined with any other pro- 
gram—with unemployment insurance or with anything else. The success of 
the employment office system depends on its single-minded aggressiveness in 
bringing prospective employers and employees together. Therefore it should 
be given as much freedom and independence as possible. 

SAFETY LEGISLATION 

Massachusetts passed an industrial safety law in 1877. In the following 
decade several states followed, and soon safety legislation exceeded in vol- 
ume all other types of labor law. In fact, this is one field in which our 
labor legislation is more extensive than that of European countries. In a 
nation industrialized to such a degree as ours, this protection is both natural 
and necessary. 

Before 1911, safety legislation was enacted in great detail, setting forth 
what machines were to be guarded and even how they were to be guarded. 
Since that time, however, legislatures have been content to lay down general 
objectives and standards, leaving their application to be worked out by 
administrative orders. As in so many other fields, therefore, there has been 
a transfer of the ordinance-making and enforcement power to the executive 
branch of government. 

Most of the work is done by safety inspectors, sometimes trained as engi- 
neers but often not so highly skilled. The administration of safety laws has 
improved, but the casualty figures show that much improvement is still 
needed. 

Workmen's Compensation Laws 

Workmen's compensation began in 1910, when New York passed a law 
holding that the cost of accidents to the victims should be spread as a 
charge on the industry, rather than made a claim against the employer and 
involving precarious suits. Today eveiy state in the Union save one has 
passed a workmen's compensation law. Certain groups of employees, such 



LABOR AND THE GOVERNMENT 


82 I 

as agricultural workers and domestic servants, are not always covered by 
their provisions. In most of industry, however, the old common-law method 
of forcing the injured individual to sue his employer for damages, with 
the necessity of proving negligence, has now been replaced by workmen’s 
compensation. 

These programs are generally administered by state workmen’s compen- 
sation commissions.’’ Accidents must be immediately reported. Competent 
medical authorities are called in. Disputes concerning the cause of the 
injury are decided informally by the commissioners, but, as a rule, the 
principal question is whether the disability occurred during the course of 
employment. Where doubt exists, the benefit is usually accorded the worker. 
Various amounts are specified for the loss of various parts of the body, pay- 
ment being made in a lump sum or spread out over a period of time. 
Some state laws also cover industrial diseases such as silicosis and lead 
poisoning. Federal workmen’s compensation laws have been enacted to sup- 
plement state laws in this field so as to take care of employees engaged in 
interstate commerce. Consequently, the area of industrial accidents is now 
fairly well covered. 

LABOR ORGANIZATION AND DISPUTES 

The National Labor Relations Board 

The National Labor Relations Act was passed in 1935 and was immedi- 
ately hailed by labor as its Magna Carta. Under its provisions the right oi 
labor to organize and bargain collectively was fully recognized. Company 
unions were made illegal. To labor it provided the chance of extending 
unionism generally into the ranks of those previously unorganized. If this 
could be done, the economic and governmental pressure that could be exerted 
seemed limitless. 

The forerunner of this law, which bears the name of Senator Robert 
Wagner of New York, was the justly famous section 7 A of the National 
Industrial Recovery Act of 1933. This provided in part that every code of 
fair competition approved by the President must guarantee to workers the 
right to organize and bargain collectively, uncocrced by employers. The 
National Labor Board was created to administer this section, which gave 
a tremendous impetus to unionization. When the NIRA was declared un- 
constitutional in the Schechter case,** however, the National Labor Rela- 
tions Act was passed at once to carry that part of the work forward. 

The improvement of commerce was stated as the cardinal principle in- 
volved. The act, according to its wording, “promotes the flow of commerce 
by removing certain recognized sources of industrial strife and unrest, by 
encouraging practices fundamental to the friendly adjustment of industrial 


7 See W. F. Dodd, Administration of Workmen’s Compensation (New York, 1936). 

8 Schechter v. United States (295 U. S. 495. 1935). 
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disputes and by restoring equality of bargaining power between employers 
and employees/' 

This idea of an equality of bargaining power is basic. At another point 
the act says: ‘‘The inequality ol bargaining power between employees who 
do not possess full freedom of association or actual liberty of contract, and 
employers who are organized in the corporate or other forms of ownership 
association substantially burdens and affects the flow of commerce." 

The five members of the National Labor Relations Board are appointed 
by the President with the consent of the Senate for five-year terms. The 
board conducts elections in plants that arc being organized, examines labor 
complaints and disputes, hears and settles controversies, and issues cease 
and desist orders where necessary. These may be applied either to the 
employer or to the union. Enforcement is vested in the federal circuit courts 
of appeals. 

The principal unfair labor practices against which the board may proceed 
include interference by the employer with the employees' right to organize 
and bargain collectively, discrimination against employees by employers 
because of union activity, and refusal of the employer to bargain collectively. 

The wording of the act clearly reveals its purpose and coverage: Em- 
ployees “shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their 
own choosing, and to engage in concerted activities, for the purpose of 
collective bargaining or other mutual aid or protection." The employer 
must deal with the majority; he may not choose a minority group instead. 
The winner of the election must be recognized by the employer. Employers 
are forbidden to interfere with union organizing activity. 

The Supreme Court had no difficulty in upholding the constitutionality 
of the National Labor Relations Act. This it did in April of 1937, in the 
notable case of NLRB v. Jones Laughlin Steel Corp. (301 U. S. 1. 1937). 
Following the federal example, furthermore, some of the larger industrial 
states passed so-called “little Wagner Acts" that ap 2 >lied the principles ol 
the parent legislation to intrastate commerce. Among them were New York, 
Massachusetts, Pennsylvania, Wisconsin, and Utah. 

The Taft-Hartley Labor Act of 1947 

The trend toward liberal labor legislation was soon followed, however, 
by a reaction, in part stimulated by the wave of labor unrest that attended 
the close of World War II. Passed over a presidential veto, the Labor- 
Management Relations Act of 1947 (the official title) was in the nature of 
an amendment to the Wagner Act, but in fact it went beyond that to estab- 
lish many new features of regulation in the labor field. 

The act increased the membership of the NLRB from three to five, and 
provided for an autonomous general counsel of the board to be in charge 
of all field work such as investigating complaints and initiating prosecu- 
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tions. The closed shop was outlawed except under existing contracts, and 
the union shop allowed only under certain conditions. An eighty-day 
injunction was permitted in the case of strikes imperiling the national 
health or safety, and an injunction was mandatory where secondary boy- 
cotts were concerned. Secondary boycotts and jurisdictional strikes were 
declared unlawful. Before any union may obtain the services of the NLRB, 
non-communist oaths by union officers, as well as financial reports and 
certain other data must be filed with the board. Preferential hiring was 
outlawed and replaced strikers may not vote in a shop election. The duty 
to bargain was not changed. 

In addition, supervisors are excluded from the benefits of the act, suits 
by and against labor are permitted, employer contributions to welfare funds 
are allowed only if the employer has an equal voice in their management, 
strikes by federal employees are prohibited, and the United States Concilia- 
tion Service in the Department of Labor was abolished in favor of a newly 
created and independent Federal Mediation and Conciliation Service. 

It was organized labor’s resentment against the Taft-Hartley Act and 
similar laws passed by many of the states that was largely responsible for 
the energetic campaigning by labor in the presidential election of 1948. 
Partly as a result, 51 out of 54 congressmen who had voted for Taft-Hartley 
and who were consequently marked for defeat by labor’s political action 
programs, failed in their contests for re-clcction. It is interesting to note 
that despite this showing, not a word of the Taft-Hartley Act was changed 
during the Eighty-first Congress, and that Senator Taft was re-elected by a 
subs-tantial majority in 1950. 

Anii-injunction Legislation 

For many years labor viewed the courts with alarm. Did not the courts 
apply the provisions of the Sherman Antitrust Act to organize labor, an 
interpretation labor never remotely anticipated? Labor also became exer- 
cised over the use of the injunction as a wea 2 :)on j^rovided by the courts 
against strikes in labor disputes and disturbances. An outstanding case 
involving the use of the injunction in strikes is that of In re Debs (158 U. S. 
564. 1895), which arose out of the notorious Pullman strike in Chicago when 
violence occurred and the federal government was prevailed upon to inter- 
cede. From the time of the Debs decision in 1 895, employers relied increas- 
ingly on the injunction in case of strikes. But since the strike is labor’s 
principal economic weapon, the widesjoread use of the injunction against 
the strike was regarded as a mortal danger to trade unionism itself. Relief 
came in the form of the Norris-La Guardia Act of 1932. Several states have 
followed the federal example here by placing restrictions on the use of labor 
injunctions by state courts. Under the principal 23rovisions of the Norris- 
La Guardia Act it was declared to be the “public policy of the United 
States” that workers should have the right to organize and bargain collec- 
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tively without restraint from employers; that the use of the injunction by 
federal courts was denied with specific reference to refusal to work, joining 
a union, paying dues, peaceful assembly, and peaceful methods of encourag- 
ing or inducing others to adopt similar measures. 

The gains made by labor under the Norris-La Guardia Act were partly 
vitiated, however, by some of the provisions of the Taft-Hartley Act, which, 
as shown, permits injunctions under certain conditions, and even makes an 
injunction mandatory with regard to secondary boycotts. 

The Federal Mediation and Conciliation Service 

The more equally matched employers and the labor unions become in 
bargaining strength, the more necessary it is to perfect the means of break- 
ing deadlocks that threaten the steady course of production and even the 
peace of the community. 

In a free society we must expect occasional strikes because if we outlaw 
them we would not be free. A certain amount of robust rough-and-tumble 
is not only a part of the competitive system; it is a stage through which 
organized labor must apparently pass in every country as it evolves from 
the organizational to the administrative phase of its existence. But during 
these periods of transition organized labor creates important and sometimes 
difficult problems. 

What have other countries done with regard to strikes? In Great Britain, 
special courts of inquiry may be set' up with power to take testimony and 
make the findings public. Britain, like the United States, relies almost 
entirely on voluntary methods and public opinion rather than on com- 
pulsion. 

Compulsory arbitration, on the other hand, is used in Australia and New 
Zealand, and was also employed in Germany following World War I. Italy, 
during its totalitarian regime, forbade all strikes and lockouts. '‘In Soviet 
Russia,'* says Royal Meeker, an authority on the subject, “although strikes 
are theoretically legal under certain circumstances, the combined effect of 
restrictive legislation and the domination of the unions by members of the 
Communist party has made strikes practically non-existent."^ 

The two principal alternatives in industrial disputes are conciliation and 
arbitration. In conciliation the submission of the dispute is optional with 
both parties; in arbitration it is mandatory. In conciliation the friendly 
third party who tries to bring the disputants together merely urges agree- 
ment; in arbitration he makes a decision that is binding. In conciliation 
the parties do not agree in advance to be bound by the mediator's judg- 
ment; in arbitration they do. Thus arbitration is more compulsive than 
conciliation. 

Our tradition has been one of conciliation. Up to 1946, more than 
100,000 disputes had been disposed of by the original United States Con- 


9 Meeker, op, cit. 
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cilia tion Service. In 1945 alone it handled 25,907 cases involving 14,506,121 
workers in every branch of the economy including agriculture. In contro- 
versies which reached the service before a work stoppage occurred, more 
than 95 per cent were settled without any break in production. The service 
employed some three hundred commissioners of conciliation located in 
key industrial and business centers all over the country, organized into five 
regions. The example of the service has been followed in many state gov- 
ernments. 

Nevertheless, and despite its good record, the Conciliation Service even- 
tually became the object of criticism on the part of industry spokesmen, 
who accused it of being .too “partial” to the labor point of view. It was 
partly for this reason that it was abolished by the Taft-Hartley Act, which 
created in its place the Federal Mediation and Conciliation Service, an 
independent agency modeled after provisions in the Railway Labor Act 
of 1926. Accordingly, either party must give the other a sixty-day notice 
of proposed termination or modification of a contract; within thirty days 
after the expiration of said contract the new Mediation and Conciliation 
Service must be notified; and then the status quo must be maintained for 
another sixty days. Thus an enforced cooling-off period has been arranged. 

The important work of conciliating labor disputes requires only a rela- 
tively small number of conciliators with outstanding skills along certain lines, 
principally a knowledge of peoj^le, business and labor psychology, and the 
arts of compromise and persuasion. The educational effect of teaching labor 
and management to talk their differences over rather than slug it out is 
hard to overemphasize. 

Railway Disputes 

The railway industry is an old one in which the relations between capi- 
tal and labor have been largely stabilized, despite the major disputes which 
occurred in 1947, in 1948, and again in 1950. A distinctive machinery deal- 
ing with grievances has been successful up to a certain point. The basic 
legislation is the Railway Labor Act of 1926, as amended in 1934 and 1936. 
It provides for a three-step process. First is a National Mediation Board 
whose duty it is to compose differences between the railroads, the express 
and Pullman companies, and the airlines on the one hand, and their 
employees on the other. In case of deadlock, however, the matter is referred 
to the National Railroad Adjustment Board, which has quasi-judicial 
powers, and then, if necessary, to special emergency National Railway Labor 
Panels appointed by the President. In recent years, however, it seems as 
though the system were being abused by both the companies and the unions, 
which seek emergency action in preference to bargaining in good faith. In 
August, 1950, a threatened strike caused the government to take over the 
railroads, and by the end of the year the matter was not yet settled. A 
careful review, similar to the one which resulted in the legislation of 1926, 
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would make possible the adoption of a better plan than the present out- 
moded arrangements. 

Labor-Capital Cooperation 

In an article on '‘Labor-Capital Cooperation’' in the Encyclopedia of the 
Social Sciences y J. B. S. Hardman has suggested that there are typically lour 
stages in the evolution of labor-capital relations. It begins with the non- 
recognition of unions, proceeds to collective bargaining, then to cooperation 
to ensure more efficient production, and finally to social peace. This is a 
suggestive idea. Assuming its validity, the United States would appear to 
be moving from the second into the third stage of this progression. When 
labor unions fight for recognition they produce a militant type of leader- 
ship. Once they have been recognized, however, they seem to substitute 
the administrative type of leadership with characteristics not unlike those 
associated with leadership in business. 

Many interesting experiments are now afoot in the United States looking 
toward an improvement in labor-capital relations. Some of the more progres- 
sive labor unions and employers are jointly conducting courses for workers 
dealing with management principles and processes and the elements of politi- 
cal economy. There have been some notable cooperative and profit-sharing 
plans, the best known of which, pei'haps, is that of the Baltimore and Ohio 
Railroad, a scheme which was started in 1923. Under this arrangement, 
money saved or profits increased as a result of employee suggestions arc 
shared with the workers. There have been many other schemes, including 
those used by the electrical construction industry. Hart, Schaffner 8c Marx, 
and the Dennison Manufacturing Company. Industrial statesmanship is a 
most challenging and fertile field for talent today. 

The Future Role of Government 

How much more than at present the government should do to promote 
peaceful accord and mutual well-being in the relations between capital and 
labor is a question on many people’s minds today. As pointed out, the 
United States— although now the first industrial nation in the world—has 
lagged some twenty-five years behind most others in its governmental labor 
program. In 1931-1932 the United Kingdom appropriated £119,000,000 lor 
its labor and social services, or nearly 14 per cent out of the central govern- 
ment’s total appropriations of £865,000,000. One of the three main divisions 
of the Ministry of Labour deals with industrial relations— the other two 
being labor services, and general, which includes statistics, employment, and 
insurance. More recently, under a Labour government, the role of govern- 
ment so far as the labor movement is concerned, has become truly vast. 

In the Soviet Union, “the scope of government labor services,” says Royal 
Meeker, “is more comprehensive . . . than in any other country, although 
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the Administration is as yet imperfect.” Today the Soviet government 
stresses labor legislation of a disciplinary character, has pushed Stakhanov- 
ism (a combination of the principles of the division of labor and T aylorism) 
with great vigor, and has absorbed the trade unions into the framework 
of the government itself. The government also sets wages, which bear a 
direct relation to productivity, and operates an extensive social insurance 
plan which, however, does not include unemployment compensation, on 
the ground that there is no unemployment.^® 

Another vital question is whether American labor will attempt to form 
its own national political party. In the United States a Labor government 
seems an unlikely possibility in the immediate future, but the problem of 
government-labor relations is an increasingly important one for successive 
administrations to face. 


QUESTIONS 

1. What were the principal provisions of the Taft-Hartley Act of 1947? 

2. What is meant by the law of conspiracy as applied to labor activities? 

3. Trace the early history of legislation sponsored by labor. 

4. Compare the labor departments of the states and that of the federal 
government. How docs the United States Department of Labor compare 
with the United States Department of Commerce? with the United States 
Department of Agriculture? 

5. What are the principal programs coming under the jurisdiction of the 
United States Department of Labor? 

6. What did the Hoover Commission on Organization of the Execu- 
tive Branch recommend relative to the programs which should come under 
the United States Department of Labor? 

7. Give a summary of the findings of the Roper poll on labor’s goals. 

8. Name three leading cases relating to minimum wages. 

9. Explain tlie importance of the Darby Lumber Company case. In order 
better to understand it, read the Supreme Court decision in full. 

10. What docs the Fair Labor Standards Act i:>rovide with reference to 
child labor? 

11. What did the Kentucky Whip Collar Co. case deal with? 

12. What is the significance of the Wagner-Peyser Act? What did Ribnik 
V. McBride deal with? 

13. What is another name for the Labor-Management Relations Act of 
1947? What was the import of the Jones Laughlin decision? 

14. How do the duties of the Federal Mediation and Conciliation Service 
compare with the powers of its forerunner, the United States Conciliation 
Service? 

15- How are railway disputes handled in the United States? 


10 Comrnunis77i in Action {House Document No. 754, 79 Cong., 2 Sess., Chap. 4). 
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CHAPTER 43 


THE PROBLEMS OF AGRICULTURE 


It would be hard to find people more individualistic than American farmers; 
and yet, judging by the programs they have sponsored in recent years, 
farmers might be considered the most collectivistic group in the nation. The 
explanation is partly economic in that farmers have serious problems they 
need help in solving. They have found that by working together through 
government they can improve their situation, which otherwise grows in- 
creasingly precarious. The reasons are also partly geographic and political. 
Because our system of representation is based on the single-member district 
and because a majority of our districts are rural, farmers have a strong voice 
in the constituency of most legislatures, both state and national. In seven 
states the rural population constitutes around 50 per cent of the total, and in 
half the states it is 30 per cent or better. Thus when the farm lobbies call for 
help there are those who must listen. As a previous chapter has indicated,^ 
agriculture has therefore constituted as effective a political force as an) 
interest group in the nation, and every indication points to its continued 
vigor. The farmer lobbies are well organized and effective, both in Wash- 
ington and at the state capitals. 

THE ECONOMY OF FARMING 

A far-reaching revolution has occurred in the economic life of the United 
States during the last 150 years. In 1800, for example, 9 out of 10 members 
of the population lived on farms; today 4 out of 5 live in settled communi- 
ties. The strictly rural population is now less than one quarter of the total 
population of the country. And yet the farming areas have the highest birth 
rate. Without their sustaining influence the country might, over a period 
of time, commit national suicide. Nevertheless, it is an ironical fact that the 
farm population continues to shrink. In any farming area of the United 
States, it will be found that, except in time of depression, the cities are drain- 
ing off most of the young people as they reach working age. Farming as a 
way of life is seriously threatened. 

In the United States we have the largest acreage of cultivable land per 
capita of any great power except Russia, ^ yet the number of farms tends to 


1 Chapter 16, ""Interest Groups in American Politics ** 

2 According to a Twentieth Century Fund Report, population per square mile of arable 
land is 68 in Russia, 102 in the United States, 500 in Italy, 587 in Germany, and 2,430 in 
Japan. 

830 



THE PROBLEMS OF AGRICULTURE 83 I 

decrease. In 1935, for example, there were nearly 7 million farms, but ten 
years later the figure was less than 6 million, of which one third were 
tenant-operated. From 1930 to 1937, some 5.5 million farms changed hands, 
1.5 million of them as a result of foreclosures, forced sales, tax sales, or 
bankruptcy proceedings. In 1890, farmers as a whole had a 69 per cent 
equity in their land, but in 1930 it was only 30 per cent in some states and 
40 per cent or less in others, the average for the nation being 52 per cent.^ 
This weakening of- ownership helps to explain the change in the farmer’s 
attitude toward public programs during the depression. During World 
War II, of course, the farmer enjoyed a certain amount of prosperity and 
he took advantage of it to reduce his mortgage, so that today his equity in 
his land is nearly 90 per cent for the country as a whole, having increased 
sharply since 1943. The trend in land transfers has also changed: the total 
has increased but the number of forced sales has decreased to a very small 
figure. 

The single-family farm, which has been the rural way of life in America 
from the beginning, is threatened today more than ever before. The 
tendency is toward big factory farms, sometimes owned by a corporation. 
Since 1930 these industrialized farms have increased 40 per cent, while small 
farms of under one hundred acres have decreased by 9 per cent. On the big 
farms, migratory workers and enormous machines do the work, especially 
in the West and the Far West. As a witness before the Temporary National 
Economic Committee remarked in 1938, “We no longer grow wheat, we 
manufacture it.” 

The question of farm income is another vital matter. In 1929, the average 
gross farm income for 1,7 million farms was less than $600 a year. In the 
depression years that followed, farm income dropped considerably lower. 
Total net farm income fell from |6.7 billion in 1929 to $2.3 billion in 1932, 
By 1937 it was back to $6 billion, including government payments, and, 
because of the wartime demand for agricultural products, by 1945 it had 
increased to $14 billion, to which another $687 million was added in sub- 
sidies. Nevertheless, tor 17 per cent of the population this still constituted 
only 9 per cent of the total national income for that year; in peacetime, 
the share of the national income that goes to the farmer is nearer 7 per cent. 
In 1948, although farm income was 60 per cent above parity (the average 
for the years 1909-1914), actual farm income was only $909 per capita, as 
compared with $1,569 lor the average nonrural worker. Furthermore, the 
figure of $909 includes the value of farm products consumed on the farm, 
plus any income from nonfarm sources, such as dividends on any stock 
the farmer may own. It is discrepancies such as these that underlie most 
of the problems the farmer has complained of and has attempted collectively 
to cure through legislation. 

3 Arthur B. Chew, **The City Man's Stake in the Land," in 1940 Yearbook of AgrUnUure 
(Washington, D. C., 1940). 
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Generally speaking, the public policy of the agricultural associations may 
be stated as follows: farmers want more assistance from government and 
more regulation of industrial prices, of the cost of living, tariffs, and other 
factors that throw the farmers’ income out of balance in relation to the rest 
of the national economy. Since this is also what business and labor want, the 
general desires of all three groups may be summarized as “more assistance 
for me, and more regulation for the other fellow.” This is not said cynically. 
There are logical reasons for it— or at least they seem logical to each group. 

The farmer, however, has a peculiar problem that does not apply to most 
city dwellers in that he has a relatively high fixed investment and a low 
annual income. In 1945 the average value of farm land and improvements 
in the United States was $10,242 a farm, having increased in the decade 
between 1930 and 1940 from $9,060 a unit. This is a heavy investment to be 
tied up with an income as low as that of most farmers. Taxes must be paid, 
and generally interest on a mortgage as well- When it is realized that half 
of the farmers of the country received less than $1,000 worth of cash income 
apiece in 1929 (a boom year in industry), it is plain to see why farmers must 
fight to keep from losing out entirely. 

Waste of Resources Complicates the Problem 

A dilemma confronting the student of agricultural economics is that al- 
though alleged overproduction has been one of the causes of low farm prices, 
at the same time the fertility of American farmlands has been reduced so 
seriously that if it is not restored we face the threat of eventual scarcity. 
Even the seemingly inexhaustible top soils of the Middle West— the bread- 
basket of the nation— are threatened by the vice of taking out of the soil 
more than is put back. In large areas of the United States— principally the 
Great Plains, the northern Great Lakes states, and the Southeast— the land 
occupancy is often unsuited to the land resources and the market condi- 
tions. 

Another reason for the serious farm problem is that we have come to the 
end of our exploitation of arable public lands and we must learn to make 
the best use of what we have. European countries reached this point many 
centuries ago, and since then have concentrated on intensive, high-quality 
cultivation, using every possible conservation measure. 

The total land area of the continental United States is nearly 2 billion 
acres. At one time or another, three fourths of this land has been under 
federal ownership, but over a period of 150 years, most of it has been given 
away or sold at a small price. Between 1787 and 1931, the total amount of 
land so disposed of was more than a billion acres, or just about half of our 
national area. Land was cheap, and unfortunately it was treated as though 
it were inexhaustible. It was quickly worked out and then abandoned to 
erosion and lowered production by those who could afford nothing better. 

Most of the land remaining in the public domain today is found in the 
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Rocky Mountain region and in the arid sections of the West. There are 179 
million acres in national forests, 70 million acres in Indian lands, and 50 
million acres in reclamation and similar projects. This is considered a per- 
manent heritage of the nation, although a large part of it— perhaps as much 
as 200 million acres— will eventually be turned over to private ownership. 

Forty per cent of the land of the United States (728 million acres) consists 
of prairie, plain, desert, forest, and mountain range land in the West. This 
amount of land comprises four fifths of the important water-producing area 
of that section. A little more than one fifth of the total area of the United 
States (415 million acres) is under cultivation. But 18 per cent of this (76 mil- 
lion acres) has been so seriously eroded or is so erosive that it should be 
retired from cultivation, and many thousands of additional acres will 
require intensive treatment if they are to remain in permanent use. 

World Markets for Agricultural Products 

Nevertheless, in peacetime, American agricultural production is so great 
that it cannot all be sold domestically at a profitable price. This fact has 
long meant that foreign markets are essential to the well-being of the Amer- 
ican farmer. 

But the period between the two world wars was one of contracting world 
markets in which less than 10 per cent of the commerce of the United States 
was foreign commerce. We built our tariff walls high against Argentine beel 
and other farm products, but even higher against manufactured products 
and raw materials. Farmers as a class, therefore, lost out in two ways: on the 
one hand, other nations could not buy our agricultural products because 
we would not take their products in exchange; and on the other, farmers 
were forced to pay higher prices for many American-manufactured products 
that were shut off from world competition. American agriculture, therefore, 
was faced with three choices: cither it could try to sell a greater percentage 
of its total production in world trade, or it could attempt to get a better 
price, relative to other prices, on the domestic market. Both these programs 
failing, the third choice was decreased production. Legislative policy before 
1941 emphasized the domestic more than the international phase, but the 
trend of trade agreements since the end of World War II, in addition to 
agreements covering specific commodities such as wheat on a world-wide 
basis, may open the way to expanding world trade and to more stable 
market conditions for exportable American agricultural products. 

Greater Industrialization and Increased Efficie?icy 

Improving the farmer's lot is a complicated problem. The causes and cures 
of the farmer's problems are so extensive that no matter where the analysis 
is begun, it runs into all the ramifications of our economic system. 

One approach to the solution emphasizes increased agricultural efficiency, 
to be effected chiefly through the retirement of subfnarginal lands and the 
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substitution of machine for human labor. This process of mechanization 
has already made rapid headway. The tractor is daily replacing that char- 
acteristic symbol of the farm, the work horse. The dairy industry— agricul- 
ture’s largest— increasingly uses the milking machine, the electric cooler, 
and mechanized hay and crop equipment. In the South, the cotton picker- 
improved during World War II— does the work of hundreds of men. A plow 
was recently perfected which will work 14 acres an hour; the machine itself 
is 60 feet wide, cuts a swath of 42 feet, can be operated 24 hours a day, is 
pulled by a 34,000-pound caterpillar tractor, and is supported by three 
wheels from a B-17 bomber. With the aid of modern equipment, 50 per cent 
of American farmers now produce 90 per cent of our commercial farm 
products, while the other 50 per cent, with outdated methods and often 
poor land, produce only 10 per cent. 

If the farm population is further reduced by the use of laborsaving 
methods, restriction of output due to a lack of effective markets, and a poor 
outlook so far as individual income is concerned, then the cities and their 
industries will have to absorb an even larger percentage of farm boys and 
girls than in the past. And it was in considerable part the inability of the 
economic system to absorb additional industrial workers— throwing many 
of them back on impoverished farms— that added to the severity of the 
agricultural depression. 

The evidence from many quarters, therefore, suggests that farming as a 
way of life can be little more than moderately profitable except for those 
who cut costs by machine processes on a thoroughgoing scale. Furthermore, 
as farming has tended toward mechanization, both farmers and industrial 
workers have increasingly discovered that they have interests and problems 
in common. This begins to assume political significance if the two groups 
should find it possible to form a united political front. The close cooperation 
of the Farmers Union with the industrial unions during recent political 
campaigns is evidence of a tendency that will undoubtedly grow. 

STAGES IN PUBLIC AGRICULTURAL POLICY 

The federal Constitution does not give Congress any more powers relating 
expressly to agriculture than it does in the case of labor or industry. How- 
ever, the power is there and is found in several places. It is in the clauses 
relating to interstate and foreign commerce; in the taxation, appropriation, 
and expenditure power (a very important one); and in the postal power, 
making it possible to maintain roads and bring rural free delivery service 
to the farmer's mail box. It is also in the authority to dispose of* territories 
and the public domain, and in the navigation, war, and other delegated 
powers from which statutory authority has been deduced. Advantage has 
been taken of this power by the federal government in the' interest of the 
farmer. Four main stages have marked the development of a public policy 
toward agriculture, and we are perhaps on the threshold of a fifth. In the 
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earliest period, attention was on the distribution of land- This was followed, 
partly as a result of World War I, by the stimulation of production. In the 
early 1930's, however, efforts were made to reduce production so as to raise 
prices, and then this policy was suddenly overturned as a result of the needs 
of World War II. The policy of the future seems to be the difficult one of 
attempting to maintain farm prices while at the same time keeping agricul- 
tural production at a relatively high level. 

To the government fell the role of surveying the potentialities of the public 
domain, disposing of it, and helping to settle it for agricultural purposes. 
The frontier as a continuous line of settlement came to an end in 1890, but 
problems relating to the disposition of the land continued to be an im- 
portant governmental responsibility until the time of World War I. Since 
then it has been less of a problem; moreover, it has been overshadowed by 
other policies. 

Around 1916—1917, emphasis shifted to the stimulation of production 
through research agencies, the experiment stations, and the county agents 
who carried knowledge thus secured to the farmer’s door. Much of this 
research had been carried on for a long time, but the requirements of World 
War I gave it a forward push. The federal Department of Agriculture during 
this period has been appropriately characterized as “a commonwealth of 
research institutes.” A sharp change in policy, however, came with the de- 
pression of the 1930’s, when farm prices fell to pieces and nation-wide mort- 
gage foreclosures ran a rapid course until checked by the debt moratorium 
in 1933. The emphasis turned to the limitation of production and an attempt 
to increase farm prices. It also involved devaluating the dollar, cheaper 
credit, mortgage relief, and subsidies. All of these aids have been furnished 
the farmer and continue to be furnished in large measure. 

It was when the government began systematically to study the farm situa- 
tion that the wastage of resources and the hazard of soil erosion— which have 
been going forward at a frightening pace since World War I— were clearly 
realized for the first time. 

In an attempt to reverse the trend, a complete inventory of land use was 
instituted by the federal and state governments. “No other segment of the 
economy,” says Gilbert White, a leading authority on land-use classification, 
“has received such systematic attention by federal, state, and local agencies 
as have certain aspects of land use.”^ It was found that 50 million acres of 
cropland had been essentially destroyed, that more than three fourths of the 
original surface soil had been lost on 282 million acres of all types of land, 
and that three quarters of the cropland areas were in need of conservation 
practices. In addition, more than 500,000 farm families were living on land 
too poor to maintain a decent standard of living. 

Not all of the interest which government has shown in agriculture was due 

4 Chapter entitled “Land Planning,” in George B. Galloway, ed.. Planning for America 
(New York, 1941), p. 90. 
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only to the government, however. Through their influence on government, 
the farmers themselves have done much to help. And more is possible. “Once 
the farm organizations stand together," said Washington correspondent 
Kenneth Crawford, referring to the power of the Farm Bureau, the Grange, 
and the Farmers Union, “they can get anything out of Congress short of 
good growing weather." This group of organized agriculture, he continues, 
controls at least 15,000,000 votes, “once the organizations stand united." 

Stuart Chase, in Democracy under Pressure ^ has described the agricultural 
programs of recent years by saying that “to give the farmers so many of the 
things they wanted, the New Deal had to increase central planning. ... By 
a curious irony the individualistic, freedom-loving, leave-me-alone farmers 
of the nation were the first major group to become integrated in an over-all 
national plan. The banks, the railroads, the insurance companies, the unem- 
ployed, received cash relief; but the agriculture was in effect collectivized— 
lifted clean out of the free market and put in a market where prices, or 
production, or both, were controlled."® Many farmers would trip over 
Chase's use of the word “collectivized," but otherwise they would have to 
agree that his description was fairly accurate. 

The fourth stage in public agricultural policy began with the enormous 
need for agricultural products which accompanied the outbreak of World 
War II in 1939. Even before the United States entered the war two years 
later, we were shipping great quantities of food abroad, and from 1941 on 
the need went even higher. The farmer performed a mighty task despite a 
shortage of labor and machinery and sometimes even grain for his stock. 

Has the United States now entered an era wherein the farmer may concen- 
trate on production and conservation, with the assurance of freedom from 
restrictions on production made necessary by economic disorders affecting 
the consumer? If the instincts and desires of the farmers themselves were 
the sole determinants of policy, there is little question that full-scale produc- 
tion would be their clear choice. What appears more likely, however, is that 
some system will be found of maintaining a type of parity in farm prices, 
but possibly at the expense of governmental controls over production. The 
Aiken Act of 1948 (scheduled to go into effect on January 1, 1950) provided 
for flexible price support of from 60 to 90 per cent of parity. The Brannan 
Plan, defeated in Congress in 1949, would have offered support up to 100 per 
cent of parity. The law that was passed in 1949 superseded the Aiken Act 
and provided for price support up to 90 per cent through 1951, after which 
a sliding scale would be adopted, beginning at 75 per cent, but limited to 
90 per cent. 

The question of parity was also revised in the 1949 legislation. The former 
period qn which parity was based was from 1909 to 1914, but now a second, 
which includes the most recent ten years, has been sanctioned. Up until 
1 954 the Secretary of Agriculture is required to apply whichever one is more 

5 Stuart Chase, Democracy under Pressure (New York, 1945), p. 92. 
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favorable to the producer) but after that only the most recent ten years will 
be allowed. 

The United States Department of Agriculture 

The United States Department of Agriculture was created during President 
Lincoln’s administration, but its period of greatest expansion has occurred 
since 193S. During the New Deal years, the department became a billion 
dollar concern, compared with a paltry $30 million to $40 million a year 
going to the Departments of Labor and Commerce, respectively. 

The largest part of the Agriculture Department’s huge appropriations 
went out to farmers in the form of cash subsidies and other payments of 
many kinds, so that possibly a third of its total budget— or some $300 mil- 
lion— would be a fair sum to use in making a comparison of the administra- 
tive costs of the departments of the Big Three in Washington. The total 
appropriation of the Department of Agriculture in 1941 was $1,136,000,000, 
and it had been even higher. In the same year it had over 80,000 employees, 
compared with some 4,000 in the Department of Labor. In 1950 the appro- 
priation to the Department of Agriculture was $2.7 billion. 

The Department of Agriculture has undergone many reorganizations in 
the past ten yeaiss, and by 1950 something like a reasonable pattern had 
been worked out. Among the several staff offices relating to finances, per- 
sonnel, and the like, there was the Bureau of Agricultural Economics and 
a Director of Foreign Agricultural Relations. The operating agencies were 
the Agricultural Research Administration (including the Bureaus of Agri- 
culture and Industrial Chemistry, Animal Industry, Dairy Industry, Ento- 
mology and Plant Quarantine, Human Nutrition and Home Economics, 
Plant Industry, Soils, and Agricultural Engineering, and the Office of Experi- 
ment Stations), the Commodity Credit Corporation, the Commodity Ex- 
change Authority, the Farm Credit Administration, the Farmers Home 
Administration, the Federal Crop Insurance Corporation, the Forest Service, 
the Rural Electrification Administration, the Soil Conservation Service, and 
finally the Production and Marketing Administration having some twenty 
units under its control. Another way to classify these many agencies would 
be among those relating to general research and development, those dealing 
with special crop and agricultural subjects, those bringing direct service to 
the farmer, and those emphasizing financial credit, distribution, and the 
like. 

An organization related to the department, but not directly under its 
management, is the U. S. Department of Agriculture Graduate School, cre- 
ated in 1921 to improve the service and increase the usefulness of the 
employees of the department. The Graduate School today has, a dual role: 
first, as an educational service agency, dealing with programs for trainees 
and internes, cooperative undertakings and relations with landgrant and 
other institutions, arranging lectures, and rendering educational counseling; 
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and second, as an educational institution itself providing course programs 
at various levels. 

State and Local Assistance to Agriculture 

Some state constitutions specifically provide for the creation of a state 
department of agriculture, but every state in the Union makes some provision 
for assisting the farmer, and in many the department of agriculture is the 
dominant one. All state departments contain a nucleus of common functions 
plus several that are distinctive because of regional specializations. In some 
states grazing is the primary agricultural industry. In others, it is dairying— 
this being the largest nationally. In still others it is hogs and corn, or tobacco, 
or cotton that dominates. These differences are naturally reflected in the 
planning and administrative organization of the agricultural program at 
the state level. 

New York has one of the largest and best state departments of agriculture. 
It has a single head— a commissioner of agriculture and marketing— sup- 
ported by a dozen main divisions including animal industry, a state food 
laboratory, food control, institution farms, markets, plant industry, traffic, 
weights and measures, and milk control, among others. Additional facili- 
tating services include finance, publications, and statistics.. 

In addition to most of the functions mentioned here, Minnesota, one of 
the important agricultural states in the Middle West, has special services 
reflecting the regional character of that state's agriculture. These are seed 
potato certification, weed inspection, egg and poultry inspection, and fruit, 
vegetable, and livestock market news services. 

With the exception of the county agricultural agent, local governments 
supply few direct services to agriculture, although important indirect serv- 
ices include rural roads— indispensable to the farmer who must take his 
products to market and do his trading— as well as the maintenance of fencing 
laws and the settlement of boundary disputes, provision of free rural educa- 
tion, provision of health and social services, the operation of county fairs, 
and the control of certain pests such as weeds, wild animals, rampaging 
dogs, and so on. 

The County Agent and Complete National Coverage 

In no field of American government is intergovernmental cooperation 
more effective than in agricultural administration. Farmers, working through 
their organizations and their coordinating committees, have seen to that. 
Nevertheless, this degree of intergovernmental cooperation could never have 
been secured without the work of the county agricultural agent. It is he who 
carries the federal and state departments of agriculture to the grass roots. 
He is found in practically all of the 3,050 counties of the United States and 
thus in government his coverage is surpassed only by that of the Post Office.® 


6 See Gladys Baker, The Coufity Agent (Chicago, 1939). 
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The county agent is responsible to several masters; hence he is in a good 
position to act as liaison. His salary derives from local, state, and federal 
sources. Technically he is a county employee and serves the local farming 
community. At the same time he ties in with the state and federal programs, 
constituting an essential part of them. Indeed, as a rule, his state and federal 
relationships are more important than his contacts with the county govern- 
ment. 

The county agent is like the area commander in time of war. There are 
many government agencies at headquarters, but they all normally funnel 
through him. He is a Jack-of-all-trades. He tells the farmer about the latest 
discoveries in agricultural research and helps him to solve his farming prob- 
lems. He assists in the administration of certain legislative programs, doing 
much to guide public opinion for or against existing or proposed programs. 
The county agent's work is largely planning, encouragement, and explana- 
tion. He is only incidentally an administrator. He is at everyone's beck and 
call, and if he knows his business he may have great influence in the com- 
munity. Farmers are sometimes constitutionally averse to trying new methods, 
and the county agent conceives it as his job to get them out of the rut. It 
is hard to imagine how many of the farm programs of the government— 
especially those involving research and development— could succeed without 
him. 

A key contact of the county agent is with the state agricultural colleges and 
experiment stations, which most states operate with the assistance of federal 
funds. In California, for example, the results of the work done by the experi- 
ment stations on problems of the citrus industry have been made directly 
available to the grower through the county agent. Similarly with the agricul- 
tural schools where future farmers are trained— the county agent is the liaison 
between the school and the farm families in the region. Much of the credit 
for our outstanding agricultural production records belongs to the experi- 
ment stations, the agricultural schools, and the county agent. 

AGRICULTURAL LEGISLATION SINCE 1933 

Generally speaking, the purpose of agricultural legislation between 1953 and 
the end of the decade was to restrict production, whereas from about 1939 on, 
and especially after the United States entered World War II in 1941, the 
emphasis shifted to the stimulation of as much production as possible. 

During the world-wide depression of the 1930's, purchasing power at home 
and abroad was seriously curtailed. People who ordinarily bought such things 
as oranges, bacon, and a host of other luxury or semiluxury items, largely 
cut them out. Even the consumption of basic necessities was greatly reduced. 
When the demand grew less than the output, there was no remedy— if prof- 
itable prices were to be maintained— except to curtail production. Or at 
least so it seemed. Restriction came hard to most farmers because of their 
tradition of getting as much out of the soil and their own industry as possible. 
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And it was hard, too, on the millions of undernourished people who could 
not afford to buy the food they needed and which the farmers needed so 
badly to sell. 

In the preceding period of the 1920's, Congress had passed two tariff acts— 
in 1921 and 1922, and later the Smoot-Hawley Act of 1930— placing higher 
duties on farm imports. But the anticipated rise in farm and export prices 
did not materialize. Then two other experiments were tried. The first of 
these was another series of tariff measures, the most spectacular of which 
was the McNary-Haugen bill, twice passed by Congress in different forms 
and twice vetoed. This legislation sought to create an export corporation to 
buy American farm products and resell them on the foreign market. Great 
Britain, Australia, New Zealand, and several other countries have experi- 
mented with these export corporations and in some cases— notably Australia 
—with apparent success. But the President would not approve it. 

The second experiment of the 1920's foreshadowed the New Deal policy of 
the following decade. This was the Agricultural Marketing Act of 1929. Its 
purpose was to limit domestic production, assist in the marketing of the 
principal agricultural crops, and encourage the formation of farmers’ co- 
operatives. A government corporation was formed to help stabilize the price 
of grain by purchasing surpluses in order to take them off the market. But 
the depression deepened and a new administration took control in Washing- 
ton before this program got well under way. 

The New Deal farm program, under Franklin D. Roosevelt’s administra- 
tion, was called the National Farm Program. It was, as Stuart Chase has 
suggested, a comprehensive and ambitious one. It sought the ever-normal 
granary and parity prices with industry and labor. It was concerned with 
conservation, efficiency of production, regulation of production and dis- 
tribution, crop insurance, rural electrification, a farm tenancy program, 
and cheap credit— in fact, it ran the gamut of the farmer’s needs. 

Among the more notable features of the New Deal farm program was the 
Agricultural Adjustment Administration, which virtually removed the great 
staples of cotton, corn, rice, tobacco, and wheat from the free market. A 
government corporation purchased and held butter and other food and 
agricultural surpluses for resale and distribution as needed. The Food Stamp 
Plan was also designed to withdraw agricultural surpluses from the free 
market and utilize them outside it. Various marketing agreements were 
negotiated, especially in milk, in order to fix and maintain prices. 

In addition, the Farm Security Administration (now the Farmers Home 
Administration) made small loans to a million or so poor farmers to help 
them get their crops in and purchase needed tools, equipment, and livestock 
so as to get a new start. Vast government credit agencies saved hundreds of 
thousands of farmers from mortgage foreclosures. Regulation sought to 
control middlemen who tried to speculate and gouge the producer. Depleted 
farmlands were restored through soil conservation programs virtually free 
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of charge. And the Rural Electrification Administration brought electric 
power to a million or more farm families. 

The First AAA Program, 1933 to 1938 

The Agricultural Adjustment Act—first passed by Congress in 1933 and 
later revised in 1938 after being declared partially unconstitutional in 1936— 
was the basic agricultural act of this New Deal period. As a landmark in 
American agricultural history, it is not inappropriately compared to the 
Wagner Act of 1935 in the field of labor. 

The purpose of the original AAA legislation was to adjust farm produc- 
tion to effective demand in order to bolster farm prices and to make farming 
more profitable. Specifically, farmers were paid cash benefits for agreeing 
not to produce more than a certain amount of specified products. The proc- 
essors of agricultural products were then taxed a certain amount on the 
volume of business they handled, these funds being used to help defray the 
cost of benefit payments. Farm prices rose, assisted by a serious drought in 
1934 which reduced production still further. 

How did this plan actually operate? In the case of corn, for example, ex- 
perts in the Department of Agriculture would figure out how much corn 
could be sold nationally and internationally at a price that would give the 
farmer a certain profit. Then each corn state was given its prorata share, and 
this in turn was allocated among the corn-producing farmers. The farmer 
agreed to raise only so much, and for this he received a Treasury check. If 
good weather resulted in a larger crop than expected, the surplus was taken 
up by the government. But if the weather was unfavorable, the government 
insured the farmer against loss. In other words, the farmer could not lose if 
he carried out his part of the bargain. 

A very interesting element of democratic participation— not unlike that of 
the New England town meeting— was incorporated into the functioning of 
this system. Farmers were asked first to vote for or against this crop restriction 
plan before it was put into effect. This they did in what was probably the 
most ambitious referendum ever staged in the United States, and the pro- 
posal was overwhelmingly approved. 

But that was not all. Every participating farmer belonged to a county agri- 
cultural conservation association. In 1939 there were more than 3,000 of 
these county associations in the nation, comprising an equal number of 
county farmer committees, and more than 24,000 community committees. 
These community committees actually had the major responsibility for 
administering the plan at their own level. Each group consisted of three 
elected members whose job it was to prepare, check, and approve forms 
used in connection with the programs; to recommend acreage allotments 
and soil-building goals for farms in the community; to assist in checking 
performance preliminary to granting payments and loans; and to help 
county committees and extension agents in educational work. 
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Supplementary Legislation j 1934 to 1936 

Only the basic staple crops were included in the original AAA plan, but 
its underlying purpose was extended by the legislation that soon followed. 
The Bankhead Cotton Control Act and the Kerr Tobacco Act, for example, 
provided for compulsory controls in those fields— the key crops of the agricul- 
tural South. The Soil Erosion Act of 1935 set up the Soil Conservation Serv- 
ice. The Soil Conservation and Domestic Allotment Act of 1936 was even 
more clearly a progenitor of the AAA legislation of 1938, seeking as it did 
to achieve price parity by emphasizing conservation measures rather than 
crop restriction. Farmers received payments for planting soil-holding crops 
such as grass, thereby restricting the production of staples and at the same 
time conserving topsoils and moisture. 

In 1936, part of the original AAA was declared unconstitutional by the 
Supreme Court in the case of United States v. Butler (297 U. S. 1. 1936). This 
is one of the decisions that fanned the flames of the so-called Court-packing 
controversy of that period. The invalidated part of the AAA had to do with 
the processing tax provisions, which were held to invade the reserved powers 
of the states. The other provisions of the act were not affected, but sentiment 
immediately favored newly drafted legislation in which conservation would 
be emphasized more than the restriction of production. 

Conservation Emphasized--the AAA of 1938 

The AAA of 1938 was a comprehensive program built on the foundations 
of preceding legislation. According to its main provisions, farmers were paid 
financial benefits for agreeing to plant less of soil-depleting crops— such as 
corn or cotton— and to plant more of soil-building crops such as grass, which 
could either be plowed under for fertilizer or be kept as a semipermanent 
crop. 

In addition, in connection with certain basic crops— corn, wheat, cotton, 
tobacco, and rice— farmers were paid parity prices for agreeing to plant less 
than their previous allotments. Commodity loans were granted to support 
prices. Surpluses were withheld from the market when two thirds of the 
producers voted in favor thereof. And the wheat crop was given federal 
crop insurance. 

Among the administrative devices under the AAA, certain developments 
were important. First, another government corporation, the Federal Crop 
Insurance Corporation, was organized to provide crop insurance for wheat 
farmers. Second, the Surplus Marketing Administration succeeded the Fed- 
eral Surplus Commodities Corporation and was given expanded powers 
to keep agricultural surpluses off the market. It was authorized to pay ex- 
port subsidies and to seek the means of increasing domestic consumption. 
Methods included the distribution of food to the poor, the victims of floods, 
and so on. Third, the Food Stamp Plan was initiated, by which low-income 
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families were given stamps entitling them to acquire specified surplus com- 
modities through regular retail channels. This was regarded as a means of 
increasing purchasing power and helping the farmer to dispose of surpluses. 
It was first tried in 1939 in Rochester, New York, and spread rapidly to scores 
of other communities. 

Farm prices continued to rise, although not as sharply as between 1934 
and 1936. And the emphasis on conservation and the accumulation of sur- 
pluses was to prove beneficial when the outbreak of war a year or two later 
greatly expanded the demand for agricultural production for the benefit^ 
of the United Nations and ourselves. 

By 1939 the personnel of the Supreme Court had changed. So also had the 
AAA legislation. The marketing quota provisions of the AAA of 1938 were 
upheld in Mulford v. Smith (307 U. S. 38. 1939) and the provisions of the 
Agricultural Marketing Agreement Act of 1937 were favorably acted on by 
the Supreme Court in the case of United States v. Rock Royal Cooperative 
(307 U. S. 533. 1937) and Hood and Sons v. United States (307 U. S. 588. 
1939). 

THE FEDERAL GOVERNMENT AS AGRICULTURAL BANKER 

Agricultural credit is a principal key to farm prosperity. It is difficult for 
many farmers to make a decent living if their farms are heavily loaded with 
debt. Farmers are widely threatened with bankruptcy— as we learned during 
the depression— unless credit facilities are liberal. For these reasons the 
agricultural credit agencies of the government have become extensive. 

The Farm Credit Administration 

The federal government’s interest in agricultural credit extends back to 
President Wilson’s administration when, in 1916, the Federal Farm Loan 
Act was passed. Further steps in this field were taken by President Hoover; in 
1933, under President Roosevelt, the Farm Credit Administration was 
created, consolidating all existing agricultural credit facilities. 

The Farm Credit Administration was originally an independent agency. 
Its numerous operating units consist largely of government corporations. In 
1939, however, under one of the federal reorganization plans, the FCA was 
placed under the jurisdiction of the Secretary of Agriculture, where it has 
since remained. 

In extending to the farmer a great variety of credit facilities— in the man- 
agement of which the farming communities themselves actively cooperate— 
the Farm Credit Administration has divided the country for administrative 
purposes into twelve regions. A central city in each region becomes FCA 
headquarters, and in each there are four units, including a federal land 
bank, a federal intermediate credit bank, a production credit corporation, 
and a bank for cooperatives. 

Each district has an over-all farm credit board whose members are the 
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heads ex officio of the four credit institutions mentioned. All the banks and 
all the corporations have their own officers. Coordination is secured through 
the Farm Credit Board and a top executive called the general agent. Interest 
rates formerly ranged from ly^ to 5 per cent but on July 1, 1944, most rates 
that had been 5 per cent were reduced to per cent. 

What do all these separate agencies do?^ Each has its own sphere. The 
federal land banks make long-term loans at low interest rates to farmers who 
give a first mortgage as security. Other loans, financed through a corporate 
affiliate, may be made with a second mortgage as security and are used for 
refinancing. 

The intermediate credit banks assist other federal institutions by supply- 
ing short-term funds at lower rates. The production credit corporations also 
make short-term loans but, as their name implies, they are for the limited 
purpose of production. Farmers generally get cash for their crops in an 
annual lump sum, and for the rest of the year they may need financial help. 

And finally, the bank for cooperatives helps farmers’ cooperatives in their 
buying and selling operations. In 1940 there were more than 12,000 of these 
farmers’ cooperatives; in 1948 the National Council of Farmer Cooperatives 
represented 2.6 million farmers, including 23,000 dairy cooperatives. Interest 
charged is as low as 1^ per cent. In the 1944-1945 season, more than 10,000 
cooperative associations with a membership of 4.5 million persons did a 
total business estimated at |5.6 billion. Commodities affected included 
cotton and cotton products, dairy products, fruits and vegetables, grain, 
dry beans, rice, livestock, nuts, poultry products, tobacco, and wool and 
mohair. In the 1949-1950 season, one cooperative alone handled more than 
2 million tons of produce at a wholesale dollar volume of $142 million. 
For the nation as a whole it was estimated that 4 million farm families 
belonged to one or more cooperatives. 

In addition to the credit facilities listed above, the Commodity Credit 
Corporation, which has been mentioned, was created by executive order in 
1933 for the purpose of buying, selling, holding, lending on, or otherwise deal- 
ing in, such surplus agricultural commodities as might be designated. A year 
later the Federal Farm Mortgage Corporation, with a capital of $200 million 
and bonds to the extent of $2 billion, was created by Congress to swell the 
financial resources of banks engaged in refinancing farm mortgages. In 
1939 this corporation was merged with the Farm Credit Administration. 

As a result of these measures, faun mortgage foreclosures were stalled. Bil- 
lions of dollars were made available for any and all purposes that farmers 
might have. The agricultural credit system has apparently been established 
on a permanent footing. Loans on mortgages may be repaid over long periods 
of time and refinancing is made easy. Interest rates are high enough so that 
as financial ventures these agencies have paid on a strictly business basis. A 

7 Full information concerning these banks and corporations is found in the U. S. Govern- 
ment Manual, published annually by the federal government in Washington. 
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picture of the agricultural credit structure is shown in the diagram on 
page 844. 

The farmers themselves play an active role in agricultural banking policy 
and management, especially in the banks for cooperatives and the produc- 
tion credit units. The credit structure of agriculture is now apparently on a 
sound basis. But credit, of course, is only part of the farmer’s problem. 

OTHER PROGRAMS AIDING THE FARMER 

Other major programs aiding the farmer in special problems are the Rural 
Electrification Administration, the Farmers Home Administration, and the 
Soil Conservation Service. 

The Rural Electrification Administration 

The mechanization of farming requires that electrical energy be made 
widely available and in cheap enough units so that milking machines, 
coolers, pumps, barn and poultry-house lighting, hay-drying machinery, and 
similar equipment can be run at low cost. Up until the 1930’s, rural electri- 
fication had proceeded only slowly in the United States, largely because 
service to concentrations of urban population is highly profitable but service 
to sparsely settled communities is not. 

In 1935 the Rural Electrification Administration was created by execu- 
tive order and authorized to spend funds made available for the emergency 
work relief program. In the following year, however, the Rural Electrifica- 
tion Act placed the agency on a permanent statutory basis and appropriated 
S410 million to be used for this program. Half of the amount was earmarked 
for generation and transmission, the remainder for loans to farmers for 
wiring, the purchase of equipment, and other expenses. The investments 
in the production and transmission of power are self-liquidating— that is, 
they are repayable in full, with interest. They may be made to state and 
local governments, to farmers’ cooperatives, or to private companies and 
individuals. By 1950, more than $3.5 billion had been loaned. Many parts 
of the country have benefited greatly. There are regions in Nebraska, for 
example, where the electrical facilities are comparable to those furnished 
by the Tennessee Valley Authority. 

The results are interesting. In 1935, only 10 per cent of the nation’s farms 
were receiving a power-line electrical service. Four years later, in 1939, they 
had increased to 27 per cent, representing the power-line electrification of 
more than a quarter of the farms of the country. With the conclusion of 
World War II, in 1945, many privately owned electricity companies 
announced their intention of extending their rural facilities. In 1950 the 
REA found itself with power lines in forty-six states, Alaska, and the Virgin 
Islands, with almost a thousand REA-financed power stations, with nearly 
a million miles of line, and with three million rural customers. Thus it 
may not be many years before rural electrification in the United States 
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is largely complete. Countries like Norway and Sweden have proved that 
electric power need not be denied isolated areas. 

In 1949 an additional function was placed in the REA when Congress 
authorized it to make loans to finance expanded telephone service in rural 
areas. This service was badly needed because over the years the old farmer- 
owned mutual systems have gradually deteriorated, and the larger companies 
find it unprofitable to take them over. Consequently, the number of rural 
telephones dropped from 2.5 million in 1920 to 1.5 million in 1940. Today 
only about 40 per cent of the homes in rural communities enjoy telephone 
service, whereas more than 72 per cent have electric power as a result of 
the work of the REA. 

The Rural Electrification Administration was originally a separate 
agency with corporate characteristics. In 1939 it was transferred to the 
Department of Agriculture under a reorganization scheme. By 1945 Con- 
gress had decided that it was better off as a separate unit and it was once 
more made an independent establishment, but by 1949 it was back in the 
Department of Agriculture. 

The Farmers Home Administration 

The Farmers Home Administration grew out of the earlier Resettlement 
Administration, created in 1935. Both were designed to assist farmers in the 
lower-income groups, and especially tenant farmers, sharecroppers, dust- 
bowl farmers and those who fell within the designation “forgotten man.“ 
Like most programs that aim at social and economic reform, the agency has 
seen stormy days. 

The Resettlement Administration, created by executive order under the 
Emergency Relief Appropriation Act of 1935, was designed to help the four 
million “economic refugees” in areas hardest hit by the depression. 

The work of the Resettlement Administration was in four principal parts. 
A land-use program was designed to close out some 10 million acres of sub- 
marginal land and resettle its populations. A resettlement program was to 
furnish homes and a new start in life for persons moved from submarginal 
areas and for those left stranded as a result of failing industry, as in the 
case of some of the coal mining regions of West Virginia. 

Next, a rehabilitation program aimed at the alleviation of immediate 
distress and the provision of loans for seed, livestock, equipment, and so on. 
And a suburban resettlement program was to build model housing com- 
munities on the outskirts of large cities so as to encourage a better balance 
between city and rural life. 

When these programs of the Resettlement Administration were dispersed 
in 1937, the Rural Rehabilitation Division became the Farm Security Ad- 
ministration simply by virtue of the fact that the secretary of agriculture 
changed its name; in 1946 it finally became the Farmers Home Administra- 
tion. As of 1950, a million farm families who lacked other sources of credit 
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had been aided by loans to purchase machinery, equipment,, livestock, seed, 
fertilizer, and other farm and home supplies they needed in order to get 
back on their feet following years of depression. The loans amounted to 
more than $1 billion, 87.4 per cent of the matured principal has been 
repaid, plus more than $115 million in interest. 

Furthermore, beginning in 1938 an extensive medical and dental group- 
health program was carried on by the FSA in a cooperative fashion. Almost 
a hundred semipermanent camps were established, especially in the Far 
West, for migratory laborers and their families. The program of the FSA 
was not as comprehensive as that of the Resettlement Administration but 
it was probably more direct and practical. Today the functions of its suc- 
cessor, the Farmers Home Administration, are limited pretty largely to the 
provision of credit and the collection of loans made in the past. 

In 1937 a Committee on Farm Tenancy appointed by President Roosevelt 
submitted a comprehensive report on that subject which is well worth read- 
ing.8 Two fifths of the farmers, it revealed, were tenants and the number 
was increasing. Three million farmers lived under conditions that made 
them a “prey to economic and even political parasites.'" Families were living 
in conditions “little, if any, above the lowest peasantry in Europe."" Most 
people do not know it, but America is full of rural slums. 

The report also showed that these submerged classes are undernourished. 
“Their food,"" it revealed, “is lacking in variety and in essentials for nutri- 
tional balance. Their bodies are easy prey to the ravages of disease; pellagra, 
malaria, and the hookworm and other parasites exact heavy tolls of life 
and energy. Suitable provisions for the maintenance of health and treatment 
of disease for these classes of families are lacking or inadequate in many 
localities.’" These findings were confirmed by the Selective Service records 
of World War II, which showed a discouraging number of rejections for 
medical reasons. 

In an effort to deal with the situation reported by the Committee on 
Farm Tenancy, in 1937 Congress passed the Bankhead- Jones Farm Tenant 
Act and placed its administration under the Farm Security Administration. 
The purpose of the act is to help deserving tenants purchase single-family 
farm units. During the first seven years of this program. Congress appro- 
priated almost a quarter of a billion dollars for its operation. Loans to 
farmers are repayable over a period of forty years and bear 3 per cent 
interest. During the first six years of operation, more than 35,000 families 
were assisted in securing farms. 

The Soil Conservation Service 

Soil conservation is not a new emphasis in the Department of Agriculture. 
As early as 1900, Theodore Roosevelt and GiflEord Pinchot were arousing the 
country to our profligate waste of resources, as a result of which the Forest 



AMERICAN GOVERNMENT IN ACTION 


850 

Service was created in the Department o£ Agriculture and is now responsible 
for 152 national forests covering 179 million acres, or nearly a tenth of the 
nation's land surface. Land is a basic resource, next only in importance, 
perhaps, to people. All we eat and wear comes from the earth. Agriculture 
is the basis of any economy. Why, then, are we so wasteful? 

The Soil Conservation Service was created in 1935 in pursuance of the 
Soil Erosion Act of that year, already mentioned. It administers a compre- 
hensive and long-range program, relying largely on the education of farmers 
and on cooperation with them. An objective is the retirement and replanting 
of submarginal lands no longer suitable for agricultural purposes. By 1940, 
state laws providing for the establishment of soil conservation districts had 
been passed by 38 states, and 314 districts had been organized, embracing 
a total area of some 190 million acres. At the same time, an equally large 
area was covered by districts in process of organization. 

The work went forward rapidly, and by 1950 all of the states as well as 
Puerto Rico, the Virgin Islands, Hawaii, and Alaska had passed enabling 
legislation; more than 2,209 districts, covering 1.2 billion acres and affect- 
ing 4.7 million farms, were in operation. This is one of the most promising 
areas of federal activity. 

In the operation of the program of Soil Conservation Service, the cooper- 
ating farmer enters into a contract with the Conservation Service and 
agrees to carry out a long-range program with the assistance of the govern- 
ment’s resources. His land is then surveyed from the air, the soil and layout 
are analyzed and charted for use. Water supply is conserved and regulated. 
Soil erosion is checked. Fences are changed and contour lines surveyed for 
strip cropping. Pasture clearance and minor engineering jobs are furnished 
by the Conservation Service at cost. Areas that should not be used for culti- 
vation are reforested. 

Most of the SCS programs deal directly with the farmers and include 
farmers on the local district committees. Thus local control is combined 
with centralized management and technical skill. And great sections of the 
country are being restored to a useful purpose. 

QUESTIONS 

1- Distinguish five principal periods in the development of agricultural 
policy in the United States. 

2. Mention four major economic and social factors that have caused 
farmers to rely increasingly on governmental programs. 

3. Make a list of the provisions of the Constitution that may be relied 
upon to justify farm legislation and farm programs of one kind or another. 

4. Compare the size and importance of the United States Department of 
Agriculture between 1933 and 1945 and the Departments of Labor and 
Commerce during the same period. Why the difference? 



THE PROBLEMS OF AGRICULTURE 85 1 

5. Explain the operation of the two Agricultural Adjustment Admin- 
istration (AAA) programs. 

6. Compare the cases of United States v. Butler and Mulford v. Smithy 
turning to the original Supreme Court reports to read them in full. 

7. To what extent are departments of agriculture found in state govern- 
ments? 

8. Why are farmers singularly effective in their political influence? 

9. Explain the work of the county agent, the Soil Conservation Service, 
the Farm Credit Administration, and the Farmers Home Administration. 

10. Outline the history and achievements of the Rural Electrification 
Administration. 
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CHAPTER 44 


PLANNING. STABILIZATION. AND 
ECONOMIC WELFARE 


As society becomes more complex, more and more private and public pro- 
grams will apply to social and economic life. The multiplication of such 
programs increases the interrelationships involved. The need for careful, 
over-all planning, therefore, will grow. The situation in agriculture shows 
how this works. The amount that agriculture must produce depends on a 
variety of factors lying outside the field of agriculture itself, including 
domestic and world markets, industrial production and prices, employment 
or unemployment, and wage rates generally— factors that determine how 
much can be spent annually on the market basket. At some point in the 
social complex, therefore, there must be the means of determining and 
correlating these factors for the benefit of the farmer. 

Similarly with the other two of the Big Three. Businessmen must know 
how much of their product can be sold at a profitable price. This knowledge 
requires full information about such things as world markets, competing 
products, what the public will buy, how much can be spent on advertising, 
the trend of wage rates and taxes, and so on. The success of most American 
business enterprise depends on how fully and accurately it can plan ahead. 

Labor, in turn, must know how much individual employers can afford to 
pay in wages, how much social wealth is produced by scientific discovery 
and improved mechanization, what the effect may be of foreign competition 
or of tariffs, and the operation of the business cycle. 

It is important to remember that if some parts of the economy are care- 
fully calculated in advance, while others are not, those that are not planned 
will throw the whole economy out of “"order, including that part which has 
apparently been stabilized by rational design. No truth of political economy 
in recent years stands out more clearly than this. Those business concerns 
that plan are pulled down along with everybody else by those that make 
no attempt to gauge supply and demand. 

Imagine what would happen, for example, if such major industries as the 
Bell Telephone System or General Motors failed to plan as carefully as pos- 
sible. In large cities such as New York, Chicago, and Washington, the Bell 
System is not satisfied with a mere five-year plan. Washington's telephone 
extension program alone requires a twenty-five year plan. There the com- 
pany must be able to foretell where population and industries are going to 
expand— whether to the northwest, the southeast, or in some other direction 
—in order that the main cables, switchboards, and necessary installations 
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will be available when needed. No company can afford to dig up a million- 
dollar cable merely because, through carelessness, it guessed wrong a few 
years ago. 

When government fails to comprehend the totality and interconnections 
of economic forces, the effects are more serious than when individual seg- 
ments of the economy fail to take heed of the morrow. Government, stand- 
ing at the center of the economic system and attempting to legislate for it 
and stabilize it, must do the best planning job in all of society. Otherwise 
one law will cancel out another, causing confusion rather than stability; 
vast sums of money and energy will be wasted; and the uncertainty will act 
as a general depressant. We have seen this happen before. 

Until World War II, the federal government made some progress in over- 
all planning, but achieved less than was apparently required. This caused 
George Galloway to say, in Planning for America, that in the past few years 
the federal government “has not tried to plan output to meet consumer 
needs or to balance income distribution with productive capacity or to 
achieve ... a full and balanced use of available resources. Its ‘planning' 
has been of the interest-group kind that neglects the over-all effects on the 
economy as a whole, as well as the interactions of inconsistent policies." 
These lines were written before World War II. During the war, of course, 
there was a very thorough planning of the national economy: nothing short 
of that would have achieved victory. After the war, the- National Security 
Resources Board and the Council of Economic Advisers, planning and 
advisory agencies to a certain extent, were created as part of the President's 
Executive Office. 


PLANNING ALREADY EXTENSIVE 

It is unfortunate that it is necessary to use the word “planning." Most of us 
react to that word in a manner quite different from our reaction to its 
synonyms. The term “forethought," for example, does not cause such chills 
to run up and down our spines. Nor do other synonymous terms such as 
“anticipation," “prevision," “looking ahead," “rational design,'" “predic- 
tion," “balance," “equilibrium," “skillful calculation," or “acumen." To 
many of us the word “planning" suggests totalitarianism, dictation, and 
undemocratic domination. No doubt a good deal of this emotional antipathy 
stems from the use of the word “plan" in Soviet Russia's Five-Year Plans, 
coupled with a fear of communist domination of the capitalistic world. 

Because of the way we have been conditioned in this area, therefore, it is 
hard to deal rationally and soberly with the practical concerns that control 
our future.^ For one thing, we fail to realize the extent to which planning 
normally takes place in our everyday lives. All legislation, for example, is a 
form of planning, whether we call it that or not. And since there has been 

1 For an excellent discussion of "The Climate of Opinion” with regard to planning, see 
George B. Galloway, Planning for America (New York, 1941), Chap. 2. 
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much legislation in recent years, it follows that there has been much public 
planning. Planning has no fixed meaning— we can have as much of it and 
as many kinds of it as the problems of society seem to require. 

Since we already plan, the question confronting the American people is 
not whether to plan or not to plan; it is not a choice between a plan and 
no plan that confronts us. Rather, we must determine the degrees and type 
of planning that we think are necessary to undertake in the future. 

The Nature of Planning 

There is every indication that public planning will grow as our social and 
economic complexities increase. It becomes important, therefore, to consider 
the factors involved. 

What is planning? Planning is fact finding applied to problems and poli- 
cies, from which a work plan emerges. Planning is the advance determina- 
tion of how the ends and the means are to be bridged. Public planning is 
the application of the best intelligence available to programs of common 
affairs in the public field. ‘'Planning,** says George Galloway, “is the oppo- 
site of improvising. In simple terms, it is organized foresight plus corrective 
hindsight. It takes all public problems for its province and pertains to all 
the problems of government, economy, and society.** 

What are the elements of planning? In planning there are five principal 
steps. First comes the determination of objectives. Examples of this would 
be the achievement of a full level of employment, or the control of soil ero- 
sion. In a democracy, the determination of objectives is often the most diffi- 
cult problem of all because all sides must be taken into consideration. But 
we are constantly doing this when we pass major legislation. 

The next step is research, or fact finding. If we do not have the facts, we 
act blindly. Following this comes the consideration of alternative solutions. 
Often there is more than one way of solving a complex problem. Then there 
is policy making, or decision. This part of the process, like lawmaking, 
involves a consideration of the relation of proposed action to affected and 
related areas, and the decision between alternatives. The final step is the 
detailed execution of the plan that has been decided on. 

This is the way we plan as individuals, or as niembers of business, labor, 
professional, or agricultural groups. The steps involved in public planning 
are the same except that the factors involved are usually more numerous 
and more complex. 

What are the aims of planning? Planning, like government, is an instru- 
ment. What we do with planning depends on how we go about it and 
whether the control is broadly democratic or narrowly selfish. Intrinsically, 
planning is neither good nor bad. It may be used, as by the warlords of 
Japan, for nationalistic purposes, or as by the staff of the Children*s Bureau 
to improve the lot of children in a democracy. It may be employed to pro- 
duce motor cars or atomic bombs. Simply because government is sometimes 
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dictatorial does not mean that it cannot be democratic. The same statement 
applies to planning.^ 

According to Harlow S. Person, an outstanding American authority in the 
field of scientific management of industry, no more regimentation is involved 
in the execution of a planned program than in one that is unplanned.^ 
Compulsion is present in both. On the whole, says Person, planning prob- 
ably produces less regimentation by eliminating some of the uncertainties 
in the situation. In either case, how a plan is formulated and later executed 
is subject to much variation; it may be either dictatorial or democratic 
depending on the type of control. Planning is no more inherently freedom 
robbing than government is inherently freedom robbing. Both may serve as 
the instruments of freedom. 

Is planning compatible with free institutions? Eugene Staley, an econ- 
omist, has made some interesting points in his reply to the question of 
whether planning is compatible with free institutions. The guiding con- 
siderations, said he, are, first, that all planning for the United States should 
be designed to fit a mixed economy, in which one part is competitive and 
free from major regulation, and the other is monopolistic and controlled. 
Second, economic planning must be positive and adaptive, not restrictive 
and rigidifying. It must take into account the interests of all who are affected 
by it, and must offer the opportunity for democratic participation. Planning 
must not be controlled by any one group. And when each group in the 
economy knows its allotted task, then it should be allowed to accomplish 
that task. In addition, planning must not be narrowly national or national- 
istic, because it then will merely contribute to mightier cataclysms in the 
world scene. Equally, a stable condition of peace is necessary if democratic 
planning is to succeed. 

If, therefore, we in the United States were to undertake a program of 
comprehensive national planning, it would have to be democratic in pur- 
pose and method, and it would have to follow the traditions of majority 
rule. Otherwise, national planning would not accord with the American 
tradition.^ 

There is much in our history and spirit as a nation that disposes us toward 
a more comprehensive type of national planning. Have we not led the world 
in the study of business management and scientific management generally? 
Scientific management applied to business is. almost identical with public 
planning. The framing of the Constitution, Hamilton’s plan of manufac- 
tures, our policy of protecting infant industries, the growth of trusts and 
monopolies, the organizing skill we demonstrate in time of war— these are 
some of the manifestations of the organizing traits that make planning a 


2 See Barbara Wootton, Freedom under Planning (Chapel Hill, N. C., 1945). 
s Harlow S. Person, ed., Scientific Management in American Industry (New York, 1929), 
Chap. 1. 

4 Eugene Staley, '‘Economic Planning and Free Institutions,” Plane Age (February, 1940). 
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success. We see it also in our city planning. Our. whole planning for the 
use oi natural resources and land is the lineal forerunner of planning on a 
broader scale. Indeed, the United States has more of a tradition and more 
oi the tools oi planning than the collectivist countries whose names we 
associate with the idea. 

Planning and the National Economy 

A criticism of planning that alarms many people is the fact that planning 
is “too much up in the air.*' An effort to give body and substance to plan- 
ning, however, has been made in fields as diverse as economics, natural 
resources, and social welfare. 

In the National Resources Planning Board report entitled The Structure 
of the American Economy, Gardiner C. Means described what is embraced 
by the full, balanced, and efficient use of resources. “If a country were using 
its resources to the optimum,'' says Means, “there would be no unemploy- 
ment of men or machines except the minimum unemployment necessitated 
by seasonal production, transfer from one activity to another, and similar 
causes. The resources going into different us^s would be in balance with each 
other and in relation to the consumers' wants: so much land and labor in 
wheat and so much in cotton, so much labor and equipment in making 
clothing and so much in making automobiles; and finally, in doing any 
particular job, the minimum amount of resources would be used or con- 
sumed consistent with the job to be done. Thus, effective use of resources 
could be said to consist of full, balanced, and efficient use. . . ." ® 

The extent to which, as a nation, we have failed to make a “full, balanced, 
and efficient use" of our national resources is illustrated by the fact that 
between 1929 and 1937— a period of only eight years— we wasted through idle- 
ness some $200 billion worth of goods and services.® 

In Planning for America, the objectives of economic planners are said to 
be: (1) A progressively rising standard of living, including minimum essen- 
tials for all at all times; (2) maximum utilization of our productive powers 
to increase output so as to make a rise in standard of living possible; (3) the 
adoption to this end of policies of expansion rather than restriction by 
industry, labor, and the government; such policies to be based in turn upon 
scientific methods of increasing efficiency, productivity, and distribution; 
(4) the reduction of industrial fluctuations and the maintenance of a balance 
between production and consumption; (5) an increase of, and greater equal- 
ity in the distribution of, the national income; (6) greater stability of em- 
ployment and continuity of income; (7) greater interest and satisfaction in 
work; and (8) a reduction in the hours of labor." It is one thing, however, 

5 National Resources Planning Board, The Structure of the American Economy (Tune, 

1940), p. 4. ' 

6 Ihid. 

f Galloway, op. cit., p. 10. By permission of Henry Holt and Company, publishers. 
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to State objectives and another to work out the detailed plans for putting 
them into effect. But it is an achievement even to state the objectives. Plan- 
ning is not something done all at once by some divine flash of inspiration. 
Planning is a slow, methodical process in which everyone who performs a 
social function must cooperate. 

WHERE PLANNING TAKES PLACE 

Another reason that many Americans are opposed to national planning is 
that they often assume planning to be something that takes place only at the 
top of the governmental pyramid directed by a small group of men holding 
dictatorial powers. Some zealous advocates of planning have undoubtedly 
cherished this view, but in general they may be classed as impractical 
visionaries. 

If planning is judged by the examples found in the United States, the 
impression it makes is quite different. In business enterprise, in govern- 
ment, and among the interest groups, planning is a process in which the 
entire stafiE of the organization must participate. Planning relies on fact 
finding and on past experience, so that each segment of the group must 
contribute to this pool of information. And finally, planning involves the 
division of labor, each section of the organization having an essential task 
to perform. Thus planning is a two-way affair. Information goes up the line, 
and when plans have been articulated they go down the line to be admin- 
istered. ^ 

This is not to suggest that comprehensive planning can be undertaken 
without adequate machinery at the top. Such machinery is necessary to 
every kind of planning group. In a business corporation, planning is usually 
the function of a policy committee, assisted by a technical staff, which has 
the responsibility for over-all planning. In cities, such a group is called a 
city planning commission; in, the states, it is generally called a planning 
board; in the federal government, until 1943, it was the National Resources 
Planning Board. 

The important point to remember is that top planning is essential because 
there must be coordination at that level; but planning that is realistic and 
successful involves the active cooperation of all parts of the enterprise. In 
terms of national planning, therefore, the more active the collaboration of 
all elements in the economy, the more successful our national planning 
process will be. But where should the top planning board be located? Two 
requirements must be observed at whatever level of administration is in- 
volved: the planning board must be organizationally separate rather than 
subordinate, if it is to do its best work; at the same time, however, it must 
be tied in closely with the responsible top officials. In the case of the federal 
government, this means both Congress and the President. 

8 Marshall E. Dimodc, The Executive m Action (New York, 1945), Chap. 10. 
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To the extent that responsible government obtains, and cooperation 
between the legislative and the executive branches is assured, the top plan- 
ning arrangement may be expected to work very well. In fact, in a democ- 
racy, that is the only satisfactory way of providing public control over this 
area of governmental activity. But where cooperation is not assured, we may 
expect institutional jealousy to flare up as it did when Congress abolished 
the National Resources Planning Board. If the President had consulted 
Congress more fully beforehand, would the result have been different? It 
is possible. 

Planning by the Big Three 

Planning has its place in the work of business, labor, and agriculture. 
For example, all business corporations must plan. Some plan well, others 
not so well, and some, it would seem, very poorly. But by and large, success- 
ful corporations do a good job of planning and pride themselves on the 
accuracy of their predictions. The organizations of business interest groups 
also plan. Trade associations have become increasingly skilled at it. The 
National Association of Manufacturers, the United States Chamber of Com- 
merce, and state and local chambers of commerce constitute the chief over- 
all planning agencies in this area. These groups speak of the “self-government 
of business,'' but that is simply another term for planning. They want to 
foretell what is likely to happen so as to be prepared to meet it. Once they 
are able, to predict the course of events, they are in a better position to 
shape the future to their own needs. 

Organized labor’s stafiEs of economists, statisticians, and technicians of all 
kinds chiefly account for the growth of its power and influence today. In 
its annual conventions, labor’s well-organized executive committees plan 
the strategy toward both industry and government. The better these labor 
groups plan, the more rapid is the progress of their program. A large part 
of labor’s planning, as has been seen, is directed toward government pro- 
grams, in favor, for example, of the National Labor Relations Board, 
social security, housing, and public works, and against the Taft-Hartley Act; 
indeed it has been concerned with all the major legislative enactments of 
the past decade or so. Generally, a well-financed department in each of the 
labor organizations deals exclusively with legislation and contacts with gov- 
ernment. 

In agriculture, which has done more planning since 1953 than any other 
segment of the economy, there is a hierarchy of planning machinery all the 
way from community farmers' committees and the county agent right up 
to the vast network of organization in the Department of Agriculture in 
Washington. One planning bureau alone— -the Bureau of Agricultural Eco- 
nomics— was spending something like |2 million a year during the New Deal 
period. At present it is organized, not as a separate bureau among many 
in the department, but as a staff unit in the Secretary's office, so as to be 
readily available at all times. 
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Government Planning Agencies 

0£ the literally hundreds of planning boards and commissions existing in 
the United States, city planning is probably the oldest of all— William Penn's 
plan for Philadelphia goes back to the 1680’s. The nineteenth century saw 
an extensive development in city planning. Planning is also the most impor- 
tant peacetime concern of the general staff of the armed forces. Natural 
resources and conservation depend on widespread planning activities, in- 
cluding the consideration of forests, water, land, minerals, fuels and energy, 
transportation, land-use surveys, and mapping. Indeed, planning is a part 
of the work of every department and agency of government. From the 
Department of Commerce and other federal agencies, through the Tennessee 
Valley Authority, down to the remotest New England or prairie town, plans 
and projects of many kinds are being formulated this very minute. But 
everything that has to do with planning is not called planning. 

With the creation in Washington of the National Resources Board in 
1934, scores of planning agencies, so designated, were established at all 
levels of government. By 1936, every state save Delaware had ‘set up a state 
planning board. In the United States today a hierarchy of governmental 
planning boards and commissions— local, county, state, regional, national, 
and even international— deals with a wide variety of problems. Most' of 
these boards are concerned with city planning or with natural resources, 
but increasingly they are studying the total situation in the area. In the 
Pacific Northwest, for example, the regional board, assisted by state and 
local boards, has dealt with all of the elements of an expanding economy, 
including land, water, electrification, industry, transportation, farming, 
labor, social problems, government, schools— all the interrelated elements of 
community well-being. The planning of the Tennessee Valley Authority is 
organized on a similar scale. 

Surveys of public opinion have shown that people are apparently solidly 
behind local and state planning programs even when they are opposed to 
planning at the national level. They can see the need when the problems 
are close at hand and the solutions hold promise of a direct benefit. But 
in the case of national planning, we apparently still associate the idea with 
foreign “isms.*^ 

The National Resources Planning Board 

The most outstanding public planning agency that the United States has 
so far produced was the National Resources Planning Board, created by 
executive order of President Roosevelt in 1934 and allowed by Congress 
to lapse in 1943. During the fateful years of the depression, the National 
Resources Planning Board gave us a start in national planning that will 
sometime be considered historic. 

Under the various titles from time to time— it was once called the National 
Resources Committee— the board supplied the President and Congress with 
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a wealth of research and plans. It attracted to its staff some of the most able 
experts, in a wide variety of fields, that have ever been brought together in 
one organization. The board served as the means of stimulating, financing, 
and continuing the planning agencies at the regional, state, county, and 
local levels, so that even though the board itself was abolished, its work 
at the lower levels carries on. 

In 1940 the board was transferred into the White House organization as 
part of the Executive Office of the President. The President hoped that 
Congress would give the board a permanent statutory basis as well as more 
adequate financing; instead. Congress abolished it. The reasons are uncer- 
tain. Institutional jealousy between Congress and the President undoubtedly 
had much to do with it. In addition, some members of Congress connected 
the board with '‘brain trusting’’ and the proliferation of alphabetical agen- 
cies in Washington, This latter explanation seems to have little base. But 
the question of where planning should be located in the federal govern- 
mental organization raises a difficult problem of long-range significance. 

The National Resources Planning Board consisted of three members and 
two part-time advisers, appointed by the President. It had a research staff 
headed by a director, and a field service operating in nine regions. The 
board’s total staff in 1940 was less than two hundred persons and its budget 
was in the neighborhood of a million dollars. At the outset, the board con- 
fined itself almost entirely to the physical, or resource type of planning, 
but later it broadened its view and included economic, social, and govern- 
mental problems as well. In other words, the board became a real national 
planning agency rather than one concerned merely with natural resources. 
This spreading emphasis was undoubtedly one reason for the disapproval 
of some members of Congress, since any broad consideration of problems 
and goals is regarded by some people as socialistic. 

Some of the outstanding studies turned out by the National Resources 
Planning Board include the following: 

Criteria and Planning for Public Works, 1934 

Economics for Planning Public Works, 1935 

Regional Factors in National Planning and Development, 1935 

State Planning, 1935 and 1938 

Public 'Works Planning, 19^6 

Our Cities, Their Role in the National Economy, 1937 

Technological Trends and National Policy, 1937 

Energy Resources and National Policy, 1937 

Consumer Incomes in the United States, 1938 

Consumer Expenditures in the United States, 1939 

The Structure of the American Economy, 1939 and 1940 

Research— A National Resource, 1939 and 1940 

Land Classification in the United States, 1940 

Development of Resources and Stabilization of Employment, 1941 
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This incomplete list indicates the range of interests and the significant prob- 
lems with which the National Resources Planning Board was concerned. 
The report on The Structure of the American Economy is especially out- 
standing. 

The Council of Economic Advisers 

At the close of World War II, the Employment Act of 1946 created a 
Council of Economic Advisers in the Executive Office of the President, its 
three members appointed by the President with the advice and consent of 
the Senate. Three prominent economists were chosen, one being designated 
chairman and another vice-chairman. 

The aim of the council is twofold: to make studies on the basis of which 
to advise the President regarding developments in the national economy 
as a whole, and to secure a greater degree of cooperation between the execu- 
tive and the legislative branches of the government so far as planning is 
concerned. In its first four reports the council exercised a marked circum- 
spection dictated by the necessities of preserving, during a period of Con- 
gressional reaction, a new institution with a high potential for initiating 
social change. Nevertheless, the reports are solidly packed with facts and 
advice, cautiously offered, and form the basis of the President’s annual 
economic report to Congress. Then, in accordance with a provision of the 
Legislative Reorganization Act of 1946, which simplified and strengthened 
the internal organization of Congress, a Joint Committee on the Economic 
Report, consisting of members from both houses of Congress, studies the 
report and recommendations of the President for suggestions on new legis- 
lation. 

In 1950 the council was speaking out more often, was attracting wide- 
spread notice, and was apparently becoming a main instrument of national 
policy. Whether its advice will be heeded, however, and whether the nucleus 
of a planning organization will grow from this small beginning cannot be 
predicted with assurance. 

City Planning in the United States 

City planning, as mentioned earlier, is one of the oldest forms of public 
planning we have in the United States.® Moreover, as the population 
becomes increasingly urban (it was 88 per cent nonfarm in 1948), city 
planning will have a growing influence on people’s lives. Can slums be 
abolished, transportation made fast and cheap, recreation facilities used to 
maintain health and vitality, and the cultural life of the city made to com- 
pare with that of the best anywhere? Planning is one of the keys to these 
and many other civic betterments. City planning is concerned with the 
orderly, artistic, and efficient development of urban regions. Examples are 


9 For a brief survey, see Galloway, op, cit , Chap. 28. 
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the original plans for Philadelphia, Washington, and a few other American 
cities that looked ahead. 

The city planning movement gained force during the latter part of the 
nineteenth century but did not become general until after 1900. At first it 
emphasized the physical aspects of urban development, including land, 
buildings, streets, recreational facilities, transport and transit lines, and 
other matters of that kind. In recent years, however, as in other fields of 
planning, city planning has emphasized the interrelationships of economics, 
social, political, and physical factors. In only a few cities, however— such as 
New York“has the planning agency been assimilated into the operating 
structure of the municipal government. The correlation of planning and 
administration is a most difficult problem. 

By 1937 all but two states had passed enabling legislation— some of which 
went back forty or fifty years— for the creation of city planning boards; in 
Massachusetts the appointment of such a board was required by law in all 
cities and towns having a population of 10,000 or more. In the same year 
the National Resources Committee (as the National Resources Planning 
Board was then called) made a survey of city and town planning agencies. 
Of the 1,073 units that it found, 933 were official and the remainder were 
either unofficial or undesignated. In addition, there were 128 city and town 
planning and zoning agencies, and 506 metropolitan and county planning 
agencies; of which 316 were official. The number of town, city, metropolitan, 
and county agencies, therefore, came to a grand total of over 1,500. 

In 1948 a survey of 1,082 cities over 10,000 population showed that 520 
had an official planning board, 83 had an unofficial planning agency or 
committee, 246 had no body of this kind, and of 233 who did not reply 
to the questionnaire, 97 had reported the existence of such an agency in 
1947. Thus more than two thirds of the cities covered were actively inter- 
ested in planning of some sort. The usual city planning body has seven 
members, including ex officio members, appointed by the mayor, the coun- 
cil, or the manager. Occasionally the members are elected instead of ap- 
pointed, but appointment seems the better method. A director and staff are 
usual. In 282 cities reporting in 1947, total expenditures for planning were 
$3,576,500, or nearly $13,000 each, but in 96 cities the expenditure for each 
was less than $1,000. 

The personnel of these planning commissions is generally composed in 
part of legislative and administrative officials of the local government, ex 
officio, plus prominent citizens with technical qualifications who serve with- 
out compensation. The typical commission hires its own staff, whose 
members are usually affiliated with the American Society of Planning 
Officials. 

City planning has made rapid strides in the last twenty-five years, but 
considering the complicated problems of most American cities, the surface 
of what needs to be done has hardly been scratched. A challenging oppor- 
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tunity is here for American college students who have the necessary tech- 
nical training and the additional qualifications of diplomacy, drive, and a 
thorough knowledge of the social sciences. 

National Planning Associations 

The several associations of professional planners include the American 
Society of Planning Officials, with headquarters in Chicago, which has a 
large membership consisting of city, county, state, regional, and national 
planning officials; the American Institute of Planners; and the American 
Planning and Civic Institute. The National Planning Association, which in 
1945 published Strengthening the Congress, includes key leaders in business, 
labor, and agriculture. Prominent businessmen, such as Charles E. Wilson 
of General Electric and Beardsley Ruml of R. H. Macy 8c Company, are 
connected with it. This group has a comprehensive program. 

Several national research foundations are engaged in work that is, or leads 
to, planning. Among these are the National Bureau of Economic Research, 
the Twentieth Century Fund, the Brookings Institution, and the Russell 
Sage Foundation. 


PUBLIC WORKS PLANNING 

Public works programs, as noted above, are among the major activities of 
city and local governments and are accounting for a large part of the peace- 
time expenditure of both the federal and the state governments. People of 
all shades of opinion agree that these programs are indicated in the future 
development of the ’United States, just as they have played a central role 
in offsetting the depression since 1933. 

Among the objectives of physical and public works planning that have 
been suggested are the conservation and efficient use of natural resources; 
the effective location of economic and social units— that is, the adjustment 
of site to function; and the maintenance of a coordinated transportation 
system related to the physical, economic, and social needs of the country. 
In addition, planners stress the maintenance of a suitable environment for 
natural, healthy recreation, and the preservation of the aesthetic values in 
the landscape."^® These, of course, are over and above the counterdepression 
factor mentioned. 

Public works programs, if carefully planned, can be a powerful means of 
stabilizing the economy and helping to straighten out the depressions in the 
business cycle. The theory is that when private employment lags, the pur- 
chasing power of the population must be sustained or the productive 
capacity of the country will not be used and so will cause further unemploy- 
ment. Therefore, if a comprehensive program of public works is planned 
in advance — including roads, bridges, grade crossing elimination, public 


10 Ibid., p. 10 . 
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buildings, public housing, and other programs of that kind— then such a 
scheme can be put quickly into operation and will take up the slack by 
creating employment, which in turn creates a demand for the products of 
the economy. This should help to start the business cycle on its upward 
trend, although it is not always quite as simple as that. An additional factor 
is that if the public works projects are self-liquidating— that is, pay for them- 
selves over a period of time— and are socially useful, they add to the wealth 
and well-being of the nation. 

One reason why public works planning appeals to most businessmen is 
that, in addition to helping to stabilize the economy, it makes available 
greater areas for profitable business enterprise. Many of the projects— es- 
pecially in roads and construction generally— are undertaken on a contract 
basis by private concerns. Business, therefore, demands that such programs 
shall not be planned to displace or interfere with business but to supplement 
and help stabilize it. 

Among the major projects used for economic stabilization during the 
depression of the 1930*s, were flood control, municipal water-supply improve- 
ments, hydroelectric and related multiple-use projects, soil erosion control, 
land reclamation, agricultural land use and resettlement, highways, bridges, 
grade crossings, public building construction, public housing for low- 
income groups, and health, recreational, and cultural activities. 

How Much Shall We Spend on Public Works? 

In planning for full employment, various estimates of what governments 
must be prepared to spend on public works, in case unemployment becomes 
acute, range all the way from $5 billion to $20 billion a year. The amount 
depends on a variety of factors, chief of which is the estimate of how serious 
the extent of unemployment might become. Other considerations are the 
recuperative powers of private business, and the availability of funds. Most 
people agree that the planning of these programs should be undertaken 
well in advance, that all of the possibilities should be explored, and that 
the available projects should be studied, compared, sifted, and given priori- 
ties in advance of the emergency. 

Public Works at the Federal Level 

In an effort to counteract the effect of the depression of the 1930*s, the 
federal government undertook a number of public works programs on a 
national scale. When the depression shaded off into the defense period and 
unemployment rapidly decreased, most of these public works agencies were 
drawn together into an over-all unit called the Federal Works Agency, cre- 
ated in 1939. Among the programs absorbed were the PWA (Public Works 
Administration) and WPA (Works Projects Administration), the United 
States Housing Authority from the Department of the Interior, the Bureau 
of Public Roads from the Department of Agriculture, the Public Buildings 
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Administration from the Treasury Department, and several similar agen- 
cies. The consolidation was not complete, however, because the Corps of 
Engineers of the United States Army, which has jurisdiction over river and 
harbor development in peacetime, and the Bureau of Reclamation in the 
Department of the Interior, which undertakes extensive water and irriga- 
tion development programs in the semiarid lands of the Far West, remained 
outside of the Federal Works Agency. 

During World War II the need for public works as an antidepression 
measure disappeared altogether. The need for public housing, on the other 
hand, increased, and became even more imperative after the war was over. 
Consequently, the United States Housing Authority was withdrawn from 
the Federal Works Agency and combined with other federal housing pro- 
grams to form the National Housing Agency, which in 1947 was itself 
reorganized and joined with units of the Federal Loan Agency to become 
the Housing and Home Finance Agency. In 1949 the Federal Works Agency 
itself was abolished and its functions transferred to the General Services 
Administration created in that year in accordance with the recommendations 
of the Hoover Commission. 

Today public works programs in the federal government are limited to 
planning for possible future emergencies, including another war or another 
depression, and to the construction and management of buildings owned 
or leased by the federal government except those used for military purposes 
or on special service reservations. 

Public Works Departments in the Cities 

The public works activities of the cities are already extensive and will 
probably be broadened. During the past twenty years, as seen in an earlier 
chapter, the federal government became public works banker to city and 
local governments. Millions of dollars that the cities once raised through 
local taxes now come instead from funds in the form of grants-in-aid and 
loans from federal construction and lending agencies. There is every indi- 
cation that this federal-city bond will be drawn still closer and that munici- 
pal public works, in consequence, will be considerably augmented. This 
development is even more likely if major depressions again beset us. 

In the municipalities, the public works program is usually headed by a 
single ofl&cer rather than by a board or a commission, as is typical of schools 
and libraries. The exception is in the field of housing, which is generally 
the responsibility of a virtually independent housing authority working 
directly with the federal government. The chief of the public works depart- 
ment is often an engineer, since his is the engineering department of the 
city government. And this department is generally the largest in terms of 
appropriations and personnel. 

The city public works department is responsible for the operation of the 
water-supply system, which is essential to all aspects of city life. Water 
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must be adequate and pure, else human life, industry, sanitation standards, 
and community living cannot be maintained. One hundred and fifty years 
ago, 90 per cent of the municipal water-supply systems were privately 
owned. Today they are over 90 per cent publicly owned. In some cases the 
cities must go a long distance to get their water. Los Angeles, for example, 
goes 300 miles into the mountains and across a desert. 

The city public works department is also responsible for streets, which 
constitute a major expense. The laying of streets is usually done by con- 
tract by a private concern, but their maintenance, repair, and cleaning 
are the job of the city’s own staff. This area also includes the maintenance 
of sidewalks and street lighting. 

Another responsibility is the transportation facilities of the city. Some 
of these facilities, as in Detroit, Cleveland, Chicago, Seattle, and Boston, 
are municipally owned and operated. In other cities they are regulated 
public utilities. Chicago’s subway system, built just before World War II, 
was constructed with federal assistance. 

Electricity and gas systems are often publicly owned, the former being 
more numerous. When these systems are privately owned they are subject 
to regulation. Municipalities also maintain and supervise public buildings, 
and ports and docks. A major responsibility is the collection and disposal 
of waste and garbage, and the disposal of sewage. This tremendous task 
may be the job of either the public works department or a separate sanita- 
tion department. The amount of garbage, rubbish, and waste collected 
each year in New York City, it is said, would build a tower three times the 
height of the Empire State Building or fill a train 3,500 miles long. 

Public housing, as noted above, is only indirectly a part of a municipal 
public works department. The working relationships between the two 
agencies may be close, but the housing authority generally occupies a posi- 
tion apart in the municipal organization. 

This does not complete the list of the duties of the municipal public 
works department. Cities operate and regulate public markets. Cities such 
as Milwaukee operate civic operas, festivals, and other activities of a cul- 
tural nature.. How much a city undertakes in the public works field depends 
on a number of factors, two of the most prominent being the size of the 
city and the extent to which its inhabitants make it the center of their 
community life. Milwaukee, for example, has a strong civic tradition. 

PUBLIC OWNERSHIP AND OPERATION 

The development of broad public works programs often results in an exten- 
sion of the public ownership and operation of economic services. Examples 
of this are the Tennessee Valley Authority, the hydroelectric projects of the 
Far West— such as Hoover Dam, Bonneville, or Grand Coulee— and the 
electrification programs sponsored by the Rural Electrification Administra- 
tion. Housing is another field where public ownership and operation have 
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recently made great strides. Anyone who studies the history o£ public owner- 
ship will discover that the principal growth has taken place in times of 
emergency, such as war or depression. 

Public owhership and operation are already widespread in the United 
States, though not so much as in the older countries of Europe. With the 
nationalization of British railways following the Labour party’s victory in 
1945, the United States became the only remaining country of importance 
in which private ownership of transportation predominates. Britain also 
added the Bank of England, airlines, coal, electricity, gas, cables, and iron 
and steel to her program of limited socialization. Telephone and telegraph 
systems outside the United States are almost wholly state-owned. In the 
electricity industry in prewar Germany, public ownership and operation 
were three fourths complete, and in Great Britain it was two thirds com- 
plete. In the United States, on the other hand, it is a mere 10 to 15 per cent 
of the total. Los Angeles is the largest city in the country where the munic- 
ipal electric supply is publicly owned and operated. 

Municipal ownership has been particularly widespread in other parts of 
the world and extends well back into an early period. City ownership of 
water-supply systems, street railway systems, and electric light and power 
services, oi;i a world-wide basis, surpasses in magnitude private ownership 
in those fields, but this statement does not apply to the United States. 

Banking, as noted in an earlier chapter, is another field in which public 
ownership has made great strides in recent years. That the United States 
is no exception is apparent when the Reconstruction Finance Corporation 
and the many agricultural credit agencies dealt with in the preceding chap- 
ter are recalled. 

Although the principal concentration of public ownership is in transpor- 
tation, communication, power, atomic energy, municipal utilities, and bank- 
ing and credit, these by no means complete the list. “There are indeed 
few lines of economic activity which have not been undertaken by some 
branch of government in some part of the world,” says Stacy May in an 
article on “Government Ownership” in the Encyclopedia of the Social 
Sciences. He then mentions a list of the fields in which governments have 
operated in recent years. It begins with abattoirs and ends with woolen 
mills, and includes approximately a hundred forms of economic enterprise 
in bewildering array. Almost everything in modern life is listed, including 
some rather bizarre entries such as art wares, museums, golf courses, and 
bull rings. 

Public ownership and operation are often regarded as an alternative to 
public regulation. If the prices of private monopolies are high and the service 
is inadequate, it is argued, the government should create a yardstick— as 
in the case of the Tennessee Valley Authority— and force the regulated 
monopolies to improve their service in accordance with the standards and 
prices maintained by the government in the same field. Others argue that. 



AMERICAN GOVERNMENT IN ACTION 


870 

in the nature of the case, all monopolies and near monopolies should be 
owned and operated by the government. Among the advocates of this idea 
are some conservative laissez-faire economists such as Henry Simons, author 
of A Positive Program for Laissez Faire. Still others look on public owner- 
ship and operation as a means of reducing taxes. And still others— such as 
the Labour party in Great Britain and the Communist party in Soviet 
Russia— view the public ownership and operation of essential units of 
the economy as the only effective means of economic stabilization and 
planning. 

The Supreme Court has sustained public ownership in the United States 
much more consistently than it has the regulation of public utilities. Quite 
possibly this difference in treatment may have a long-range effect in deter- 
mining which of these two social policies will be favored in the future- 
regulation or ownership. The general attitude of the Supreme Court toward 
government ownership and operation of economic enterprises was expressed 
by Chief Justice Taft when he said that the state may engage in “almost 
any private business if the legislature thinks the state’s engagement in it 
will help the general public and is willing to pay the cost of the plant 
and incur the expense of operation.” 

The leading cases dealing with government ownership and operation are 
Jones V. City of Portland (245 U. S. 217. 1917); Green v. Frazier (253 U. S. 
233. 1920); Ashwander v, TV A (297 U. S. 288. 1936); and Tennessee Electric 
Power Co. v. TV A (306 U. S. 118. 1939). The first two of these cases relate 
to the powers of the states and their subdivisions, the last two to the federal 
authority. The earlier cases seemed to suggest that the states, because of 
their reserved powers, have a broader authority as business enterpriser than 
the federal government, but in the more recent ones the powers of Con- 
gress have been construed so liberally that today there appears to be little 
practical difference. 

Governments the world over have shown an increasing preference for 
the corporate device— the method of private business^^— in conducting their 
business operations, and the United States is no exception. In previous 
chapters, for example, we have referred to the corporate character of the 
Reconstruction Finance Corporation, the Federal Deposit Insurance Cor- 
poration, the Tennessee Valley Authority, and others. The government 
corporation, when it adheres to its private prototype, has a board of direc- 
tors, independent borrowing powers, and freedom of internal management, 
but it must be admitted that in recent years many of these characteristics 
have been either discarded or greatly weakened in the United States. On 
the whole, however, the argument concerning the relative efficiency of pri- 
vate versus public management has been considerably less emphasized 
than questions of another order— principally, should the profit system be 

13 . See Marshall E. Dimock, “These Government Corporations,” Harper's Magazine, May, 
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%\^eakened at all, and it once the legitimacy of public ownership in isolated 
instances is recognized, is there any stopping the trend? 

How much public ownership there will eventually be in the United States 
depends on a number of factors. Among them is the degree to which private 
ownership satisfies dominant public opinion, and in this connection, the 
President's proposal, in 1949, to build government steel plants so as to 
compensate for what was felt to be underproduction in the industry, is 
worth notice. As the editors of Fortune commented at the time, ‘'If the 
industry doesn't want to change, there is a convergence of forces likely to 
make it change just the same." In the long run, the public will choose the 
group that is most competent and reliable, whether it be public or private. 
Even if particular units of private ownership are efficient, if the major 
part of the economic system is unreliable and wasteful, a demand for in- 
creased public ownership will spread, catching some of the more efficient 
private firms in the net. 

Public Ownership and Public Control without Ownership 

Widespread public ownership places a heavy load of administration on 
government. The question arises, therefore, of whether the energy of gov- 
ernment can best be spent on public ownership and operation, or on some- 
thing else. If the stabilization of the economy is a primary task of govern- 
ment, then can this goal best be achieved through extensive ownership and 
operation, or through less emphasis on ownership and more on planning 
and stabilization? 

Government works through human agencies. There is a limit to how 
much it can do. The greater the load of government, therefore, the greater 
is the need of decentralizing its administrative operations. To be sure, this 
view is contrary to that of some political scientists who seem to think that 
integration and centralization are universally desirable in public admin- 
istration and that hence everything should be organized into the smallest 
number of units and administered as tightly as possible. The effect of such 
a policy is to burden government to the breaking point. It creates a strain 
at the center that cannot be withstood for very long. Government is like a 
human being— like an executive, for example. The more he takes on, the 
more he must delegate. He must keep a tight control on plans, but if he 
is wise, he does not make the mistake of trying to administer everything 
himself. 

If this principle is applied to government, it becomes clear that govern- 
ment should not burden itself with operating responsibilities to the point 
of neglecting its policy and planning functions, which cannot be under- 
taken as well anywhere else and upon which the stability of the economy 
depends. The national government, therefore, should devolve upon sub- 

For the consideration of the advantages of control without ownership, see Stuart Chase, 
Government in Business (New York, 1935). 
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sidiaries the responsibility for extensive programs of public ownership and 
operation. The cities should bear a major part of the load. So should 
the states and the regional authorities, such as the Tennessee Valley Author- 
ity or the Port of New York Authority. If the service is to be owned and 
operated at the national level, however, then wide use should be made of 
the public corporation. A corporation is a decentralized type of agency 
which does not clutter up and overload the central framework of the 
administration. 

These are important considerations. Experience in other countries con- 
firms the validity of the argument in favor of centralization of planning and 
control and decentralization of operation. Every major country has invented 
its own corporate means of bringing this decentralization about. Great 
Britain uses the public-utility trust; Soviet Russia, the state “trusts'"; France, 
the mixed enterprise; the United States, Canada, Australia, and many others, 
the government corporation. All of these devices have in common the fact 
that they are corporate, and hence do not form part of the central frame- 
work of government. They are decentralized and operate under freedoms 
comparable to those of the private corporation. 

To summarize, if government's economic functions are to expand, too 
high a degree of administrative integration will prove a disservice. The 
best formula is centralization of policy, plus decentralization of program 
execution. The central function of government in the economy is stabiliza- 
tion. This requires central planning by central authorities. Planning is 
already extensive, but the indications are that it will be even broader. 

For complexity we must pay a price. Part of that price is the careful 
calculation by the central government of how the individual contributions 
of the segments of society are to fit together, because if the over-all plan 
is limited or inadequate, individual plans will fly apart. 

QUESTIONS 

1. What is meant by planning? How many types of planning can you 
distinguish? 

2. Does planning have an inherent nature that makes it either auto- 
cratic or democratic? Consult on this question Friedrich A. Hayek, The 
Road to Serfdom, and Barbara W^ootton, Freedofn under Planning. 

3. What five steps are involved in planning? 

4. George Galloway has argued that the planning tradition is stronger 
in the United States than in any other major nation. How is this conten- 
tion supported? 

5. Compare the powers and purposes of the National Resources Plan- 
ning Board and the Council of Economic Advisers. 

6. To what extent is planning found in state and county governments? 

13 See W. F. Willoughby, “The National Government as a Holding Corporation,” Politi- 
cal Science Quarterly, XXXII (1917), 507. 
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7. Outline briefly the history and purposes of city planning. 

8. To what extent are public works programs a stabilizing factor in 
time of threatened or actual depression? 

9. Contrast the government corporation and the regular department as 
mechanisms for conducting the business activities of government. 

10. Compare the extent and character of government ownership in the 
United States with that of Great Britain. 

1 1 . What is meant by control without ownership? 

12. Is there any point in trying to determine the merits and demerits of 
public ownership as an abstract proposition? Many businessmen disagree 
with the economists who believe such a discussion futile. As a preliminary 
step, make as complete a list as possible of the factors that would enter into 
such a comparison. 
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CHAPTER 45 


WELFARE. SOCIAL SECURITY. AND 
PUBLIC HEALTH 


In the whole range of governmental activities, none has undergone a more 
pronounced change in the recent past, so far as point of view is concerned, 
than that of public welfare. The shift occurred about 1953 and, like so 
many other innovations in government, it was due to an emergency that 
could not be temporized. In this case, altered assumptions regarding social 
welfare appeared spontaneously under the impact of distressing economic 
and social conditions. This is not to say that the new attitude had not long 
been held by many social workers, because it had. But around 1933 it be- 
came nearly universal. 

Between 1920 and 1936, gainful employment decreased by 25 per cent— 
despite the boom period of the 1920's— while population increased by only 
18 per cent. The depression merely deepened the trend. Unemployment was 
apparently more than a passing phase, and by 1933 it was clear that some- 
thing would have to be done by government to alleviate unemployment, 
physical want, and the plight of children and the aged. A factor here was 
that the average age of the population was rising and it was predicted that 
by 1980 persons over sixty-five years of age would constitute one out of 
eight in the population. 

It came to be recognized, therefore, that public welfare programs could 
no longer be regarded as stopgaps, as merely personal and local responsibili- 
ties, solely or even largely. They were now a permanent function. His- 
torically, those who needed assistance from private and public sources were 
assumed to be weak, handicapped, or otherwise deficient. They were to be 
afforded a measure of aid in the name of charity. It had now to be admitted 
that the economic system was more at fault than the individual. Employ- 
ment opportunities were lacking and the strong and the willing suffered 
along with the weak. The conditions responsible for unemployment and 
distress were seen ' to be nation-wide, and it was now realized that the 
remedies would have to be on a corresponding scale. A brief descrip- 
tion of these remedies will suggest the changes that have occurred in society’s 
approach to the welfare function. 

In the first place, welfare is now synonymous with the democratic ideal 
of security and well-being for all. Opportunity has replaced need as the 
principal criterion. The words in the Constitution that lay upon Congress 
the duty of providing for “the common defense and general welfare” have 
come to have a broad, human, generalized meaning instead of the more 
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narrow application that was clearly intended to refer only to limited forms 
of public improvement. 

In the past, public welfare has meant the care of dependents, defectives, 
and delinquents. Public welfare now means all of the positive programs of 
government designed to produce economic security, health, knowledge, and 
well-being. E. C. Lindeman has stated the principle in these words: “There 
is a distinct tendency,” he says, “for welfare services to come into existence 
in response to the needs of the least capable members of the community, 
and then to be extended to larger and larger groups until the duty of 
serving the whole public is recognized. . . 

The term “public welfare” was once ambiguous. It is still expansible, 
but in content it has become increasingly clearly defined as areas of state 
activity and administration have taken form. Thus public welfare now 
includes social insurance, public education, public health, crime and its 
prevention, and child welfare, as well as several fields that have not as yet 
been so clearly developed. It is for this reason that most of these subjects 
are grouped together in the present section relating to the welfare function 
of the nation-state. 

Public welfare activities have increasingly emphasized insurance, which 
is a right, rather than a dole, which suggests pauperism and inferiority. 
Social security has largely supplanted the relief of poverty through charity, 
which historically was viewed as the core of welfare programs. To what 
extent this is true will be learned from a study of the operation of the Social 
Security Administration program, launched in 1935. 

Modern welfare programs, largely of a preventive or insurance nature, 
now absorb a large share of the annual national income. We may expect 
the social security program alone to require from 5 to 10 per cent of our 
total national income. In this connection, it is interesting to note the replies 
that a number of economists made to a question contained in a national 
poll relating to “The Function of Government in the Postwar American 
Economy.” The question was, “Assuming a national income of 150 billion 
dollars per annum, what maximum amount would you regard as an appro- 
priate expenditure (i.e., disbursements to beneficiaries) for social security?” 
According to the findings, “The maximum expenditure on social security 
ranged from 1 to 29 billion dollars, with a majority indicating a range from 
5 to 9 billion and the median around 9 billion.”^ If present proposals are 
carried out, however, the annual outlay may be even higher than the median 
indicated here. Recent estimates by social security experts run as high as 
from 1 13.2 billion to $20.6 billion annually by the year 2000. 

And finally, since 1933 the federal government has played a leading role 
in welfare administration, whereas at first it was considered a matter of 

^ ‘"Public Welfare,” Encyclopedia of the Social Sciences, VI, GS'Z-GSQ. 

2 “Function of Government in Postwar Economy,” American Economic Review, XXXV 
(May, 1945), p. 440. 
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private charity and then as primarily a local and state obligation. Private 
and local governmental agencies will continue to serve an important func- 
tion in the field of public welfare, but the federal government may be 
expected increasingly to assume the major responsibility. 

PRINCIPAL STAGES IN THE DEVELOPMENT OF 
SOCIAL-SERVICE PROGRAMS 

Public welfare activities began to take primitive form in the period of 
transition from feudalism to capitalism. In the medieval period the care 
of the needy was the joint responsibility of the family, the guilds, and the 
church. Our ideas of relief and charities came from the old English poor 
law statutes, which have been dealt with in great detail by Sidney and 
Beatrice Webb.® 

The first important welfare laws were passed by the English Parliament 
in 1572, when provision was made for the collection of taxes by the parishes 
for the care of the poor. In 1601 this legislation was extended, and poor law 
administration became a governmental responsibility. Under the new law, 
workhouses were established, boys and girls whose parents could not sup- 
port them were bound out, able adults were forced to choose between work 
and jail. 

With the growth of industrialization, the need for social services grew 
rapidly, but legislation and administration lagged behind. Distress was still 
considered more a personal than a social problem. It was not until the 
nineteenth century that industrial countries such as England, Germany, 
and the United States began to expand their social-service laws and facilities. 

The United States inherited from Britain the poor law approach, and 
strong evidences of it remain today, especially in the New England states. 
Responsibility for the care of the needy was almost entirely local, and the 
“town’s poor” became a common expression. Those who were hard up were 
given a work test to determine their qualifications for employment or charity. 
Poor farms were created where the indigent and handicapped were sup- 
ported at public expense. A distinction, still used today, was made between 
indoor relief, which included public assistance in a public poorhouse or 
similar institution, and outdoor relief, which consisted of food, clothing, 
and funds supplied to the individual in his own abode. 

If the handling of the poor and needy was kept a local responsibility, it 
was argued, there would be far less danger of sponging and malingering. 
To become a “charge on the town” carried a social stigma that was hard to 
live down. The purely local approach to relief, however, did not square 
with the growing need resulting from industrialism. When people lived on 
the land they could survive somehow. But when they lived in cities they 
had to be fed in times of depression, flood, or other catastrophe, or they 

3 See Sidney and Beatrice Webb, English Poor Law Policy (London, 1910), and English 
Poor Law Histoiy, English Local Government (London, 1927—19^9), Vols. VII— IX. 
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would perish. Furthermore, congested populations created health, sani- 
tation, and moral problems in aggravated form. 

In the United States, Massachusetts was the first state to establish a state 
board of charities in 1863. Kansas City, Missouri, created the first board of 
public welfare in 1910, another milestone. But in general, social services 
remained rudimentary, and the essentially local basis of relief work was not 
seriously challenged. The states merely supervised local activities, operated 
state correctional institutions, and helped the communities with their 
financing. The federal government continued to hold aloof from the whole 
field of social service and public welfare except for the work of the United 
States Public Health Service. 

By 1900 the states were beginning to increase their welfare facilities more 
rapidly. Specialized institutions for the insane, feeble-minded, blind, deaf- 
mutes, and epileptics became necessary. The social importance of prison 
administration, parole, juvenile delinquency, and child welfare was recog- 
nized. By 1931, New York alone was spending $20 million a year for those 
suffering from the effects of the depression, and a Temporary Emergency 
Relief Administration was created in the state executive branch to work 
with local agencies in both home and work relief. 

During this early period a social work profession was growing up. Special 
schools were organized as separate institutions or were set up in some of 
our leading universities in order to train experts in the various fields of 
welfare work, including child care, medical social service, and outdoor relief. 
The private welfare agencies and charitable institutions that have always 
existed were mainly responsible for this development, but it was also a 
result of the growing demand for civil servants with social work training 
for posts in local, county, and state departments of welfare. The approach 
was that of case work, involving individualized treatment of the needy and 
the handicapped. Broad attention to the social and economic causes of 
dependency and the enactment of comprehensive measures such as social 
insurance were to come considerably later.^ 

Organization of State Welfare Departments 

The public welfare field has long been deficient in central organization 
and administration, which is by no means adequate even today. State gov- 
ernments, as observed in an earlier chapter, have been notoriously loose 
in their organizational functioning. In general, for every new responsibility, 
a new agency was created. Even today few state governments have pulled 
together all of their welfare activities into a single department of public 
welfare. And yet the number of programs falling into this category is now 
large. In the field of law enforcement are city and county jails, state prisons, 
reform schools, houses of correction or special workhouses, and reformatories 
for women and sometimes for men. More institutionalized people are found 

4 See John O’Grady, An Introduction to Social Work (New York, 1928). 
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in hospitals for the mentally diseased than in institutions for any other 
medical cause. There are tuberculosis sanitariums and city, county, and 
state hospitals of many kinds. Another group of welfare institutions con- 
sists of workhouses, poor farms, and homes for children, the aged, and the 
infirm. When to these programs is added the care of the unemployed, it is 
evident that the list of social agencies extends very far indeed. 

Only about a quarter of the states have created a state welfare depart- 
ment with one person at its head. In the remainder, state welfare administra- 
tion is by separate boards and commissions, which is the traditional form of 
state government. In fact, four general types of state welfare organization 
may be distinguished. 

The newest and probably the best form is the single department with a 
single head. Indiana set a good example of this early in the 1930's, but 
relatively few states have followed it. 

The most common method of administration is by a state board of con- 
trol for all welfare agencies, including prisons, reformatories, and so on. 
Whether or not the members of the board are paid a salary varies with the 
states, but the superintendent of public welfare is often a professional. 
Appointments to the board are made by the governor. The powers of such 
boards vary considerably: they may have jurisdiction over welfare institu- 
tions but not over penal institutions; they may or may not appoint the heads 
of the local institutions; in general they at least act as a control or super- 
visory and inspection unit for all agencies coming under their jurisdiction. 

A few states in the Middle West use the commission type of administration 
similar to the commission plan of municipal government. The members of 
the commission, who are paid, meet together on policy matters, but each 
administers a separate institution within the combined jurisdiction. 

Under the oldest type, administration is by means of a separate board 
for each institution without any attempt at integration. In a small state 
this may be a satisfactory method, but in the larger states it usually proves 
expensive, leads to conflicting policies, and discourages over-all planning.® 

The Federal Government Becomes Active 

Although the states had become increasingly effective in their welfare pro- 
grams since the beginning of the twentieth century, they were not prepared 
to handle an emergency as serious as that caused by the depression starting 
in 1929. It was not long, therefore, before the balance of responsibility in 
the public welfare field was shifted in the direction of the federal govern- 
ment. This change was attended by the altered attitude toward public 
welfare administration noted above and constituted one of the sharpest 
reversals of governmental policy the United States has ever seen. 

President Hoover, in office when the depression began, held the conven- 
tional view that relief was either a private matter or primarily the respon- 


5 H. W. Odum and D. W. Willard, Systems of Public Welfare (Chapel Hill, N. C., 1925). 
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sibility of state and local governments; hence he was opposed to federal 
intervention in the relief field. But members of Congress—as a result of 
pressure from home— pointed to the national scope of the unemployment 
problem caused by the temporary collapse of the economic system. Under 
these circumstances, they argued, only a federal program with vast powers 
and large financing could hope to be effective. Congress in 1932 created the 
Reconstruction Finance Corporation and authorized it to make loans for 
relief purposes. This was a start, but the major part of the work was left for 
the incoming administration in 1933. 

Many of the programs created in 1933 and later have already been dealt 
with in previous chapters. In the area of agriculture, for example, the 
Resettlement Administration and the Farm Security Administration were 
discussed. These were outright welfare activities aimed at helping the under- 
privileged. Practically all of the National Farm Program falls within the 
broad category of public welfare: soil erosion control, farm electrification, 
and the various attempts— -through the AAA and other agencies— to keep 
people on the farm by making farming a more profitable way of life. 

Business also was aided by a host of agencies dealt with in an earlier 
chapter, chief among them being the Reconstruction Finance Corporation, 
the Federal Deposit Insurance Corporation, and the Securities and Exchange 
Commission. Labor benefited from the United States Employment Service 
in addition to the various public works and social security programs to be 
taken up in this chapter. 

NEW DEAL RELtEF AND WORK RELIEF PROGRAMS 

The direct attack on unemployment and relief of the needy proceeded along 
two lines.® First, employment was provided through made work as a sub- 
stitute for the dole. Second, the social security program, consisting of unem- 
ployment insurance, old-age and survivor's insurance, and public assistance, 
was set up in 1935. In the relief and work relief field, the principal agencies 
were PWA, FERA and CWA, CCC, NYA, and WPA. 

PWA. The public works program under the Public Works Administration 
was generally popular, although it was slow to get underway because its 
emphasis on heavy construction required extensive preparatory work. PWA 
was administered under the direction of the Secretary of the Interior. 
Created along with the NRA in 1933, PWA was started off with an appro- 
priation of $3 billion; its projects were to be self-liquidating so far as pos- 
sible. A large part of the money went to the state and local governments, 
whose responsibility it was to propose projects and to supervise the work 
as carried out by private contracting firms. Outright grants to the states 
and localities could be made up to 30 per cent of the cost of a project, with 
the balance of 70 per cent taking the form of a loan. Each project proposed 

6 See Arthur W. Macmahon, John D. Millett, and Gladys Ogden, The Administration of 
Federal Work Relief (Chicago, 1941). 
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by a local sponsor had to be approved in Washington, and the local PWA 
offices were ultimately responsible for what was accomplished. Housing was 
emphasized, as were many other useful types of work such as highways, 
hydroelectric developments and other utilities, public buildings, and the like. 

In 1939, PWA became a part of the newly created Federal Works Agency. 
As defense and, later, war work absorbed the labor supply, the PWA pro- 
gram was reduced and by 1943 the agency had be'en largely liquidated. 

FERA and CWA. When PWA was created in the spring of 1933, it was 
recognized that the effects of a major public works program could not be 
felt at once. With from 8 million to 15 million persons unemployed, some 
other means of relief had to be offered. Consequently, the Federal Emer- 
gency Relief Administration was created by Congress, modeled after the 
Temporary Emergency Relief Administration of New York State. The 
FERA, as it was called, provided direct relief in cash payments where the 
need was great, and also attempted to develop made-work projects where 
possible on the theory that any kind of employment was preferable to a 
dole. It was largely a federal-aid program with administration at the state 
level under the direction of state authorities, accompanied by a large meas- 
ure of control from Washington. A matching of federal with state funds— 
or at least some contribution from the states— was required where feasible, 
but often the emergency was so great that this rule could not be adhered to. 
The initial grant to the FERA was a sum of $300 million left over from 
an RFC appropriation for relief purposes, but that did not last very long. 

With a hard winter for the unemployed anticipated in 1933—1934 and the 
PWA program still not in full swing, a need for additional relief was seen. 
Because work relief always seemed better than a handout, the President 
created the Civil Works Administration program, which was set up in record 
time on an emergency basis. Placed under the general direction of the 
FERA in Washington, it differed from the FERA in that it was wholly a 
federal program, administered at the state level by federal officials, who 
were often state relief officials as well. No matching of funds was required, 
and work was offered to all who applied for it irrespective of whether or 
not they were eligible for relief. The projects consisted of any job that 
could provide employment quickly to large numbers of people. The CWA 
program reached a sharp peak in the middle of the winter of 1934 and fell 
quickly in the early spring. By the first of May it was almost entirely liqui- 
dated, and FERA resumed the major part of the relief and work relief 
burden. 

CCC. The Civilian Conservation Corps was created by executive order of 
the President in April of 1933. Wholly a federal program, it was designed to 
provide employment for young men between the ages of eighteen and 
twenty-five, and emphasized the conservation and restoration of natural 
resources. The boys lived in camps operated by the Army, and worked for 
various other government agencies such as the Forest Service, the Soil 
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Conservation Service, the Bureau of Reclamation, the Biological Survey, and 
so on. The CCC was probably the most popular relief measure ever created 
by the New Deal. 

In 1937 Congress gave the CCC a statutory basis and in 1939 it was trans- 
ferred to the Federal Security Agency. In 1942, however, it was disbanded 
when the need for its opportunities disappeared following the onset of 
World War II. The CCC Accomplished a great deal of useful work on forests, 
public lands, state and national parks, erosion control projects, and other 
outdoor jobs. It supplemented the public works program in rural areas, 
and the type of life it offered was beneficial from the standpoint of the 
health of those taking part in it. 

NYA. The National Youth Administration was also concerned with the 
plight of young men and women who could not find work. A national 
agency created by executive order in 1935, it was independent of but 
administratively connected with the newly established Works Progress 
Administration, successor to FERA. Like WPA also, the NYA was a federal 
program operated in cooperation with state and local authorities. The 
purpose was to provide part-time employment assistance for youths attend- 
ing school and for those between sixteen and twenty-four whose families 
were on relief. The NYA also included an apprenticeship training program 
and a youth placement program, together with training in constructive 
leisure time activities. 

In 1939 the NYA was transferred to the Federal Security Agency; with 
the advent of World War II, it was allowed to lapse, at which time its 
apprenticeship training section was absorbed by the War Manpower Com- 
mission. Although during the depression days it had been regarded with a 
natural concern by organized labor because of its competitive potentialities 
in a market already glutted with skilled workers, this part of the work of the 
NYA probably had the greatest long-run significance and was especially 
valuable when the war suddenly accelerated the demand for skilled workers. 
A Bureau of Apprenticeship is now located in the Department of Labor. 

WPA. Following the liquidation of the CWA program in March of 1934, 
members of the staff of the FERA undertook a study of the best means of 
providing work rather than direct relief to the unemployed, on the assump- 
tion that direct relief was a national hazard from the standpoint of the 
morale and self-respect of workers. The depression had not been checked 
to any marked degree, and it became clear that expensive public works 
projects under PWA could neither provide directly nor stimulate all of 
the employment needed. In the spring of 1935, therefore, after several 
months of planning, a comprehensive works program was launched by 
Congress under the Emergency Relief Appropriation Act and provided with 
an initial sum of $4 billion. The FERA as such was replaced by the Works 
Progress Administration, consisting largely of the same administrative per- 
sonnel. Although WPA was not designed to become the major work provid- 
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ing agency under this new program, it soon became clear that such would 
be the case because of its ability to create inexpensive work projects in 
which a major part of the funds could be spent on wages rather than on 
costly materials. 

Many other federal agencies were involved in the works program, both in 
the sponsoring of particular projects and in over-all adminstration. Among 
the administrative controls were the Bureau of the Budget, the General 
Accounting Office, divisions of the Treasury Department, and the United 
States Employment Service. General supervision, however, was exer- 
cised by WPA so far as wages, hours, costs, and types of work were con- 
cerned. 

By 1936, some 4 million persons were employed on the works program, the 
majority by WPA. The underlying purpose was to provide work for the 
needy on useful projects at a so-called security wage. The variety of projects 
was great. 'They were largely of a light public works character, or nonpublic 
works projects such as sewing, white-collar programs, and the like. Addi- 
tional sums were provided by Congress each year, and the final total 
amounted to many billions of dollars. 

Administratively, WPA differed from FERA in that it was a federal rather 
than a grant-in-aid program, although the states and cities managed to con- 
tribute substantial sums. Wages were paid direct by the national government, 
and the program in the states was administered by federal officials. In other 
words, the federal government was now squarely established in the work 
relief business. The Washington headquarters approved work projects, set 
wage scales, and regulated hours. Local governments contributed what funds 
they could and as much of the necessary equipment, supervision, and mate- 
rials as possible. 

Under the federal reorganization program of 1939, the Works Progress 
Administration became the Works Projects Administration and was trans- 
ferred to the new Federal Works Agency. By this time defense employ- 
ment was reducing the number of those needing work relief, and WPA 
appropriations were sharply curtailed. In 1943 the agency went out of 
existence. 

WPA was a program fraught with a good deal of controversy. A new 
word, '‘boondoggling,*’ was used to describe projects of questionable useful- 
ness. Nevertheless, by trial and error, and with dismal failures as well 
as many striking successes, America learned much about unemployment, 
relief and work relief, and public welfare administration. In the ten-year 
period from 1929 to 1939, the federal government transformed itself from 
onlooker in public welfare to dominant participant. Although the experi- 
ence was valuable, it is to be hoped that we shall never have to repeat it. 
One factor that may protect us from such a repetition is the social security 
program launched during this period under a permanent and expanding 
welfare agency. 
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THE SOCIAL SECURITY ADMINISTRATION AND THE 
FEDERAL SECURITY AGENCY 

The Social Security Act, one of the measures sponsored by the United States 
Department of Labor, was passed by Congress in 1935 after several months 
of intensive study by a commission of experts. It provided for a board of 
three members appointed by the President with the consent of the Senate. 
John Winant, later ambassador to Great Britain and then American dele- 
gate to the Economic and Social Council of the United Nations, became 
the first chairman of the board and was later succeeded by Arthur Altmeyer, 
former second assistant secretary of labor. 

In 1939 the Federal Security Agency was created, and the Social Security 
Board became the senior partner in the new firm. In 1946 President Tru- 
man abolished the board on the ground that “a full-time board in charge 
of a group of bureaus within an agency is at best an anomaly,"* and the 
agency was renamed the Social Security Administration. Today it conducts 
three main operating programs: the Bureau of Old-Age and Survivors 
Insurance, the Bureau of Public Assistance, and the Children’s Bureau, 
which was shifted over from the Department of Labor in 1946. In addi- 
tion, the Social Security Administration is responsible for other types of 
aid to social dependents, and certifies grants-in-aid to the several states for 
these purposes. The agency has a large appropriation and a large staff, and 
carries on its work through regional and state offices. 

For many years the social workers of the country had been in favor of 
a federal public welfare department, but in 1932 it seemed a long way off. 
With the deepening of the depression, however, and the rapid expansion 
of national social-service programs, a semidepartment of public welfare 
quickly became a reality. In 1949 and again in 1950 the President sought 
cabinet status for the Federal Security Agency, but on both occasions Con- 
gress rejected the proposal. Although in 1951, therefore, the Federal Security 
Agency was not an officially designated department of the federal govern- 
ment, to all practical intents and purposes it fulfilled that function, the 
administrator often attending the President’s cabinet meetings and having 
large policy and executive duties. 

What does the Federal Security Agency include? The first agencies drawn 
into it were the Civilian Conservation Corps, the National Youth Admin- 
istration, the Office of Education from the Department of the Interior, the 
Public Health Service from the Treasury Department, the Social Security 
Board, and the United States Employment Service. Subsequent reorganiza- 
tion plans added sections of other programs, plus the Food and Drug 
Administration from the Department of Agriculture. 

The present (1951) main operating programs of the Federal Security 
Agency, after consolidation, are the Social Security Administration, the 
United States Public Health Service, the Office of Education, the Food 
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and Drug Administration, and the Office of Vocational Rehabilitation. In 
addition, the administration of several federal institutions is supervised 
by the FSA, including Howard University, Freedmen’s Hospital, Saint 
Elizabeths Hospital for the insane, and Columbia Institution for the Deaf, 
most of which were formerly in the Department of the Interior. 

In 1949 the Hoover Commission recommended that the Public Health 
Service be merged with a proposed United Medical Administration, that 
the Food and Drug Administration be split between that and the Depart- 
ment of Agriculture, and that the Bureaus of Employment Security and 
Employees' Compensation as well as the Employees' Compensation Appeals 
Board be turned over to the Department of Labor. (This last recommenda- 
tion has since been carried out.) Transferred to the FSA would be the 
Bureau of Indian Affairs, now in the Department of the Interior. The Fed- 
eral Security Agency as a department of cabinet rank would then include 
social security services, educational services, and Indian affairs. 

Extension of the Insurance Principle by Modern Governments 

The Social Security Act of 1935, said President Roosevelt, was “the most 
useful and fundamental single piece of federal legislation ever enacted in 
the interest of the American wage-earner." This evaluation is in line with 
a world-wide tendency to recognize the importance of social insurance as 
constituting a right to which people are entitled. Many other countries have 
been considerably in advance of us in this field. During World War II, for 
example, the Beveridge Plan received widespread attention in Great Britain 
—for which it was designed— as well as in the United States. As a result of this 
plan, social insurance has become a principal element in the over-all economy 
of Great Britain. Germany had a highly developed social insurance system 
in operation before World War II. Probably the most extensive plan, 
however, is found in the Soviet Union. Indeed, there is scarcely a promi- 
nent country in the world today that has not made social insurance a pri- 
mary function of government. 

The theory of social insurance holds that if everybody contributes a little, 
a large fund will accumulate from which benefits may be paid out as needed. 
From this source, individuals may be supported after retirement, the unem- 
ployed may be taken care of in times of depression, and those who suffer 
accidents or other disablements may be provided with an assured income 
during the time they are laid up. 

Insurance involves spreading the risk. It is not a substitute for a wage 
or a salary, but it does remowe the specter of a sudden cessation of income. 
Moreover, insurance is a legal right and hence obliterates the old poor law 
tradition, which casts a stigma on those who need help. But where does 
the money come from? Most public insurance systems are contributory— 
that is, the employer agrees to deduct from the payroll a certain percentage 
of the employee s remuneration. To this the employer or the government 



WELFARE, SOCIAL SECURITY, AND PUBLIC HEALTH 89 1 

or both contribute a stated amount. These levies accumulate in the public 
treasury. Rather than being left there untouched, however, the money is 
put to work— loaned, spent, or otherwise used. In the final analysis, therefore, 
social insurance benefits, like most government programs, are paid for out 
of the annual national income of the country. 

This is an important point to remember. Many people seem to think that 
insurance is like Santa Claus— it comes out of thin air. It is none of these 
things. The ability of any country to pay insurance benefits depends on the 
total annual national income. Insurance is merely a way of collecting and 
spreading the funds. Moreover, if collections are extended too far—and 
authorities disagree on where this point occurs— they become so heavy a 
charge on private enterprise that the government might as well operate 
the economy itself, as in the case of the Soviet Union, where there is no dis- 
tinction, except for bookkeeping purposes, between production, distribution,, 
public assistance, and social insurance. 

Old-Age and Survivor's Insurance under the Social Security Adminis- 
tration 

The present tendency for the average age of the American population to 
increase has already been noted. The effect of the depression on old people 
was direct and catastrophic. Many saw their life’s savings wiped out and 
thereafter had to live with relatives or become wards of the state. 

Many relief plans for the aged sprang up. One of the most famous of alb 
the Townsend Plan, provided for a payment of $200 a month to all persons 
over sixty if they would stop work and spend their pensions as they received 
them. The backing that this scheme received from the older people of the 
country became a force to reckon with. They elected candidates, drafted 
legislation, and sometimes succeeded in getting it enacted. The old-age 
provisions of the Social Security Act of 1935 were extremely conservative 
compared with what many groups, such as the Townsendites, advocated. 

The states had made a beginning in the field of old-age insurance* 
Montana, in 1923, was the first to enact this type of legislation, and by 1935, 
twenty-nine states had old-age provisions of one kind or another on their 
statute books. Generally speaking, however, these provisions were neither 
liberal nor effective, and the need for a national program became evident* 

The two parts to this national old-age program should be kept distinctly 
in mind: the assistance part, a joint federal-state activity under the direction 
of the Bureau of Public Assistance; and the insurance part, which is a wholly 
federal program operated by the Bureau of Old-Age and Survivors Insur- 
ance. 

Under the old-age assistance program, which also includes aid to depend- 
ent children and to the blind, all beneficiaries (except for the blind) must 
be under eighteen, or over sixty-five years of age and without savings or 
income and unable to rely on their children. The federal allowance for the 
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aged and the blind may not exceed $50 a month, and in the case o£ children 
the limit is $27 for the first child aided and $18 for each additional child in 
the home. The system is noncontributory so far as the beneficiary is con- 
cerned. The states make their own contributions and determine their own 
administrative arrangements at that level. The 3 million or so people on 
this program in 1945 received almost $900 million in benefits from the federal 
government in addition to what the states also paid out to them. 

The insurance program for the aged works on a different basis. It is wholly 
administered by the federal government. Both employers and employees con- 
tribute, each in the amount of 2 per cent of the payroll. These payments 
constitute a deferred wage, a compulsory savings plan, a means of paying 
during one’s working years for the annuity received at retirement. Pensions 
are payable at the age of sixty-five on a graduated basis depending on length 
of service, amount of earnings, and so on, but no payment may exceed $150 
a month. Each person has a separate account, and the federal government 
makes no contribution to it. The Bureau of Old-Age and Survivors Insur- 
ance collects the money, keeps the books, and pays out the benefits. 

The original Social Security Act provided that the percentage to be de- 
ducted from payrolls for old age insurance should be stepped up to 3 per 
cent by 1939, but Congress thrice froze the deduction at 1 per cent before 
finally increasing it to 1^ per cent. But legislation in 1950 increased the 
rate, on both employers’ payrolls and workers’ pay, to 2 per cent on each 
in 1954, 21/2 per cent in 1960, 3 per cent in 1965, and 3^ per cent in 1970. 

In 1939 Congress passed amendments to the old-age program, the principal 
one providing that monthly benefits be paid to the dependents and survivors 
of insured workers who died befoie sixty-five^ Another important change 
made the first benefits payable in 1940 instead of 1942, as originally pro- 
vided. Moreover, the coverage was extended to some groups originally 
excluded from both the unemployment and the old-age provisions of the 
1935 basic act. Additional amendments came in 1946, 1947, and again in 
1950 when the current rates were made effective, and some 10 million more 
workers were made eligible for benefits, bringing the total number covered 
by old age insurance up to 45 million. The 10 million person expansion 
includes 5 million self-employed such as grocers, barbers, gas station opera- 
tors, certain salesmen, and other businessmen; 1 million domestic servants, 
and 750,000 farm workers. In addition, optional coverage was made avail- 
able to about 1,400,000 state and city government employees, 60,000 em- 
ployees of nonprofit organizations, and 50,000 workers on publicly-owned 
transit systems. 

As of 1951, only 18.5 million persons remain ineligible to old-age insur- 
ance. Generally speaking, they are farm operators, migratory workers on 
farms, professional people like physicians and lawyers, armed forces per- 
sonnel, most government employees, and workers on the nation’s railroad 
lines. 
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The Unemployment Insurance Program 

In contrast to the insurance portion of the old-age and survivor's program, 
the unemployment insurance plan is essentially state-administered under 
federal supervision. Originally a part of the Social Security Administration, 
this aspect of the program is now administered in the Department of Labor 
by the Bureau of Employment Security, which includes also the Employ- 
ment Service. 

In the field of unemployment insurance, the states had been slow to act. 
When the social security legislation was passed by Congress in 1935, for ex- 
ample, only Wisconsin had any such law in effect. But by 1940 the system 
was universal and included Alaska, Hawaii, and the District of Columbia 
as well. 

Under the unemployment insurance program, a levy is made on all em- 
ployers of more than 8 persons. Employees do not contribute. The original 
rate of 1 per cent on the annual payroll had risen to 3 per cent by 1938. This 
payroll levy is collected by the federal government. Of the total collection, 10 
per cent is held out for state administration and is paid to the states on the 
basis of annual plans and estimates that must be approved in the central 
office in Washington; thus Washington has a good deal of control over the 
program. 

Workers who become involuntarily unemployed receive benefits from the 
local office of the state unemployment compensation agency, which at this 
time must determine whether the individual has really exhausted the possi- 
bilities of securing employment. Within these limits, each state is free to 
determine how extensive the benefits shall be and the methods of organiza- 
tion used in executing the program. Actually, however, there is a high degree 
of uniformity on all essential points of administration. 

Some question has arisen over the desirability of state responsibility for 
administration in the field of unemployment insurance. One argument in 
favor of a change to an outright federal program, for example, is the high 
degree of mobility among American workers— a mobility particularly marked 
in recent years because of the depression and wartime programs. 

In 1945, 28 million workers were covered by unemployment insurance 
provisions, 6 million initial and more than 30 million continued claims 
were received, and |448 million was paid out in benefits. 

The Veterans Administration and the GJ. Bill of Rights 

The Veterans Administration as it is today was created in 1930 by the con- 
solidation of several formerly separate units, and since World War II has 
become one of the largest and most important federal agencies. In addition 
to compensation, its functions include pensions, vocational rehabilitation 
and education, the guarantee of loans for the purchase or construction of 
homes, farms, and business property, readjustment allowances for veterans 
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who are unemployed, government life insurance, death benefits, adjusted 
compensation, emergency and other officers' retirement pay, and physical 
examinations, hospital and outpatient treatment. A Board of Veterans 
Appeals in Washington hears and decides all disputed claims cases. Re- 
gional, area, branch, and contact offices are located in all of the states and 
in three of our insular possessions. 

The return of millions of men and women from World War II created 
special welfare problems that the country wisely anticipated before the cessa- 
tion of hostilities. The Servicemen’s Readjustment Act—the so-called GI 
Bill of Rights— was passed by Congress in 1944, and has since been expanded. 
Its provisions parallel many of the programs operated by the Federal Secu- 
rity Agency, but administrative responsibility is with the Veterans Adminis- 
tration, 

Among the specific provisions of the 1944 legislation are insurance against 
unemployment up to a total of $20 a week for 52 weeks; federally guaranteed 
loans up to $2,000 for particular purposes; provision for university and 
other specialized education; and hospitalization and medical care. By 1949, 
jobless veterans and those who had found it hard to make a success of their 
own businesses had cost the federal government nearly $3.4 billion since 
the end of the war. After July, 1949, only veterans in service before July 25, 
1947, were eligible for benefits; thus some 15,000,000 persons were ruled out. 
As a result of the Korean War, however, some changes and adjustments 
may be expected. 


PUBLIC HEALTH PROGRAMS 

Health, like education, is closely related to the prevention of dependency, 
because if we as a people were more healthy, we would have less need tor 
social service. Similarly, if people were better educated, they would be more 
able to take care of themselves. It is not by accident, therefore, that all of 
these programs at the federal level are linked together in the Federal Security 
Agency. 

The United States Public Health Service is one of our oldest federal agen- 
cies, but its field was limited until recent times. Like social service generally, 
therefore, public health programs as such have been the traditional responsi- 
bility of state and local governments rather than of the federal government. 
And like many others, this relationship is in the process of change, with 
federal responsibility increasing. 

Historically, the emphasis of government in the field of health has been on 
prevention rather than on cure. After Pasteur and others discovered that dis- 
ease is carried by germs and that cleanliness stops their spread, governmental 
agencies immediately acquired an inescapable responsibility in this area. 
The supply of water and milk, the cleanliness of eating establishments, street 
cleaning and refuse disposal, and compulsory vaccination laws are all areas 
that governments now control. In the last third of the nineteenth century. 
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therefore— when Pasteur and others made their discoveries— public health 
programs received an enormous impetus. The American Public Health 
Association was created in 1872. The heads of school systems were quick 
to realize that public health would grow rapidly in importance; hence 
primary and secondary schools as well as colleges and medical schools began 
to give increasing attention to hygiene and, in the higher institutions, to 
the training of future public health personnel. 

Local Health Administration 

To the large cities falls the heaviest burden of preventive medicine and of 
providing for the poor and needy in matters of health. Concentrations of 
population always increase these problems; as a result, medical social service, 
public health nursing, and municipal hospitals have all grown enormously 
in recent years. Eminent doctors sometimes head these programs, which 
operate under large appropriations and have extensive jurisdictions. Al- 
though a great deal is done, it is not enough. 

The counties also play a part in public health activities, although their 
programs are neither uniform nor extensive. About 500 of our 3,050 counties 
have set up full-time health units, including county nursing services. In 
other sections of the country, the township is the important governmental 
unit for health purposes— one of the few justifications for its continued 
existence as a separate unit of local government. Lay boards are the rule, 
full-time medical officers the exception. 

Rural America, by and large, receives little in the way of public health 
service, being almost wholly dependent on private practitioners. The ap- 
parent assumption that our rural areas are virtually free from serious illness 
or contagious disease was strikingly disproved by the health records of the 
Selective Service during World War II, which revealed that rural as well 
as urban sections are afflicted with grave problems of health. 

State Health Programs 

Massachusetts created a public health department in 1869. Other states 
were somewhat slow to follow, but all have now passed health laws and set 
up enforcement agencies. Their scope and expenditures, however, differ 
greatly. New York spends over $3 million annually, but the average for all 
states is only a quarter of a million, which means that several do little or 
nothing in the field of public health. “In the matter of health and hospitals, 
said Roy V. Peel in State Government Today, “the states and local govern- 
ments are still supreme, and they are still doing a poor job. The most shock- 
ing neglect is the lot of the mentally ill, who are given worse treatment than 
is accorded sick dogs. Sufferers from alcoholism, venereal diseases, and a few 
other ills are likewise neglected. Apoplexy, cancer, and heart trouble are 
taking fearful tolls among citizens of all classes. And there is not a single 
state in the union where a poor man can afford to pay for decent medical 
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care or hospitalization. Compared with such countries as Sweden and Den- 
mark, with their national welfare and insurance systems, the American 
states are fearfully delinquent.”’^ In 1950 one third of the population of 
the United States was still without the protection of sanitary inspection of 
food and water supplies, control of communicable diseases, and education 
for maternal and child health.® 

In the larger states the divisions of the state health department are con- 
cerned typically with vital statistics, sanitation, public health education, the 
control and treatment of communicable or preventable disease, maternal and 
child health, public health nursing, and laboratories and general administra- 
tion-six or eight major divisions in all. 

The states, like the federal government, do not generally have specific 
health provisions in their constitutions, but there is no question as to their 
authority to act under their police powers. All of the states have adopted 
health codes in varying degrees of completeness and enforceability. These, 
in turn, are supplemented by detailed regulations issued by the state boards 
or departments of health. 

As might be expected in the state governments, the administrative organ- 
ization of health departments is of two types. The older is the board of 
health, with administrative power and the authority to choose its own paid 
personnel. The newer type is the department under a single head, with an 
advisory board meeting for consultative purposes. In either case, board mem- 
bers are usually appointed by the governor, are unpaid, and consist chiefly 
of medical doctors, pharmacists, chemists, engineers, and others similarly 
qualified. As a rule, the advisory board does not play a very active or 
prominent role. 

The United States Public Health Service 

The principal health agency of the federal government is the United States 
Public Health Service, which has had a long and colorful history. The service 
is becoming increasingly aggressive in calling attention to medical and 
hospital problems that require community action, and it is now the recog- 
nized leader in the public health field, stale, county, city, and local health 
units looking to it for leadership and inspiration. 

The Public Health Service, however, is not alone in the federal field. The 
Army and Navy have their own medical programs which in wartime become 
exceedingly large. The Veterans Administration also conducts an ambitious 
medical program. The Children’s Bureau during World War II paid special 
attention to the medical care of mothers and infants. Thus the total medical 
activities of the federal government are impressive. 

.The Public Health Service traces its origin to 1798, which makes it one of 

7 Roy V. Peel, State Government Today (Albuquerque, N. M., 1948), pp. 76-77. 

8 Dr. Thomas D. Dublin, executive director of the National Health Council, reported 
in the New York Times, April 23, 1950. 
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the oldest federal agencies. The agency was originally called the Marine Hos- 
pital Service, its activities being almost entirely for the benefit of seafarers. 
In fact, this still constitutes a large area of its operations. In 1878 the service 
was given the quarantine work of all ships entering American harbors; in 
1902 it acquired broad public health functions; and finally, in 1912, its 
name was changed to the United States Public Health Service. In 1939 it 
was transferred from the Treasury Department to the Federal Security 
Agency; ten years later the Hoover Commission proposed to shift it to a 
contemplated United Medical Administration. 

The Public Health Service is headed by the Surgeon General, who in war- 
time holds the rank of admiral. Its over-all purpose is “the protection and 
improvement of the public health.” Specifically, its functions include re- 
search in the cause, prevention, and control of disease; control of biologic 
products; cooperation with state and other health agencies; prevention of 
the introduction of disease from abroad and the spread of disease in the 
United States; medical care for those entitled to it by law; and the dis- 
semination of health information. In addition, since 1946 it has offered 
grants-in-aid to the states for the construction of hospitals, has established a 
National Mental Health Institute to study all phases of the problem of 
mental health, and has provided financial assistance to other institutions 
for the same purpose. 

The Public Health Service furnishes hospital and outpatient facilities in 
some 150 ports of the United States and its possessions. It operates 24 marine 
hospitals and 122 other medical relief stations, and affords facilities in 123 
private hospitals under a contract system. In accordance with the Social 
Security Act of 1935, the service carries on research and assists state and 
local governments in the public health field. In 1940, it spent $2 million on 
research and turned over $11 million to the states for this purpose. In 1943, 
in cooperation with the states, it spent $12.5 million on the control of 
venereal disease. In 1945 the service spent nearly $362 million on its various 
programs, and in the same year the states spent $767 million. This summary 
suggests the scope and magnitude of the Public Health Service programs. 
The officials of the service are highly respected in the medical profession, 
and it should be increasingly active and important in the future. 

One of the sharpest issues of recent years in the field of health has centered 
around the term “socialized medicine,” a question about which we may 
expect to hear a good deal more in coming years. Hospital care, it is said, is 
denied a large portion of the population. Those in the lowest-income 
brackets may be taken care of on a charity basis, and those in the higher 
brackets need no help. It is the large lower middle class that finds medical 
care so expensive as to constitute an economic burden. A serious illness may 
wreck the family finances for a long time. Furthermore, there are not enough 
doctors, not enough general practitioners, not enough clinics, not enough 
health information being disseminated. 
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In reply it is held that medicine, like social service, is best individualized. 
The relationship between doctor and patient is an intimate one, and people 
should be free to choose the doctor they please. The best doctors would 
become discontented with their profession, it is said, if their activities were 
“regimented’' under a compulsory system of state medicine. 

Between these two arguments is a middle course that has been making 
rapid progress in the past decade. This is the field of group health, operated 
on the insurance principle. According to this plan, groups of employees, 
either public or private, band themselves together, hire a number of doctors, 
and establish a clinic. Participants in the project pay an annual sum for 
medical and hospital care, and are then free to choose the services of any staff 
doctor they desire and to secure outside specialists if needed. 

These are the general outlines of the controversy as it stands today. What 
the future development will be no one can say. What is needed, obviously, is 
a dispassionate approach to the problem in which both the common needs 
of society and the individual preferences of the medical fraternity are given 
every possible consideration. If legislation authorizing so-called socialized 
medicine should be enacted, it would be administered primarily on a federal- 
aid basis, and the central agency in planning, allotment, and control, it need 
hardly be added, would be the United States Public Health Service. In 1945 
and again in 1949 and 1950 President Truman recommended legislation to 
set up a broad national health plan that would include health insurance 
under decentralized administration, the expansion of medical schools, the 
construction of hospitals and other facilities, and increased grants-in-aid to 
the states. 

Three general positions relative to the so-called socialized medicine issue 
may be differentiated. The first, represented by the officials of the American 
Medical Association, holds that the need for remedial measures is exag- 
gerated, that any necessary improvement can be made by the profession 
itself, and that government should stay out of the medical field entirely, 
except for certain customary public health preventive work and programs 
for the armed services. The middle position emphasizes cooperation between 
voluntary and governmental programs and tries to draw a line between 
the functions that each may appropriately undertake, the responsibility of 
government being largely confined to federal aid to medical education, 
hospital construction, and the like. The third position, taken by President 
Truman and his Congressional leaders, is that the need is great, that it 
cannot be fully met by voluntary agencies, and that the best plan is to 
extend the social security laws to cover medical and hospital care, em- 
phasizing that the plan is voluntary and decentralized and therefore not 
properly open to the charge of “socialism.” These three points of view- 
resistance, cooperation, and advocacy— and the methods used to shape public 
attitudes and opinion toward them, constitute one of the most interesting 
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case studies in present-day political science. Although the national health 
plan continues to be fought by pressure groups, the first session of the 
Eighty-first Congress doubled an annual hospital construction authorization 
from 175,000,000 to $150,000,000, and added $1,200,000 for research into 
hospital service systems. 

Much has been accomplished in the public health field: longevity has been 
progressively extended; one disease after another, has been brought under 
control; infant mortality, which was once high, has been steadily checked 
until now it is low even among charity cases taken by city and county 
hospitals. Our private practitioners and public health officials working 
together are responsible for this good record. Public programs have em- 
phasized prevention and assistance to the poor. Private practice has provided 
most of the curative treatment. It would seem, therefore, that harmonious 
relationships could be maintained in which both private and public facilities 
perform their appointed tasks. 

PUBLIC WELFARE MADE CONCRETE 

The term “public welfare'' is sufficiently comprehensive to include a large 
share of what government does. Anything that contributes to well-being is 
welfare. Such a statement today does not strike us as anything out of the 
ordinary, as it would have a few decades ago. Public welfare then meant 
care of the poor, the infirm, and the dependent. Today we have no such 
circumscribed view. Public welfare means the welfare of normal, healthy 
human beings. But public welfare also means something specific in terms 
of programing: public welfare departments in state and local governments; 
the Federal Security Agency and the insurance programs of the Social 
Security Administration; the United States Public Health Service and the 
state and local health services; and social service, economic security, and 
the protection of the health of the community. 

Public welfare legislation and administration is an active field whose pro- 
grams have expanded so rapidly in recent years that the number of broadly 
trained administrators is not nearly sufficient to meet the need. Thus public 
welfare administration is an attractive opportunity for college graduates. 
Many Americans who react violently to the idea of governmental interfer- 
ence with business and economic matters hold a favorable view of govern- 
mental responsibility for welfare and social-service activities. 

These are all concrete, down-to-earth programs which affect our lives in 
a number of ways. But that is not all. Public welfare has been extended to 
numerous other fields: the areas of police and fire protection, for example, 
which are dealt with in the next chapter; and the whole area of education, 
which employs more people than any other peacetime function of govern- 
ment. 
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QUESTIONS 

1. What is meant by the public welfare function of government? How 
does the modern approach differ from that of the poor law approach? 

2. What were the principal recommendations of the Hoover Commission 
on executive reorganization relative to the welfare functions of the federal 
government? 

3. ‘‘If the social security program ever amounted to as much as $20 bil- 
lion a year, the drain on American industry would be so great that it would 
bring an end to the private ownership system/' Critically evaluate this state- 
ment. How much does the program cost now and how is it financed? 

4. What have been the principal periods in the development of govern- 
mental responsibility for social work activities? 

5. What are the four general types of state welfare organization? 

6. What was the Beveridge Report and what did it recommend? 

7. Trace the development of the New Deal work relief and outright 
relief programs. What lessons were learned that should be recalled in 
another major depression? 

8. Contrast the operation of the old-age and survivor’s insurance system 
with that of the unemployment compensation system. 

9. What were the main provisions of the so-called GI Bill of Rights? 
Should these functions be kept separate or combined with the work of the 
Federal Security Agency? 

10. Compare the development of federal and state public health programs. 

11. What do you understand is meant by “socialized” medicine? What is 
your own idea of the best solution? 
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CHAPTER 46 


THE COMMUNITY'S SAFETY AND 
SOCIAL ENVIRONMENT 


Citizens provide for the safety of the community in a number of ways. Pro- 
tection against disease, which has just been discussed, is one. Good roads, 
good schools, good government, and peaceful relations among groups all 
contribute to the maintenance of peace and order. Indeed, almost every 
function of government bears directly or indirectly on this objective. 

This chapter, however, will be chiefly concerned with law enforcement, 
fire protection, housing, and recreation as being four responsibilities of 
government that have an especially direct relation to the safety and the 
social environment of the community. Police and fire departments protect 
our lives and property while recreational facilities and good housing im- 
prove the community environment; all four conducing, therefore, to com- 
munity welfare. 

All parts of the community environment are related. If government did 
more to clear slums and to provide people with better homes and brighter 
and more sanitary surroundings, together with improved recreation' facilities, 
citizens would be more law-abiding, more civic-minded, and more content. 
If the total environment were better, the number of socially maladjusted 
persons and outright criminals would be smaller. 

LAW ENFORCEMEKT A MAJOR RESPONSIBILITY 

The field of law enforcement is interesting and important for several reasons. 
In the first place, law enforcement provides a cross-sectional view of the ex- 
tent to which governments attempt to regulate our lives; in the second place, 
it shows the degree of cultural unity or disunity existing at a given time. Law 
enforcement is also a barometer of people's confidence in and respect for 
their own government, and it indicates the extent to which lawmakers cor- 
rectly interpret public opinion when they enact measures carrying criminal 
penalties. 

Law enforcement machinery has sometimes been used in a partial or 
biased manner to regulate the relations between capital and labor; in such 
instances it has run the danger of being brought into disrepute as an instru- 
ment of class injustice. Furthermore, a strong police system is usually associ- 
ated with dictatorial rule; thus democratic peoples must be constantly on the 
alert to guard against that danger. 

And finally, justice through law is one of the highest goals of civilized life. 
Through it we achieve order as well as growth, an essential combination in 
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any society. Law enforcement, therefore, is vitally associated with the central 
concerns of the welfare state. 

Many governmental agencies are concerned with law enforcement. There 
are numerous police establishments— federal, state, county, and city; various 
agencies of prosecution including county and state; and district attorneys 
and departments of justice. In addition, there are the network of civil and 
criminal courts already discussed, and the prisons, reformatories, and parole 
systems that carry out the verdicts of the courts and attempt to reform 
lawbreakers and restore them as useful members of society. The police 
activity, broadly defined, is one of the oldest and most prominent in the 
field of government. 

Definitions of Crime Constantly Expanding 

A crime is any act that the law declares to be a crime. Certain forms of 
antisocial conduct have been considered criminal from the earliest times— 
premeditated murder is an example— but the number and variety of criminal 
acts constantly expand as society becomes more complex and as sanctions 
accompany the many kinds of regulatory and control legislation. Broadly 
defined, therefore, crime is any form of conduct that is forbidden by law 
under pain of punishment. According to Thorsten Sellin, the principle 
which operates here is that a crime is any form of conduct “which is declared 
to be socially harmful by the group or groups in a state which are powerful 
enough to influence legislation. Since the legislature is the means by which 
such influence is translated into law, here is additional confirmation of the 
fact that the legislature is and should remain the center of political gravity, 
democratically controlled and operating in the public interest. 

Among the acts that have long been considered as criminal offenses— and 
hence as violating society’s order and stability— are treason, murder, certain 
sexual offenses, and major violations of property rights. These offenses still 
form the nucleus of acts subject to the criminal law, but the number and 
variety of additional offenses are now as complex as society itself. 

Referring to the increasing tendency to attach criminal penalties to regula- 
tory laws, Sellin has also observed that so far as the community is concerned, 
“the multiplication of legal prohibitions has made it difficult for any one 
of its members to lead a completely law-abiding life.” The truth of this 
statement will be better realized when the character of most criminal legis- 
lation of recent years is comprehended. Take traffic violations, for example- 
how easy it is to pass through a red light when it changes quickly, or to park 
double for just a few minutes. During 1949, reports to the FBI from 1,652 
cities representing a population of nearly 50 million showed that an average 
of one out of every four urban persons was charged with some traffic 
violation. Or take the more serious widespread flouting of the prohibition 


1 Thorsten Sellin, "‘Crime,” Encyclopedia of the Social Sciences, IV, 564. 
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laws during the dry era. Crime is now so comprehensive a category that 
violations— especially minor violations— are constantly more numerous. 

As modern law expands the category of criminal acts, property rights have 
received relatively more emphasis than life and bodily safety. This develop- 
ment is due to the increasing complexities of our social life and the resulting 
legal regulations that have followed. Summarizing the situation in their 
article on “Crime and Punishment” in Recent Social Trends, Edwin H. 
Sutherland and Charles E. Gehlke have pointed out that crimes “against the 
person” constituted 11.1 per cent of all major offenses. This category in- 
cluded homicide, rape, and aggravated assault and battery. But crimes 
“against property” constituted 88.9 per cent or, if robbery is included, 
95.1 per cent of all major offenses. In this group are found burglary, larceny, 
and automobile theft. 

The table on page 906 shows the percentage of increase or decrease in 
these categories of crime in 220 cities of 25,000 and over between 19S1 and 
1944. While rape, aggravated assault, and larceny have increased^ all of 
the other types have decreased, some of them very sharply. 

Trends in Criminal Law 

Laws in the newer areas of legislation in the field of criminal law reveal the 
complexity of society, the enormous regulatory responsibilities of govern- 
ment, and the difficulties of enforcing compliance unless sanctions are 
attached to major regulatory legislation. These laws also help to explain 
the reputation we enjoy among ourselves and abroad as a lawbreaking 
people. What are the facts? 

The major factors to be noted are these: First, the number of major 
crimes has steadily declined in the United States. Talk of major crime 
waves” in this country has been exaggerated, and the charges are not borne 
out by the statistical facts. The attaching of criminal provisions to much new 
legislation, however, has resulted in an increase of minor violations of the 
criminal law. Criminal law constitutes one fourth to one fifth of the total 
law of representative states, a ratio that has remained fairly constant for 
fifty years. 

Second, criminal provisions tend to apply to specified groups rather than to 
society as a whole. More specifically, about one sixth of the criminal law 
applies to public officials only. An additional half is aimed at specific occu- 
pational groups— such as business, labor, agriculture, and others— that violate 
a regulatory statute. Still others are confined to a particular area of a state 
or a section of the nation. The net result is that only one third of the crim- 
inal law of the country applies to the general public. 

It also appears that recent legislation has dealt relatively less with felonies 
and increasingly with matters relating to health, safety, morals, and economic 
regulation. Thus criminal law has become an instrument of major social and 
economic regulation. 
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Consider the significance of these figures: in the case of federal criminal 
legislation, 91 per cent of the penal sections on commerce, 75 per cent of 
those on money and banking, 100 per cent of those on agriculture, and 69 per 
cent of those on food and drugs have originated since 1900. The largest 
single purpose of this legislation is the discouragement of dishonesty. 

Trends in other fields are equally interesting: state legislation has been 
largely concerned with moi*als, including sex offenses, intoxicating liquors. 


OFFENSES KNOWN TO THE POLICE IN 220 CITIES OF 
25.000 AND OVER, INCREASE OR DECREASE. 1931-1944® 


Crime 

1931 

1944 

Increase or 
Decrease (%) 

Against persons 


2,836 


Homicide 

3,744 

-24 

Rape . . . 

1,649 

13,857 

3,477 

111 

Aggravated assault 

19,077 

38 

Against property 

26,937 



Robbery 

14,101 

-48 

Burglary 

103,476 

91,675 

-11 

Larceny .... ... 

216,754 

240,736 

12 

Automobile theft . .... 

119,052 

68,009 

-43 


® Total population of cities covered was 27,806,541 based on census of 1940. 

Source: Department of Justice, Federal Bureau of Investigation, Uniform Crime Reports, 


and gambling. In the cities, occupational regulations (licensing and so on) 
have formed a large part of municipal criminal legislation. 

Criminal laws have multiplied at about the same rate as other forms of 
legislation- The rate of increase is from 1 to 2 per cent annually. Most of 
such laws have created misdemeanors (minor offenses) rather than felonies 
(major offenses). Major federal regulations have increased relatively more 
rapidly than those of the states. 

The larger burden of traffic regulation is the most important single ex- 
planation for the fact that the number of police personnel has increased 
faster than the rate of population growth. The number of state and federal 
police personnel has increased relatively more quickly than that of the 
municipal police. 

Finally, during the past twenty years, America has become more law-abid- 
ing, judging by the relatively smaller number of serious crimes. Considerable 
significance attaches to the reduction of gangsterism that accompanied the 
end of the prohibition era. The number of federal prisoners in the United 
States reached a peak of almost 26,000 in 1932 but declined by 10,000 im- 
mediately after the repeal of prohibition. It is also interesting that, contrary 
to a popular assumption, criminality among the foreign born appears to be 
at about the same ratio as among the native-born population. 

The Causes of Crime 

We must discover the causes of crime before we can deal intelligently with 
the problem of law enforcement. For centuries, research into the causes of 
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crime was slow, largely because it was customary to seek the single, all-inclu- 
sive explanation, so that crime has been at various times attributed to evil 
spirit, sin, disease, heredity, racial origins, and economic maladjustments. 
The modern tendency is toward complex rather than “monogenetic” (single) 
explanations, emphasizes environment more than heredity, and concentrates 
on prevention rather than severe penalties and “revenge.'* 

Some of the causes of crime have already been suggested, including the 
increase in the number of regulatory provisions carrying criminal sanctions 
that widen the possibility of violation. So also do the growing complexity of 
social life and the resulting difficulty of knowing what the law is in every 
case. Attempts to regulate morals and business competition, measures de- 
signed to conserve natural resources, and the well-nigh universal character 
of licensing provisions are other developments that make our law ever 
more complex and harder to observe. 

Additional factors in the crime rate are faulty home conditions, adverse 
community environments in large cities and our rural slums, the upsetting 
eflEect of major depressions and wars, plus the problem of channeling people’s 
energies into constructive leisure time activities. The adjustment of social 
groups to new cultural environments, and even weather and climate are also 
stressed by some students of the problem. Education also receives its due 
share of attention. 

Individual treatment, utilizing the methods of mental hygiene, has been 
employed in the attempt to analyze and remove these causes of crime. What 
stands out most is the modern emphasis on the adjustment of the individual 
to the community, in place of the older assumption of some inborn moral 
weakness for which the individual must be punished. 

Statistics on crime, unless carefully interpreted, are likely to prove mislead- 
ing. In 1940, according to annual figures made available by the Federal 
Bureau of Investigation, the number of crimes in the United States amounted 
to 1,500,000. Superficially regarded, this figure would come to about one 
crime each year for every 90 persons in the country and might well be inter- 
preted as a crime wave. But when it is realized that major crimes have been 
diminishing while minor offenses have been rapidly increasing as a result of 
new and broader legislation, the total picture is more accurate. 

As a nation we are inclined to belittle unduly our record of abiding by our 
laws. Actually, we have become more law-abiding rather than less so. Further 
improvement depends on increasing our knowledge of the causes of crime 
and on enacting constructive measures designed to bring about better indi- 
vidual and group adjustments to our rapidly changing social environment. 

AMERICAN POLICE SYSTEMS DECENTRALIZED 
AND UNINTEGRATED 

To what extent is a powerful, unified, and centralized police force a deter- 
rent to law violations? Most analyses of the American problem are inclined 
to emphasize that our tradition is one of local, decentralized police adminis- 
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tration topped by a system of multiple, unintegrated police agencies, in con- 
trast to the systems of many other countries with a strong centralized police 
force and a better record of law enforcement. 

The assumption, either express or implied, is that the United States could 
be made a more law-abiding nation if our police activities were nationalized 
and unified under a single federal agency. Unlike France, Germany, the 
Soviet Union, and many other Continental countries, we do not have a 
national ministry of justice that has jurisdiction over the state police. We 
do not even have such an all-inclusive agency in our state governments. The 
question arises, therefore, whether we should change our tradition and 
establish a centralized type of police administration. 

Pennsylvania created a state police force in 1905. Other states followed, 
especially as the problems of an expanding automobile traffic grew more 
acute. Although more than half of the states have now set up state police, 
many of these have no authority beyond traffic control. Thus police organ- 
ization in this country remains essentially a local matter, despite recent 
developments at the state and national levels. In accordance with our tradi- 
tion, the county police officer is still the county sheriff, assisted by a number 
of deputies. The small towns rely on one or more constables. The police 
departments created by the cities are in the charge of a chief of police and 
include various divisions for particular enforcement purposes, depending 
on the size of the city. Sometimes a board or a committee of the city council 
supervises this function at the top. Until fairly recently the work of these 
departments was primarily patrol duty on a regular beat, but traffic control 
is now a major responsibility and the department is highly specialized in 
this field and in various others. 

At the federal level, the growth of our police agencies is an outstanding 
modern development. Federal criminal provisions have grown faster than 
state and local regulations; hence federal enforcement machinery has had to 
keep pace. The federal system is multiple and unintegrated, however, since 
it includes a number of separate agencies. 

The Federal Bureau of Investigation in the Department of Justice, the 
most publicized of these agencies and one having the broadest jurisdiction 
over criminal law, has general charge of the investigation of all violations 
of federal laws except with regard to currency, customs, internal revenue, 
postal, and other legislation the supervision of which Congress has vested 
elsewhere. Other important federal law enforcement agencies are the Im- 
migration and Naturalization Service, also in the Department of Justice, 
which operates the Border Patrol and enforces the immigration laws. The 
Secret Service and the Customs Service are located in the Treasury Depart- 
ment. The Coast Guard helps to prevent smuggling. The Division of Postal 
Inspectors of the United States Post Office has a large force dealing with 
infractions of the postal laws and regulations. These half-dozen agencies 
constitute the principal federal police, but they by no means complete the 
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list of units charged with the enforcement of laws carrying criminal penalties. 
Indeed, such a list would include almost every bureau and independent 
establishment in Washington. 

The various police organizations— local, county, state, and national— are 
almost wholly independent of each other. The United States has the most 
separatistic police enforcement system of any major power in the world. 
Rightly or wrongly, we have connected decentralization of police activities 
with the preservation of individual freedoms and popular safeguards against 
overweening governmental power. 

The Tendency toward Integration 

Nevertheless, the growth of state police forces and the expansion of the 
nation-wide record-keeping and identification facilities maintained by the 
FBI mark a tendency toward a better integration in dealing with the appre- 
hension of criminals. When law violators can use speedy means of trans- 
portation such as the automobile or even the airplane, the police network 
must keep pace with this technological advance. 

Even before 1900, nearly half of the states had enacted laws making it pos- 
sible for peace officers to continue the chase of criminals into an adjoining 
jurisdiction when in “hot pursuit.” Metropolitan police jurisdictions have 
been widely extended into adjacent towns. In fact, voluntary cooperation 
between the police at all levels has provided us with the essentials of an 
integrated system. The National Division of Identification of the FBI is a 
service agency for law enforcement officers in all parts of the country. Its 
fingerprint records have grown rapidly from less than four million in 1933 
to many times that number. 

Should fingerprinting be made universal and compulsory? Such specula- 
tion is by no means idle. In favor of such a plan is the argument that 
law-abiding citizens have nothing to fear. Those opposed to it charge 
“regimentation.” Since other countries have found universal fingerprinting 
valuable for many purposes, including the identification of missing persons, 
why should we object to its application in the United States? 

Another useful integrative technique is the keeping of centralized crim- 
inal records. Before 1930, statistics were kept by the International Association 
of Chiefs of Police, but since then the maintenance of the Uniform Crime 
Reports has been a function of the Federal Bureau of Investigation. The 
great majority of urban communities are now reporting to the FBI, and 
the reports received cover more than half of the population of the United 
States. Much invaluable information is supplied from this source, including 
essential data on the types and causes of criminal law violation and the age, 
sex, geographic, and vocational incidence of crime. 

Electrical communication has also tended to offset the inherent parochial- 
ism of police methods and to bring about a higher degree of integration. 
Radio communication is now standard equipment in many jurisdictions. 
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By 1933 a hundred police forces in the United States were operating their 
own police broadcasting systems, and the number has increased rapidly 
since then. By telegraph, teletype, telephone, and radio the country is now 
linked in a single circuit whereby the fugitive may be rapidly apprehended 
despite the separate identity of the hundreds of individual police systems. 

Problems of the Municipal Police 

Not long ago the typical municipal police force consisted almost entirely 
of patrolmen who pounded a beat. Authorities on municipal police adminis- 
tration, such as Bruce Smith, now complain of “the vanishing patrolman.'’ 
Traffic control today takes a larger percentage of the time of the force than 
any other function. But in addition, the city police department has become 
a Jack-of-all- trades for municipal activities of many kinds. The incursion of 
added duties on the personnel and time of the city police force is already so 
serious that people are complaining that their persons and property are not 
adequately protected. 

Consider the range of activities of the modern municipal police force. 
Licensing, for example, constitutes a heavy responsibility. Various employ- 
ments and enterprises such as private watchmen, vehicles plying for hire, 
barbershops and restaurants, many kinds of public entertainments, and the 
sale and possession of firearms must be controlled and regulated. 

Other responsibilities include inspections to assure the payment of licens- 
ing, excise, and other forms of taxation; the endless problems connected 
with legalized gambling; the maintenance of fire lines at the scene of a 
conflagration, when the police and fire departments work closely together; 
emergency relief to the sick and the destitute; and the limited forms of 
censorship undertaken by the police department. How are all these things 
to be done when traffic control, patrolling, and detective work presumably 
occupy the center of attention in the local police department? 

The core of municipal police administration consists of uniformed patrol, 
criminal investigation and identification, crime prevention, criminal and 
departmental records, traffic regulation, and the maintenance and operation 
of an extensive plant and equipment consisting of automobiles, radio facili- 
ties, jails, and garages. Patrol activities are usually divided into three eight- 
hour shifts. The police call-box system and radio-equipped patrol cars have 
become common in all the larger cities. 

Considering the range and importance of police activities, is it any wonder 
that problems of organization and personnel abound? “There is a distinct 
tendency,” says police administration expert Bruce Smith, “toward the crea- 
tion of small units and detachments, which are not easily articulated with the 
work of the police force as a whole.” Traffic, vice control, licensing, and other 
areas are becoming separate specialties, resulting in a stratification and 
bureaucratization of police work and a consequent loss of over-all efficiency 
in apprehending criminals. 
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Police Administration as a Career 

More than 16,000 American cities, towns, and villages have created police 
forces. The Uniform Crime Reports for 1941 reveal that 112,000 police were 
employed in 2,609 cities with a population totaling 70 million. The FBI 
alone has a specialized force of from 2,000 to 8,000 men, most of whom are 
trained in law and accounting. During World War II the number of police 
employees was reduced, but by 1948, in cities of 10,000 population or more, 
there were 1.89 police employees for each 1,000 of the population. State 
police personnel in 1947 totaled 14,000, and at that level costs rose from 
$38 million in 1944 to $56 million in 1947. The personnel demands for 
police work, therefore, are extremely heavy. Administrative talent, as in 
other fields, is at a premium. 

Entrance salaries for patrolmen range from $1,800 to $2,130, depending 
on the size of the city; salaries for police chiefs are from $2,580 to $7,350, 
again depending on the size of the city. In cities such as New York, Chicago, 
and San Francisco the top may be as high as $10,000 to $15,000 a year. In the 
states, the average salary in 1947 was $2,383. 

Police administration has made great strides, one reason being the ex- 
cellent police training systems that have been devised and are now widely 
in use. Police work has become a profession without losing the common 
touch with the public so vital in a democracy. The wide application of the 
techniques of chemistry, physics, and other sciences to the police field makes 
it an interesting vocation for the technician as well as for the general admin- 
istrator. An efficient police force, firmly grounded in popular attitudes, can 
be a great asset in a free government. 

THE PROSECUTION AND PUNISHMENT OF CRIME 

Once a criminal law has been violated, several officers and agencies of the 
government are likely to act. 

Like the sheriff, the coroner is one of the oldest officers of the common law. 
The coroner is a local government official who is required to hold an inquest, 
assisted by a jury, over the body of every person meeting death under unusual 
and suspicious circumstances. In some states the law provides that the coroner 
shall succeed to the sheriff's position if that office becomes vacant. The office, 
usually elective and for a short teim, is a county position and is frequently 
paid by fees. The coroner is presumably trained in law and in medicine, 
but too often he is not qualified in either and in consequence the office has 
steadily lost prestige. Progressive governments, such as those of New York 
City and the state of Massachusetts, have replaced him with a medical 
examiner. 

A crime, it will be recalled, is considered an offense against society; hence 
a public prosecuting attorney rather than a private attorney conducts the 
legal proceedings. The number of such positions is large. It is estimated that 
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there are over 3,000 such officers in the states alone and some of them have 
large staffs. Many states have a state’s attorney who heads all prosecutions 
for the state. Then there is a layer of county attorneys and sometimes, as in 
the case of the federal government, there are district attorneys who serve 
larger areas of the state. The top position is almost invariably elective for 
a term of four years. The prosecuting attorney’s office commands a good deal 
of prestige and is often a steppingstone to the governorship or to Congress. 

Criminal Division of the Department of Justice 

All federal criminal cases are prosecuted by the Criminal Division of the 
United States Department of Justice, headed by an assistant attorney gen- 
eral.2 Thus when the Departments of Agriculture, Labor, or Interior, for 
example, or the U. S. Maritime Commission or some other agency has a 
criminal case on hand, it is turned over to the Department of Justice for 
action. The solicitor of the agency in question, however, usually works 
closely with the Criminal Division of the Department of Justice. 

The thousands of federal cases on the calendar every year could not be 
handled without decentralization. All of the routine cases, therefore, as well 
as many of the more important ones devolve on the United States district 
attorneys, who are found in the ninety judicial districts into which the 
country is divided. Large staffs of attorneys and other employees bring the 
total personnel up into the hundreds in many of these districts. They are 
appointive and are carried on the budget of the Department of Justice. 

Nominally the district attorneys report directly to the Attorney General, 
but actually they are supervised by the assistant to the Attorney General, 
next only to the Solicitor General in rank. The degree of supervision from the 
top depends on the importance of the case. Both civil and criminal matters 
are handled. Each year a conference of United States district attorneys is 
held in Washington at the call of the Attorney General— a practice analogous 
to that of the annual conference of senior circuit judges. 

In each district in which there is a district attorney there is also a United 
States marshal who is in charge of the enforcement of all federal laws that 
do not come under the special jurisdiction of the FBI, the postal inspectors, 
or other specialized agencies. The United States marshal and the United 
States district attorney, therefore, supplement each other. 

The Punishment of Crime 

When a crime has been detected and successfully prosecuted, the next step 
is the determination of the punishment that shall be exacted. Three main 
tendencies may be noted in this area: increased severity, more humane treat* 
ment, and individualized consideration of particular cases. 

One theory of criminology holds that the more severe the penalty, the 

2 See Carl B. Swisher, “Federal Organization of Legal Functions,” American Political 
Science Review, XXX (December, 1939), 973-1000. 
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greater its deterring effect on would-be violators. This idea was particularly 
prevalent in the United States during the years between 1917 and 1927— as in 
the case of kidnapping, for example. Prison sentences were increased, the 
death penalty was imposed more often, and opposition to probation and 
parole laws developed. Since then, however, the other two emphases— 
humane and individualized treatment-— have steadily gained ground both in 
the thinking of criminologists and in the actual administration of the 
criminal law. 

This modern approach has been sponsored by many progressive state insti- 
tutions, such as those of New York. In the vanguard also is the Federal 
Bureau of Prisons of the United States Department of Justice, which operates 
such famous penitentiaries as Alcatraz, Atlanta, and Leavenworth, as well 
as four reformatories, eight correctional institutions, and three juvenile 
institutions. 

Equally symptomatic of the modern approach are the emphases on im- 
proved prison conditions, the substitution of work for idleness, the use of the 
installment method of paying fines, the adjustment of treatment to the needs 
and characteristics of individual offenders, the use of parole, probation, and 
the indeterminate sentence, and the development of educational, recre- 
ational, and psychiatric facilities. 

Trends in the Punishment of Crime 

A quarter of the states have abolished the death penalty, fines have tended 
to replace corporal punishment, and the maximum penalty that may be im- 
posed has tended to increase by statutory provision in the past thirty years. 
In addition, parple— meaning the supervision of persons whose sentences for 
crime have been suspended during good behavior— has been broadly ex- 
tended. In federal cases alone, probation increased 500 per cent between 
1930 and 1932. The use of the indeterminate sentence has also increased. 
This involves the fixing of the time of release by a parole board instead of 
by a court. 

There are numerous other trends in the punishment of crime and the 
treatment of criminals: the parole system is now found in most of the states; 
the segregation of habitual criminals is being more widely adopted; although 
prison conditions are still objectionable in many cases even today, in general 
they have improved; the efficiency of prison organization and personnel 
has increased, and outlets for prison-made goods have diminished. 

Despite undoubted progress, however, we have no reason to be complacent. 
We still know far too little about the causes and cures of crime. In appreciat- 
ing that the causes are as complex as society itself, and emphasizing the social 
causation of crime along with the individual proclivity in that direction, we 
are probably on the right track. But knowledge is still very slight in many 
areas in the medical, psychiatric, economic, sociological, and governmental 
aspects of the problem. 
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The goal that society sets for itself in the realm of law enforcement should 
be broadened and heightened. It should be the same as that for medicine - 
prevention wherever possible. How, then, can crime be prevented? Chiefly 
by means of knowledge. ‘'The ability to prevent crime,” conclude Suther- 
land and Gehlke, "must rest on a knowledge of the processes by which crime 
originates and is developed.” 

FIRE PROTECTION 

Reference has been made to the close relationship between police and fire 
protection. Both are concerned with the safety of community life and prop- * 
erty. The police department assists the fire department by enforcing the fire 
protection regulations through inspections and arrests. In case of a fire, the 
police also respond in order to control traffic and to permit the firemen to 
work uninterruptedly. And finally, in some of our cities police and fire 
activities are organizationally combined under a director of safety. 

Fire protection is not as glamorous as police work— except, of course, when 
everyone for miles around turns out for a big fire. But important social 
aspects are present in this field as well. Fire losses in the United States, for 
example, greatly exceed those in Europe despite the fact that American fire 
fighting equipment and methods are on the whole superior. In addition, 
fires in the United States annually cost some 10,000 lives. The explanation 
lies in the fact that we are less concerned with the prevention of fires than 
many European countries are. Our building codes, safety provisions, and 
cleanup laws for refuse are not as rigidly enforced as theirs, nor has there 
been as much popular education on avoiding carelessness. 

The economic aspect of fire protection is also important. We citizens have 
taken out billions of dollars worth of fire insurance and the fire-insurance 
companies annually pay out millions. The rates we are charged depend on 
the fire hazard involved. When that is reduced, the rates will be reduced. 
The improvement of fire protection and the adoption of preventive meas- 
ures, therefore, could save us enormous sums of money if one of our greatest 
economic hazards could be controlled. The chart on page 915 shows the 
total losses due to fire in the past few decades. 

Not a great deal need be said about municipal fire protection activities. 
These functions are chiefly on the city level, with fires in the rural areas 
controlled by the nearest municipal equipment, so far as possible. Where 
water is lacking there is little hope of saving more than personal belongings. 
Annually since 1921, the United States has had a nation-wide fire prevention 
week as a means of calling attention to this peril and encouraging communi- 
ties to clean up their inflammable debris. 

Organizationally, fire departments are headed either by a commissioner or 
by a board or committee of the city council, with a chief serving under it. 
The department under a single head found in the larger cities is usually 
preferable from the standpoint of encouraging professionalization. Enor- 
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mous advances have been made in equipment and in fire fighting techniques, 
many of which were improved during World War II. 

Much intercommunity cooperation takes place in the fire fighting field. 
Cooperation appears not only in serious fires requiring the services of adjoin- 
ing communities but also in the purchase of equipment and the operation of 
training programs. This field of public safety is an interesting one to many 
able people. A former director of the Bureau of the Budget of the federal 
government, for example, first gained prominence by his cooperative pur- 
chasing of fire equipment for the Michigan League of Municipalities, of 
which he was once the head. 

With the introduction of improved compensation measures, pension plans, 
and training programs, municipal fire administration has improved con- 
siderably in the quality of its personnel. In 1941 almost half of the forty- 

FOREST FIRES— NUMBER. AND AREA BURNED OVER ON 
FEDERAL. STATE, AND PRIVATE FOREST LANDS. 1929-1945 

{Area in thousands of acres) 


Federal Lands, 
Protected Area® 


State and Private Forests*^ 


On Protected Area 


On Unprotected Area 


Forest Number Forest Number Number 

Area= of Fires Area* of Over Over 


134,610 

138,525 

176,696 

182,167 

180,443 

187,122 

182,872 

191,860 

157,691 

153,723 

153,559 

153,561 

183,052 

212,344 

213,210 


5,715 

4,933 

4,517 

8,064 

7,962 

11,144 

9,468 

9,873 

12,356 

14,076 

10,002 

9,941 

9,892 

8,985 

8,539 


395,675 

399,142 

266,173 

266,723 

266,259 

282,979 

288,751 

298,365 

301,911 

308,458 

278,919 

281,706 

282,074 

290,928 

299,331 

301,228 

302,942 


44,076 

70,832 

56,459 

55,567 

48,770 

61,254 

54,592 

73,709 

54,292 

76,326 

85,677 

73,527 

80,994 

75,849 

78,815 

56,148 

48,176 


203,890 

208,779 

216,541 

220,617 

218,664 

209,558 

204,379 

195,650 

182,763 

158,884 

148,812 

146,749 

143,743 

136,687 

131,275 

129,919 

126,959 


90,819 
120,148 
125,040 I 
105,899 
87,435 
93,345 
77,743 
141,432 
121,449 
146,030 
114,638 
107,824 
108,706 
122,428 
121,619 
66,096 
68,013 


41,354 

46,457 

45,200 

38,410 

40,167 

37,648 

27,796 

38,990 

20,637 

30,876 

26,660 

22,432 

22,830 

27,415 

27,772 

13,873 

14,780 


« In continental U. S. ; includes National Forests. Interior, Soil Conservation Service. TVA. Public Domain. 

6 T„ IT ^ and Hawaii. Data reported to Forest Service by its field offices, cooperating agenci^, 

other government bureaus, and similar sources. Statistics on unprotected areas based 

* Pnor to™939 forest area mcluded total area needmg protection, beginning with 1939 th^ included 
only forest area needing protection, which accounts for reduction m areas between 1938 and 1939. 

^ Included in state and private forests, protected area. 

Source: Department of Agriculture, Forest Service; annual report. Forest Fire Statistics, 
and records. 
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It is a nice question. The fire department presumably knows more about 
such matters than the police, but on the other hand, unified enforcement 
of the law would suffer if the police authority were dispersed. 

Another question difficult to answer categorically is whether fire depart- 
ments should proffer their first-aid equipment and facilities in an emergency. 
Their pulmotors annually save many lives, and they are equipped to respond 
much more rapidly than the public health nurse or the interne at the mu- 
nicipal hospital. But, on the other hand, doctoring is the physician’s business 
and should be his responsibility. 

Problems such as these are constantly cropping up in municipal govern- 
ments and point to the central role occupied by the fire protection activity. 
Its prestige has increased in recent years. Always a center of public interest 
and approbation when fire fighting forces were on a volunteer basis, today’s 
professionalized forces are now compared to preventive medicine in their 
social contribution to community security and well-being. 

Another aspect of fire control that is being increasingly emphasized con- 
cerns the protection of our state and national forests. A single fire may 
cause widespread damage. Full-time lookouts, airplane patrols, and the most 
modern equipment available are now employed by the federal and state gov- 
ernments in this area. The average amount of saw timber annually destroyed 
by fire between 1934 and 1945 was 859 million cubic feet; in 1946 a total of 
nearly $17 million was spent in the control of forest fires, some $2 million 
of which came from private sources. The accompanying table shows the 
number of forest fires and the area burned over, from 1929 to 1945. The 
prevention and control of forest fires is another field offering attractive 
opportunities to those who are technically trained and who enjoy outdoor 
life. 


PUBLIC HOUSING 

The field of public housing, which became active during the great depression 
and greatly expanded during World War II, is now a large and continuing 
governmental responsibility. The function divides into housing finance, and 
housing construction and management. 

The Home Owners’ Loan Corporation and the Federal Housing Admin- 
istration, created in 1933 and 1934 respectively, pioneered in the field of 
housing finance and today are located in the Housing and Home Finance 
Agency of the federal government, together with a Home Loan Bank Board, 
set up in 1947. The Home Owners’ Loan Corporation, now in liquidation, 
granted loans totaling more than $3 billion to better than a million home- 
owners faced with the loss of their properties through foreclosure. By 1950 
the cumulative investment had nearly reached the $3.5 billion mark, and 
all but $148 million had been repaid. The function of the Federal Housing 
Administration is to insure private lending institutions against loss on loans 
secured by mortgages on private dwellings. 

In the field of construction* and management, early experimentation by 
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the federal government included a public housing division in the Public 
Works Administration, whose accomplishment was small, and a division of 
the Resettlement Administration which concentrated on building and 
operating so-called “greenbelt communities” on the outskirts of large cities 
for the benefit of families of low incomes. Three of these communities, which 
are in fact separate villages, were built in the 1930's and have proved success- 
ful. With this as a start, Congress created the United States Housing Author- 
ity in 1937 to grant financial assistance to local housing authorities for the 
clearance of slums and the construction of low-cost, low-rent public housing. 
Emergency housing during World War II overshadowed the original func- 
tion, and the return to peacetime operations was slow. In 1947 the United 
States Housing Authority became the Public Housing Administration and 
is located in the Housing and Home Finance Agency. By 1946, more than 
a million public housing units had been built, of which 134,388 were of the 
low-rent, permanent type, the others being emergency wartime construction. 

In view of the need, however, accomplishment has been small. The follow- 
ing summary by Roy V. Peel in his State Government Today, shows how 
great that need is: 

In 1937, Woodbury and Bauer estimated that by 1950, over 16,000,000 housing 
units would have to be constructed [by public and private means] merely to 
meet the minimum standards of 1930. By the time we entered the war, we were 
3,425,000 homes behind schedule, and by now we are so far in the rear, that even 
the Wagner-Taft-Ellender bill, which is the best of the proposed national solu- 
tions, is not expected to be effective for a generation. In 1947, the Economic 
Outlook pointed out that 15,000,000 non-farm dwellings were more than thirty- 
five years old, that 6,000,000 non-farm dwellings should be torn down and 
replaced, that 4,350,000 dwellings needed major repairs, and that 1,500,000 farm 
dwellings were beyond repair. Estimating the need at the present time [1947], 
this journal said that 3,000,000 families were now living in temporary or make- 
shift quarters and wanted homes of their own; also that 7,500,000 families were 
living in houses which must be replaced. With a prospective net increase of 
5,000,000 families, we require a minimum of 15,000,000 homes in the next decade, 
and this without allowing any margin for mobility or moving from houses that 
are too large to others which are cheaper and smaller.^ 

The National Housing Act of 1949 authorizes a public housing program 
supported by government funds (loans) up to $308 million a year for forty 
years, a $1.5 billion slum clearance program, and a $262.5 million farm 
housing program. This is the first time that rural housing has been directly 
aided by federal legislation, 

A PROMISING NEW FIELD— RECREATION ADMINISTRATION 

A field of governmental activity that may be expected to grow rapidly is that 
of recreation and the use of leisure time.^ This is central to the main prob- 
lems of our age. Juvenile delinquency increases when youthful energies have 
no outlet save “cops and robbers,” which easily turns into the real thing. 

3 Roy V. Peel, State Government Today (Albuquerque, N. M., 1948), pp. 107-108. 

4 Eduard C. Lindeman, Leisure— A National Issue (New York, 1939). 
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The congested populations of our cities cannot maintain their physical and 
mental health unless they secure normal outlets for their play instincts and 
escape from the monotony of the daily grind. 

The progressive substitution of the machine for human labor can have no 
other effect in the long run than to reduce the working day to a few hours. 
What one does with the remainder— the leisure time— holds untold poten- 
tialities for social progress or retrogression. If the time is well used, people 
will improve in health, culture, and self-government. But if it is not well 
used, we may expect an increase of crime and a general weakening of the 
population. 

The planning and administration of leisure time activities under joint 
public-private auspices, therefore, is a main opportunity of the future. 

Government's Role in Leisure Time Activity 

It is only since 1900 that any concerted attention has been given to recrea- 
tional programs. So long as our economy was predominantly agricultural— 
as it was up until around the turn of the century— the need for organized and 
planned leisure time facilities was nowhere near so great as it is today. More- 
over, the revolutionary social changes attributable to machine magic were 
not then so far advanced. The western frontier had been closed but a short 
time. Slums and congested populations had already emerged, but not in so 
intensified a form as has since developed. City planning and zoning had 
appeared, but they were not nearly so universal as in the half century since. 

Organized recreation programs, therefore, are still in a formative stage and 
are still far from adequate. Failure to provide recreation opportunities— 
especially of the unartificial kind— is one of the greatest evidences of 
social lag. 

Nevertheless, some progress has been made in recent years. A compre- 
hensive survey of 1932, published in Recent Social Trejids, reveals that local, 
municipal, county, state, and federal governments even then spent almost 
$200 million a year on recreational activities. The total annual bill for 
public and private recreation was over $10 billion, but this figure covered 
commercial amusements such as motion pictures and the radio, travel of all 
kinds, clubs and other leisure time associations, and games, sports, and out- 
door life, including organized baseball and football. But even the $200 
million spent by government was far less than was needed. 

Governmental activities in the field of recreation have generally been con- 
centrated on making it possible for people to get out in the open and enjoy 
exercise and play. For example, the park acreage for cities of 30,000 or more 
inhabitants increased almost 250 per cent between 1907 and 1930. The total 
municipal park area was estimated at 350,000 acres in 1930. National and 
state parks have increased in somewhat the same proportions. Good highways 
and camping facilities have made American scenic spots a mecca for tourists 
similar to the traditional pleasure and recreation spots of Europe. 

Because they provide an emotional and physical catharsis essential to city 
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dwellers, municipal playgrounds are particularly necessary from the stand- 
point of good health and the prevention of crime. The city playground 
movement did not start until 1910, and then it influenced only a few cities. 
During the decade from 1920 to 1930, however, municipal playgrounds 
increased 75 per cent, the total number being over 7,000 in 1930. As promis- 
ing as this start has been, the deficit side of the balance should not be over- 
looked. Three fourths of our cities—mostly in the small-population categories 
—failed to report any available playground facilities at all, so that the 
average for urban children the country over was only 1 playground for every 
3,000 children. Obviously this is far from satisfactory. 

Much the same situation prevailed for public school recreational facilities. 
In 1932 a survey revealed that 20 per cent of the elementary schools in cities 
having a population of from 30,000 to 100,000 inhabitants had no play- 
grounds, while half of the high schools of the country were not provided 
with either playgrounds or athletic fields. Nevertheless, a growing recogni- 
tion of the importance of recreational activities as a municipal function is 
evidenced by the creation of separate city departments for that purpose. In 
1948 the cost of playgrounds in the United States was nearly $100 million, 
or double the figure for 1946. These agencies are responsible for planning 
and developing a well-rounded program. In addition, half of the states have 
created planning and development committees responsible Sot cooperating 
with local authorities. The state governments have also established state 
parks, forest preserves, and similar facilities, and lend their encouragement 
to the furtherance of municipal recreational activities. That the federal 
government also has become aware of the need of comprehensive recreation 
planning is indicated by the fact that in 1937-1938 a committee of repre- 
sentatives from twelve federal bureaus concerned in part with leisure time 
activities met regularly and finally submitted a comprehensive plan, includ- 
ing a long-range program, to the President and Congress.® 

In the decade of the 1930’s, parks and playground construction and im- 
provement were a popular type of WPA work. Such projects employed large 
numbers of men at a low cost for materials. Consequently these facilities at 
all levels received a marked attention. Park Commissioner Robert Moses of 
New York did a particularly outstanding job in that city with the help of 
WPA. State and national parks and camping grounds also benefited under 
the program, especially through the use of the CCC. In 1949 a Twentieth 
Century Fund study revealed that the United States had about 300 million 
acres of land that could be used for recreational purposes-over and beyond 
needs for agriculture, timber, and urban redevelopment. Actually, less than 
24 million acres outside cities are used for this purpose. 

The Changing Attitude toward Recreation 

The reason why more has not been done in the field of public recreation is 
that the demand has increased more slowly than the need. A pronounced 


5 Ibid , pp. 54-55. 
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change has occurred in recent years, however, as the figures presented clearly 
indicate. For a long time, recreation was considered a luxury rather than a 
necessity. People were accustomed to providing their own outlets or content- 
ing themselves with the motion pictures, the radio, or other forms of enter- 
tainment. This is not to minimize the importance of such devices or the 
prominent role they may be expected to play in the future, but it does recog- 
nize the inadequacy of forms of entertainment not involving spectator 
participation as offering a complete solution of the problem. 

If the health, play, emotional, and mental requirements of our urban 
populations are to be satisfied, therefore, far greater opportunities for self- 
made recreation must be provided. These must include more recreational 
facilities in public parks and public schools, bigger and better playgrounds 
for the youth of America, and better facilities in forest preserves and state 
and national parks. Eduard C. Lindeman, in an article on recreational 
planning included in Planning for America, points out that a modern society 
should furnish its people with recreational opportunities which 


Allow for the exercise o£ the 
big-muscle system: 

Bring into play the accessory 
muscles: * 

Call for a sharpening of the 
sense perceptions: 


(strenuous games and vigorous trials of strength 
and endurance) 

(less strenuous but more skillful sports and activi- 
ties) 

(seeing, hearing, smelling, tasting, and feeling) 


Involve both the larger and 
smaller muscle systems: 

Involve neuro-muscular coor- 
dinations: 

Furnish occasions for collabo- 
ration and cooperation with 
others: 


(games or activities demanding coordinated move- 
ments) 

(movement in space plus attention to rhythm and 
design) 


(social recreation) 


Require the manipulation of 
varieties of materials: 

Offer enjoyments of discovery: 

Are intellectually and emo- 
tionally satisfying: 

Are conducive to quiet con- 
templation: 


(arts and crafts) 

(travel, nature study, hiking, camping, and ama- 
teur science) 

(reading, group discussion, learning) 

(avoidance of stimulations) ® 


6 Eduard C. Lindeman, “Recreational Planning,” in George B. Galloway, ed.. Planning 
for America (New York, 1941), p. 456. By permission of Henry Holt and Company, 
publishers. 
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America has come of age in many departments of our national life: the 
frontier is closed; the population is approaching stabilization; the get-rich- 
quick mania is dissipating; machines have made it possible for people to 
work less and still enjoy a higher standard of living; and as the average age 
of the population increases, there will be more older people with time on 
their hands. 

We have reached a stage in our national life, therefore, when we may well 
concentrate more than in the past on our cultural development— culture in a 
broad, comprehensive, human sense. There will be more time for physical 
fitness, more time for play, more time for improving our knowledge and our 
aesthetic appreciation. Our cities will have to be made more habitable. Our 
slums will have to be demolished. The community will have to take a more 
active role in making the plans and providing the facilities by which we can 
live the full and rich life that our total resources and creative intelligence 
make possible. 


QUESTIONS 

1. Mention three reasons for the modern importance of law enforcement. 
What have been the trends in crime statistics since 1933? 

2. What is a crime? What are the causes of criminality? What is the 
difference between a misdemeanor and a felony? 

3. Contrast the American police system with its Continental counterpart. 

4. Compare the administration of law enforcement at the state and 
federal levels. 

5. ‘‘The real fault with the state police as such is that there is not now, 
and cannot be without constitutional change, a uniform, national system 
of intermediate police agencies to fill the gap between local and federal 
police." Explain this statement and evaluate its accuracy. 

6. What are three of the major problems of municipal police adminis- 
tration? Mention two authorities on this subject. 

7. Analyze the principal career factors in police administration. 

8. Explain the relation between the United States attorneys and the Crim- 
inal Division of the United States Department of Justice. 

9. What is meant by parole and what is the tendency in this field? 
Generally speaking, is a “tough” policy or a preventive policy the better 
way of coping with crime? 

10. Explain the organization and operation of the fire department in 
municipal administration. 

11 . What have been the historical landmarks in the development of public 

housing in the United States? _ _ 

12. What are the principal diflEerences of public policy centering around 
pending housing legislation? In your opinion, should governments do more 
or less in the field of housihg than they do at present? 
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13. Analyze the activities of the federal, state, and local governments in 

the area of recreation administration. 
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CHAPTER 47 


THE CITIZEN'S CONCERN FOR EDUCATION 


A public question on which all Americans agree is the need for adequate 
educational opportunities available to all, for today we demand more rather 
than less in the way of democratic educational facilities. We have come to 
believe that if enough people have enough knowledge, we might solve many 
of our difficult social problems. But if a substantial proportion of the popu- 
lation remains uneducated, then we must expect to lose many of our free- 
doms. These appear to be the main alternatives. 

In the United States we have emphasized free public education more than 
any country in the world because as a people we have realized from the outset 
that freedom, the opportunity to rise, and the development of civic attitudes 
depend on the kind of education we are willing to provide for all groups of 
the population. 

In early America, two ideas dominated the thinking of the advocates of a 
national system of education: “Faith in the perfectibility of man, and belief 
that loyalty to republican ideals and democratic equality could be promoted 
only through a general and uniform system of education provided and main- 
tained at public expense.'’^ Indeed, popular government is as dependent on 
education as the farmer is dependent on good growing weather. 

Because of the essentially local character of the control of education in this 
country, our schools have had a good chance of remaining democratic with- 
out becoming doctrinaire. Generally speaking, the more decentralized the 
educational system, the broader and less defined is its aim and the greater 
is the emphasis on individual development rather than on ideological 
regimentation. This is our own situation and it is a healthy one. 

This is not to overlook the large number of isolated cases, however, in 
which reactionary school boards unfortunately attempt to stifle free inquiry 
and enforce conformity to fixed notions in violation of academic freedom. 
But these violations are more easily corrected by other means, as a rule, than 
by bringing about changes in a highly decentralized regime of school admin- 
istration. 

Steps in American Public School Development 

As in other countries, education in the United States is both public and 
private. With private education we are not here concerned. 

The story of our public education is one of the most remarkable histories 

1 1. L. Kandel, “Public Education,” in the Encyclopedia of the Social Sciences, V, 414. 
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ever recorded, justifying George S. Counts’s claim that “with the coming of 
the modern age, formal education assumed a significance far in excess of any- 
thing that the world has yet seen. The school, which had been a minor social 
agency in most of the societies of the past, directly affecting the lives of but a 
small fraction of the population, expanded horizontally and vertically until 
it took its place along with the state, the church, the family, and property as 
one of society’s most powerful institutions. 

The progress of free public schooling has been more rapid in the United 
States than in other countries for several reasons. Two, however, are espe^ 
cially important. The first is that, unlike most countries, we have never had 
a state church; hence it was not necessary to overcome the church’s monopoly 
of education in order to establish secular responsibility. In most other 
countries this issue was hard fought and long drawn out, and in some it is 
still a subject of controversy. 

In the second place, we did not have to overcome class lines and the idea 
that education was the privilege of the few. Until fairly recently in England 
and in most other European countries, a sharp line was drawn between the 
minimum schooling accorded the masses and the very complete education 
provided for the privileged few. 

The modern movement for free public education began at about the time 
of the French Revolution. To Prussia in 1794 goes the credit for first asserting 
the right of the state to enforce compulsory education. France moved more 
slowly. A Napoleonic decree in 1808 and the laws of 1833 and 1850 cul- 
minated in Jules Ferry’s compulsory education law of 1882. Since the Law 
of Associations in 1 904, the French government has had the exclusive right 
to provide, maintain, and supervise education, and any other schools may be 
established only with governmental approval and subject to governmental 
inspection. 

England lagged behind France and Germany. Compulsory education was 
not introduced there until 1876, and free public schools were not made uni- 
versally available until 1902. 

The United States, on the other hand, starting with advanced ideas im- 
ported from Europe and free from the encumbrances of tradition and estab- 
lished institutions, was able to make more rapid progress. Education was one 
of the first subjects of interest to the early colonists, although it was not 
immediately regarded as a public function except in Massachusetts. There, 
as early as 1647, every town having more than fifty families was required by 
law to provide an elementary school, and if it had one hundred families it 
had to build a secondary school as well. A fine was imposed for noncom- 
pliance. 

Another stage in the evolution of our public school system was reached 
when, in 1821, Boston established the first public high school in the United 
States, and the idea of free secondary education rapidly spread. By the middle 

2 George^. Counts, “History of Education,” ibid.. Ill, 403-414. 
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of the nineteenth century the Western states had taken the third step in the 
development of public education when many of them established state 
universities. 

It is difficult to say at what time the American public school system came 
of age; possibly 1850 would be the date, for by then the three levels— 
elementary, high school, and university— had been established and attend- 
ance was being required of children under fourteen. Since then the 
expansion has been so rapid that the schools of 1850 are a far cry indeed from 
the opportunities provided by our modern public school system. In 1870 
there were only 80,000 students in all our high schools, but in 1950 there 
were more than 6 million. In 1870 there were 60,000 students in our colleges; 
in 1950 there were 2.7 million. In those eighty years our population multi- 
plied more than 3 times, the number of pupils in secondary schools went 
up 75 times, and the number of students in colleges increased 45 times* 

What are the essentials of a system of public school education? The ideas 
in this field have changed considerably from time to time, but in general the 
demand for more and wider opportunities seems to be constant. The public 
school system today is based on these principles: compulsory attendance, free 
tuition and books, and equality of educational opportunity. 

THE PLACE OF EDUCATION IN GOVERNMENT 

In terms of personnel, public education in peacetime is the largest single 
activity of state and local governments. In 1950, for example, 40 per cent of 
all state and local .public personnel were employed in the public school 
system of the nation.® To measure the place of schools in another way, 
approximately one fourth of the population of the United States is directly 
engaged in education. According to Charles H. Judd, in 1932 there were 
over a million teachers and school officials and approximately 29.5 million 
students of all classes from kindergarten through graduate and professional 
school.^ Since 1932 the population has increased, but so also has the school 
enrollment, and the proportion of those directly concerned with education 
remains the same. 

There are more than 108,000 organized school districts in the United 
States, excluding those which operate as school administrative areas of 
another government, such as a city or village. The majority of these school 
districts, or 65 per cent, are rural. The following table shows the number and 
distribution according to type. 

In 1928, public expenditures on education amounted to almost $3 billion. 
During the depression they dropped to $2 billion; in 1944 they were around 
$2.5 billion. Four fifths of this total was spent on public schools, and of this, 
about 80 per cent was devoted to primary and secondary schools, with the 


3 U. S. Bureau of the Census, Public Employment in July 1950, 

4 Charles H. Judd, “Educatioh,” in Recent Social Trends (New York, 1933), pp. 325-381. 
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NUMBER OF ORGANIZED SCHOOL DISTRICTS. BY AREA 
SERVED. 1942 


Region 

All 

Districts 

County 

County- 

wide 

Districts 

County- 
wide with 
Exceptions 

Urban 

Districts 

Rural 
Districts, 
of Munici- 
palities 

Other 

Districts, 

Mostly 

Rural 

United States, total 

108,579“ 

377 

214 

1,732 

3,161 

65,449 

Northeast . 

9,369 

b 

b 

398 

20 

8,951 

North Central 

70,297 

b 

b 

621 

1,752 

34,966 

South. . 

17,061 

352 

179 

436 

880 

10,813 

West . 

11,852 

25 

35 

277 

509 

10,719 


, Includes only those districts which operate as separate governmental units and exclude those school 
districts which are^ school administrative areas of another government. 

® Data not available or not compiled. 

Source: U. S. Bureau of the Census, Governmental Units in the United States, 7942. 

remainder going for higher education. In comparison, expenditures by 
private schools were proportionately heavier at the college, university, and 
research level than at the primary and secondary school level. 

A sharp change in the nature of public expenditures on education came 
with the close of World War II, when the federal government began to 
subsidize veterans who wished to complete their education, spending some 
$2.5 billion in 1949 on this program. In addition, many agencies of the 
government are responsible, either directly or through grants-in-aid or out- 
right subsidies, for many educational programs and institutions. The De- 
partment of Agriculture spends $92 million on school lunch programs, 
and $31 million on extension work; the Atomic Energy Commission pays 
out more than $100 million for scholarships and research and for the con- 
struction and operation of public schools in federal communities; the 
Federal Security Agency spends some $30 million on vocational rehabilita- 
tion and $17 million for research in public health— these are but random 
items in a long list, the total cost of which was $3.4 billion in 1949. Add to 
this more than $2.2 billion spent by state and local governments and the 
cost of education reaches a sizable total, in marked contrast to the $225 
million spent in 1900. 

A survey, made at the time that these large sums were being made avail- 
able, showed that the condition of public school buildings throughout the 
United States was so bad that it would take the expenditure of some $10 
billion over a ten-year period to put them in good shape.-”* It was shown that 
82 per cent of the nation's school buildings were either fair or poor, and 
the remainder only good; no state reported that its buildings were excellent. 
At a meeting of school administrators held in the winter of 1949, it was 
urged that present funds be tripled and teaching staffs doubled. Few people 
today doubt the need for such improvements. 


5 New York Times, July 23, 1949. 
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School enrollment figures are equally revealing. The greatest expansion 
has been in high school enrollments, with a 2,465 per cent increase between 
1890 and 1924. Other percentage increases during the same period were 156 
per cent for elementary attendance, and 352 per cent for colleges and 
universities. During the same period, from 1890 to 1924, the total population 
increased only 79 per cent. A dozen years later the most rapid rate of 
expansion in enrollments seemed to be at the college and university level. 
“Never before in the history of the world,” says Judd, “has there been such 
a development at the upper levels of an educational system.” In 1932, one 
out of every two persons of secondary school age was in high school and one 
out of seven of college age was attending an institution of higher learning. 
In 1945, 65 per cent of all persons between the ages of five and twenty-four 
were attending school. The proportion of the American population that 
graduated from college trebled between the two world wars, rising from 
1.2 per cent to 3.6 per cent. A total of 318,749 college and university degrees 
were conferred in 1948. Furthermore, although there were still 2.8 million 
Americans over fourteen years of age who could neither read nor write, the 
figure was the lowest in the records of the Census Bureau. At this rate the 
time may come when the majority of American citizens will have availed 
themselves of a college education. This exciting possibility holds great 
potentialities for an enlightened citizenry and the safety of popular rule. 

Compulsory school attendance and child labor laws are bringing education 
within the reach of all. The story is told in the following figures: 

PERCENTAGE OF CHILDREN IN GAINFUL OCCUPATIONS. 

10-15 YEARS OF AGE 


1870 

13.2 

1880 

16.8 

1890 

18.1 

1900 

18.2 

1910 

18.4 

1920 

8.5 

1930 

4.7 


Source: Recent Social Trends (New York, 1933), p. 327. 

No later figures are available,* but they would certainly show a downward 
trend. Four of the most populous states have now increased their compulsory 
school attendance age to eighteen years. The chart on page 929 shows the 
educational attainment of the population of the United States, twenty-five 
years and over, in 1940. 

Education Essentially Local 

With one fourth of the population of the United States directly concerned 
in education and most of the remainder interested in education through 



SCHOOL YEARS COMPLETED 


THE CITIZEN S CONCERN FOR EDUCATION 




930 


AMERICAN GOVERNMENT IN ACTION 


family relatioHships, no function of American government receives so much 
attention. If the general population were to become as interested in good 
government as it now is in good education, our government institutions 
would be strengthened at many points. However, the independent status of 
educational administration has been so accentuated in the past that we 
citizens are scarcely aware that education is in fact a function of government. 
We have learned to think of education as something apart from government. 

Only in fairly recent times have school administrators, parent-teacher asso- 
ciations, and all the good people interested in educational progress begun to 
realize that education is inevitably affected and limited by the conditions 
existing in the political situation of the city or state in which the school 
system is located. 

Historically, free public education in the United States has been almost 
entirely the responsibility of local governments. Although this is still 
basically true, in recent years our state governments have begun to play a 
more prominent centralizing role in this field. The trend has proceeded so 
far in some states— such as Delaware, North Carolina, Virginia, and New 
Hampshire— that a uniform state-managed school system has come into 
existence. 

The states increased their influence in local educational matters when the 
public schools were badly in need of financial aid during the depression years. 
Those who feared that federal influence in education might grow, strongly 
opposed seeking any help from the federal government. The alternative was 
to secure financial aid from the state. In New York during the 1930*s, for 
example, approximately $100 million a year was distributed by the state to 
the school districts. 

Until recently the federal government directly contributed very little to 
our public schools, but the states provided as high as from 80 to 90 per cent 
of the total cost of education in local communities during the depression 
years. A partial reason for the inability of the localities to participate very 
much in the financing of their own schools is that they have had to rely 
chiefly on the property tax, and— for various reasons discussed in earlier 
chapters— the property tax is no longer a sufficient source of revenue. Other 
forms of taxation, notably the income tax and the gasoline tax, have pro- 
gressively superseded it. 

The issue of federal aid to education, closely akin to federal health legisla- 
tion, affords another superb example of political dynamics centering around 
federalism and the concept of state responsibility for social well-being. In 
both the Eightieth and the Eighty-first Congress the Senate passed a federal 
aid to education bill, but in both instances resistance in the House 
prevented final enactment. The 1949 proposal contemplated federal grants 
to the states in which payments were to vary from $5 per child in the high- 
income states to $29 per child in the lowest-income states, all such payments 
to be limited to public schools. Educators testified that there were, in 1949, 
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at least 2 million of America's 25 million school children receiving a sub- 
standard education because of poorly prepared teachers and a widespread 
shortage of teachers and facilities. The bill carefully provided that no federal 
agency or officer might exercise any direction, supervision, or control over 
any school, educational agency, or institution with reference to any expendi- 
ture made under the proposed law. Nevertheless, the three controversial 
aspects of the bill resulted in its being shelved: parochial and private schools 
wanted to share in the benefits; Negro groups urged antidiscrimination 
amendments strongly opposed by certain members of Congress; and the 
supporters of states’ rights stubbornly fought aid from the federal govern- 
ment. In fact, a whole course in government could be made to revolve about 
the issue arising out of this one legislative proposal. 

Despite the reluctance of the schools to accept federal aid, it appears more 
and more likely, judging from the results of opinion polls and the trend 
of voting in Congress, that such aid will be extended in large amounts to 
states that cannot provide educational facilities measuring up to the national 
average. A clear trend in educational administration is toward greater 
dependence on state financial and administrative assistance; it also seems 
likely that federal financial resources will be increasingly relied on in com- 
ing years. Thus the local nature of education is undergoing an important 
change. All the more reason, therefore, that those who are interested in our 
schools should take a more active interest in our government as a whole. 

The Control of Education 

In most of the countries of the world, a ministry of education in the 
national government is responsible for a unified administration of public 
education. The United States is the most prominent exception. We have an 
Office of Education in the Federal Security Agency, but, except in the field 
of vocational education, it has little or no direct contact with local and 
state educational administration. Its main function is to collect and dis- 
tribute information on education without any direct administrative author- 
ity over the uses to which its research is put. Generally speaking, central 
control of education is much less developed in countries having a federal 
form of government, such as the United States, Canada, Switzerland, and 
Australia, than it is in countries having a unitary government such as France, 

Austria, or Italy. , 

In the unitary type of government, the ministry of education has authority 

akin to that of other national programs of action, such as public works or 
public health. The ministry of education is responsible for the administra- 
tion and organization of educational facilities; for drawing up budgets and 
securing funds from the national legislature; for inspection, consultation, 
and advice on educational matters; and for drafting curriculums and exam- 
inations and establishing teaching methods. 

So highly centralized a system runs the danger of controlling thought and 
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of Stifling experimentation and significant advance. At various times one or 
both of these charges have been laid at the door of certain countries having 
centralized systems. Usually, however, they were totalitarian dictatorships, 
such as those of the Nazis and Fascists, and under these circumstances the 
school system would have been used for indoctrination and party disciplinary 
purposes irrespective of what its previous tradition had been. 

Many nations today are finding that their governments cannot avoid an 
increasing financial responsibility to their educational systems. It seems 
likely, therefore, that we may look for a similar development in this country, 
especially since the situation already prevails in many of our states. It is 
even possible that higher education may need such help. In England, for 
example, both Oxford and Cambridge receive something like a third of their 
financial support from the national exchequer. 

An important problem of the future, running to the very roots of our 
national life, therefore, is whether a method can be devised whereby state 
and federal funds can be furnished to local educational systems without 
endangering local control over what is taught and how. I. L. Kandel, Dean 
William Russell of Teachers College, and others have suggested a division 
in the field of education that might form the basis of a formula by which 
such aid could safely be provided. They make a distinction between the 
externa in education, which include buildings, grounds, equipment, com- 
pulsory attendance, length of the school year, qualifications and salaries 
of teachers, and so on; and the interna^ which consists of the content of in- 
struction, curriculums, courses of study and examinations, research, academic 
freedom, and the like. This division of responsibility sounds like a practical 
one that might provide a point of departure for working out a desirable 
balance between federal and local control of education. 

We should never minimize the need for vigilance and sustained popular 
interest, however, because an age-old truth of government— as applicable to 
education— is that he who holds the purse strings ultimately influences the 
policies. But there are enough separate school districts in the United States 
and enough stalwart citizens willing to devote their time to the defense and 
improvement of the public schools to make this danger far less serious in 
education than in many other fields. 

THE ADMINISTRATION OF THE PUBLIC SCHOOL SYSTEM 

No reliable estimate has been made of the number of American citizens who 
serve on schools boards and hence constitute the active element in the demo- 
cratic control of education. The figure is easily a quarter of a million and 
probably nearer half a million. No general interest of society commands so 
many partisans. 

There are more than 108,000 school districts in the nation. Except in a few 
isolated cases— some important but constituting a relatively small percentage 
of the total— school administration is not under the direct control of the city 
council but enjoys a semiautonomous status with a citizen school board at 
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the head. These school board officials are usually elective for terms that range 
from one to seven years, the most common being two years. Men and women 
who show enough interest and ability are often re-elected for successive 
terms, so that the average length of tenure is longer than in most voluntary 
citizen activities. 

In keeping with trends elsewhere in government, the present tendency is 
toward smaller school boards. During the nineteenth century it was not un- 
common to find a school board with as many as 40 members. The current 
practice is illustrated in the school boards of our larger cities: Albany has a 
board of B members; in Chicago and Detroit the number is 11; in St. Louis, 
12; Pittsburgh and Philadelphia, 15; and Providence, 17. In a city of from 
50,000 to 60,000 inhabitants it is usual to find a school board of from 8 to 12 
members. 

The total number of school board members, therefore, constitutes a sizable 
army of unremunerated citizens. And to this must be added the hundreds of 
thousands of members of parent- teacher associations, jealously guarding the 
welfare of their children and attempting to raise the standards of teaching 
and of the social services offered by the public schools. 

The typical school board has a wide and complete authority: it appoints 
the superintendent of schools and can dismiss or reappoint him; it decides 
on building sites, new construction, and extensions*^ it approves school 
budgets and secures the funds from the city council or (which is more usual) 
determines the tax levy for school funds; it must approve the personnel 
appointments and actions of the chief school officials; and it exercises vary- 
ing degrees of influence over the selection of textbooks and over teaching 
methods. 

As in other fields of government, the relationship between the paid top 
official of the local public school system and the citizen school board that 
appoints him is of the utmost importance. If the superintendent's profes- 
sional judgment can be trusted and if the school board confines itself to 
policies and decisions— as it should, rather than attempting to administer the 
educational system itself— then the teachers in the system may exercise a con- 
siderable influence in shaping educational policies. But if the superintendent 
is incompetent and spineless,, then the school board may try to run things 
itself, often in such a highhanded manner that the teachers complain of 
regimentation and the loss of professional self-respect. They may even be 
forbidden to smoke, play cards, and dance in the privacy of their own homes. 
Like all legislative-administrative relationships, therefore, that found in 
school administration is highly sensitive and packed with potentialities for 
good or ill. 

Types of Public School Systems 

Elementary education is provided by the 108,000 county, city, village, 
town, and rural school districts. A majority o£ our children receive their 
elementary education in large city schools. Because of the extensive rura 
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districts that must be covered, however, so far as numbers of schools are 
concerned, the American elementary institution is still quite often a one- 
room establishment. In these schools one teacher is responsible for eight 
grades, meeting in a single room, and as a result in these districts there are 
more school board members (an average of three for each rural school) than 
there are teachers. 

Above the elementary schools come the secondary or high schools, run by 
city, county, town and township, and the consolidated rural districts. The 
majority of the rural school districts pool their resources in providing sec- 
ondary education. Then there are normal schools and teachers’ colleges in 
nearly all of the states, financed by the state governments. 

Junior colleges are a relatively new type of educational institution that has 
increased rapidly in recent years. In the field of public education these 
institutions are supported by municipalities, counties, and the states. Their 
number has grown from 132 in 1917 to well over 500, with a total enrollment 
exceeding 250,000 annually. 

The state universities and agricultural colleges are comparatively old and 
were first established in the West. They are chiefly supported by state appro- 
priations and also by endowments. Many are of the highest academic stand- 
ing, carry on extensive research activities, and award the master’s and 
doctor’s degrees. 

To these main levels in the public educational hierarchy should be added 
summer schools, extension courses, and adult education classes. It is truly a 
complex and thorough system of public education that we have in the 
United States. 

So far as primary and secondary education are concerned, four principal 
types of organization may be distinguished at the local level: 

The town and township system, found predominantly in New England 
(although the district system was also tried there), Indiana, West Virginia, 
Pennsylvania, and New Jersey. Under this plan the town or the township is 
the educational unit. It is independent and has no connection with any 
larger district. 

The county school system is found chiefly in the Southeastern states, from 
Maryland to Louisiana. In these areas the county schools are administered as 
a single unit with one school board and one superintendent of schools for all. 

The district school system is used in the largest number of states. The dis- 
tricts are small, including a single city, village, or special area incorporated as 
a separate school unit. Rural areas are divided into common school districts. 
Some twenty-five states from New York to California using this system 
account for a majority of the school districts, with an average of five 
teachers in each district. Many of these units are smaller than those of the 
town or the township and are considerably smaller than the county school 
organization. 

The consolidated school district system was created to deal with the multi- 
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plicity of rural schools and the problem of the one-room schoolhouse, as well 
as to provide sparsely settled areas with better educational facilities, espe- 
cially at the secondary school level. The plan has gained ground in recent 
years. 

A consolidated school is built at a central point, and daily transportation is 
provided for the children of the area. If too large an area is covered, the trans- 
portation costs mount, and the wear and tear of travel on the children is 
great. There seems to be a point, therefore, beyond which the consolidated 
school district is less desirable than separate schools. Educational authorities 
by no means agree on the point at which the law of diminishing returns 
sets in. Students will thrive in a one-room school, as thousands know from 
firsthand experience, if they are taught by a superior teacher, but if the 
teacher is inferior, then everyone suffers. There are offsetting advantages in 
both consolidation and independent units. The problem of educational 
statesmanship is to find the desirable blend. 

State and Federal Organization 

Like the local governments, the states have boards of education and super- 
intendents of schools. In almost three fourths of the states the superintendent 
is elected by popular vote. The trend, however— as in many other areas— 
seems to be toward appointment and the short ballot. However, the school 
systems are one of the last areas over which the people are likely to relax 
their ballot box control. 

The tendency toward state supervision and control of local educational 
activities has thus far been pretty largely in the realm of externa. The princi- 
pal areas where the state has entered include the training, licensing, and 
examination of teachers; the provision of funds and buildings; the require- 
ment of compulsory school attendance; and the provision of textbooks, 
library, medical, and other welfare activities. 

The United States Office of Education was created by act of Congress in 
1867, shortly after the Civil War, **for the purpose of collecting such statistics 
and facts as shall show the condition and progress of education in the several 
States and Territories, and of diffusing such information respecting the 
organization and management of schools and school systems, and methods of 
teaching, as shall aid the people of the United States in the establishment and 
maintenance of efficient school systems, and otherwise promote the cause of 
education throughout the United States.” This mandate of the Office of 
Education is so stated that it could be infinitely expanded. Actually, how- 
ever, the main line of activities so far have included only statistical, research, 
and informational services; services of an advisory or consultative nature; 
reports on special problems requiring investigations; and dissemination of 
knowledge. In addition, the Office of Education has administered federal 
aid under programs enacted by Congress, such as the vocational education 
work initiated in 1917 by the Smith-Hughes Act. 
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The influence of the Office of Education with professional educators and 
the interested public has steadily increased. Around it may revolve hotly 
contested issues of the morrow. For example, should federal aid to the states 
be increased so as to overcome the gross inequalities in educational oppor- 
tunities found in sections of the country where the assessed valuation of 
property is low and revenues for education are accordingly inadequate? 
Should there be a national university in Washington, D. C., supported by 
Congressional appropriations? Madison, Pinckney, Gouverneur Morris, and 
others advocated such an institution at the time that the Constitution was 
framed, and the issue is still a live one. How will the wealthy states react 
to such a suggestion? How much opposition to the growth of federal par- 
ticipation in education may be anticipated from private and parochial 
schools? A partial answer to these questions is found in legislation that has 
been pending in Congress for several years and that would appropriate 
millions of dollars in federal aid and outright grants to higher as well as to 
other forms of education. Although the opposition is intense, support is 
increasing. 

The Schools and Student Welfare 

Our public schools no longer regard themselves as solely pedagogical insti- 
tutions. Their function is to prepare young people for a richer, fuller kind of 
life. The Greek ideal of a balanced growth of body, mind, spirit, and aesthetic 
appreciation seems once more to be coming into its own. The school takes 
over at an early age— sometimes at four or five years— and develops the indi- 
vidual until he is ready to enter his vocation and establish a family. This 
being the case, if the public school is to discharge the total function that cir- 
cumstances seem to have pressed on it, it must do for the individual what 
was formerly done by the family and what the family now often fails to 
accomplish. 

In broadening its approach, therefore, the public school system must in- 
crease its facilities. That it is doing so is suggested by recent developments in 
public school administration, including medical examinations and even 
medical treatment (legalized in England); hot lunches and attention to 
dietary matters; school libraries open at convenient hours and also to the 
public; adequate playgrounds and athletic fields; vacation schools and 
summer camps; vocational guidance, with each student having a counselor; 
employment facilities; and the use of school buildings by the entire com- 
munity in the evenings as a center for civic, social, and other activities of a 
community nature. All of these are clear trends and will certainly become 
more prominent. 

Education is increasingly recognized as a process that begins at birth and 
continues throughout life. Adult education programs and classes naturally 
stem from this theory. During the depression years they were widely de- 
veloped, partly in order to provide jobs for unemployed teachers. But their 
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results were so good that their programs will undoubtedly be expanded still 
further under the continued sponsorship of the Office of Education and our 
state and local school authorities. In New York State alone, 2 million 
persons were enrolled in adult education classes in 1950. New methods of 
mass communication, such as the motion picture, radio, and television, will 
probably play an important part in programs of this kind. 


PUBLIC EDUCATION AND THE FUTURE OF DEMOCRACY 


Modern life is a race between education and the destruction of what we call 
civilization. We know vastly more about the production of new machinery 
than we do about the solution of the ensuing human difficulties. For ex- 
ample, we must solve the problem of international law and order and 
international justice, or the atom bomb may blow us all into eternity. We 
must learn how to do our collective work with the aid of technological 
advances without losing our individualities and our freedoms. We must 
acquire an increased sense of responsibility in community, national, and 
international affairs. But underlying all this is the fact that people cannot 
do what is necessary until they first see clearly what needs to be done and 
what forms social action should take. A principal question of our age, there- 
fore, is whether education can be made universal fast enough to save us 


from retrogression and even catastrophic destruction. 

What should the goals of education be? Should they be vocational? Yes, 
by all means, if by vocational is meant the adjustment of the individual to 
his lifework. All of life is a series of adjustments. People develop and find 
happiness only when their interests and talents are channeled into appropri- 
ate activity. But if by- the vocational goal of education is meant a narrow, 
circumscribed, specialized form of education for the masses, then this ap- 
proach should be resisted by all who love humanity and the human spirit. 

Should education emphasize culture? Yes, if by that is meant an apprecia- 
tion of what is good, useful, and beautiful in life. If culture means the blend- 
ina of the individual and of society to produce a better balance and more 
normal outlets for men’s interests and aspirations, then culture is a desirable 
social ideal. But if culture means an effete dilettantisin, an escape from 
pressing realities, an inability to do useful work in behalf of society, then 

culture is a faulty ideal. . 

Should education emphasize truth and objective knowledge, a rigorous 
facing of the facts, freed so far as possible from preconceived prejudices and 
tiadiSomf Yes, this i, what the world needs. Only b, means of “ 
understanding of conditions as they are can we hope to mmshal enoug 
pnmc “ppoft and knowledge in order to solve the increas.ngly complex 

MlTd.t“lTha“s contribute to a largm aynthesi, that is the proper goal 
of educadrn Tte unifying factor in dii. compound is good 
Citizenship, in turn, must be defined. Citizenship is preparation for a useful 
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and happy life in which individual growth and one’s contribution to society 
are successfully combined. 

But it is important also to appreciate what citizenship does not mean: it 
does not mean the worship of the sovereign political state; it does not mean 
an exaggerated form of nationalism or local pride; it does not mean jingoism 
or militarism. These are contrary to the American tradition of government 
and the spirit of a free and democratic people. 

Citizenship means judging our own acts by their effect on the interests of 
our fellow ‘ beings. Citizenship means the acquisition of a vocational skill 
through which we can contribute to social well-being as well as to our own 
individual growth and happiness. Citizenship involves the spirit of service 
that makes us builders rather than exploiters, altruistic instead of selfish. 
Citizenship means that every human being is worthy of help and encourage- 
ment. 

Some would call this religion. Some would call it humanism. Still others 
would call it morality. The name does not matter. Only the content is im- 
portant. 

Citizenship is more than government, but government in the modern world 
is a necessary and an important part of citizenship. Our American ideal is to 
use government for cooperative purposes, but to be sure at all times that it is 
popularly controlled and that its ends are human and not merely power- 
seeking. 


QUESTIONS 

1. ‘‘Popular government without popular education,” wrote James 
Madison, “is a prologue to a farce or a tragedy.” Has the growth of educa- 
tional opportunity kept pace with the growth of government in the United 
States? 

2. Outline the chief historical periods in the growth of American public 
education. 

3. What are considered the three underlying principles of the American 
public school system? 

4. Has the increase of dollar expenditures kept pace with the growth of 
school enrollments since 1933? 

5. What do you understand is meant by the distinction between interna 
and externa in school administration? How does the question arise and how 
important is it? 

6. The authors of America's Needs and Resources (New York, 1947) came 
to the conclusion that in order to make up for our deficiencies in school 
buildings and equipment by 1960 and to provide all newcomers with ade- 
quate facilities, we need to increase our annual capital expenditures for 
schools nearly two and a half times. Analyze, politically and economically, 
the likelihood of this happening. 
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7. Compare the extent to which centralization has occurred in educa- 
ional administration at the state level as contrasted with the federal level. 

8. What are the functions of the United States Office of Education? 

9. Explain the four principal types of organization for local education 
at the primary and secondary levels. 

10. Compare the national administration of education in a unitary 
country such as France with that of the federal government in the United 
States. 


SUPPLEMENTARY READING 

Education and democracy: 

Christensen, A. N., and E. M. Kirkpatrick, The People, Politics, and the 
Politician (New^York, 1941), pp. 905--938. 

Counts, George S., Educating for Citizenship (New York, 1932). 

, Social Foundations of Education (New York, 1934). 

Dewey, John, The Public and Its Pyoblem.s (New York, 1927). 

Educational Policies Commission, Education and Economic Well-Being in 
American Democracy (Washington, D. C., 1940). 

Elliott, W. Y., “The Constitution as the American Social Myth," in Conyers 
Read, ed.. The Constitution Reconsidered (New York, 1938). 
Frankiurter, Felix, The Public and Its Government (New Haven, 1930). 
Hutchins, Robert M., The Higher Learning in America (New Haven, 1936). 
Judd, Charles H., “Education," in Recent Social Trends (New York, 1933). 
Merriam, Charles E., The JSdaking of Citizens (Chicago, 1931). 

New York Regents' Inquiry, Education for American Life (New York, 1938). 
Pierce, Bessie L., Civic Attitudes in American Textbooks (Chicago, 1930). 
Stewart, Maxwell S., Schools for Tomorrow's Citizens, Public Affairs 
Bulletin No. 30 (New York, 1939). 

United States President’s Commission on Higher Education, Higher Educa- 
tion for American Democracy, 6 vols. (Washington, D. C., 1947). 

Educational administration: 

Counts, George S., Social Composition of Boards of Education (Chicago, 
1927). 

Cubberley, E. P., Public School Administration (New York, 1929). 
Dewhurst, J. Frederic, and Others, America’s Needs and Resources (New 
York, 1947), Pt. II, Chap. 13. Future needs and costs. 

Engelhardt, Fred, Public School Organization and Administration (Boston, 

1931). 

Harris S. E., How Shall We Pay for Education? (New York, 1948). 

Henry! Nelson B., and Jerome G. Kerwin, Schools and City Government 
(Chicago, 1938). 



AMERICAN GOVERNMENT IN ACTION 


940 

Macdonald, A. F., American State Government and Administration^ 3d ed. 
(New York, 1945), Chap. 23. 

Porter, Kirk, State Administration (New York, 1938), Chap. 10. 

United States Commission on Organization of the Executive Branch of the 
Government ('‘Hoover Commission'’), Education (Washington, D. C., 
1949). 

Intergovernmental relations: 

Deffenbaugh, W. S., and Timon Covert, School Administrative Units with 
Special Reference to the County Unit, U. S. Office of Education 
Pamphlet No. 34 (Washington, D. C., 1933). 

Frederic, Katherine A., School Finance and School Districts (Washington, 
D. C., 1936). 

Mort, Paul R., Federal Support for Public Education (New York, 1936). 

National Education Association, Efforts of the States to Support Education 
(Washington, D. C., 1936). 

, Federal Aid for Education, Research Bulletin, Vol. XX, No. 4 

(September, 1942). 

United States Senate, Committee on Education and Labor, Hearings on 
Federal Aid for Education, 79 Cong., 1 Sess. (Washington, D. C., 1945). 

Vieg, John A., The Government of Education in Metropolitan Chicago 
(Chicago, 1939). 

Wesley, ‘E. B., Proposed: The University of the United States (Minneapolis, 
1936). 





CHAPTER 48 


THE FUTURE OF POPULAR GOVERNMENT 
IN THE UNITED STATES 


In the century and a half that the United States has enjoyed a democratic 
form of goveinment the influence we have exerted on other peoples to 
govern themselves democratically has been as great as, if not greater than, 
that of any other political system the world has ever known. And yet we 
should realize that in the entire course of known history the rule of the 
many has not yet prevailed as long— at any one time or in the aggregate— as 
its two principal rivals, monarchy and aristocracy (or dictatorship). Some 
writers whose sympathy to popular government is unquestioned even go so 
far as to say that the rule of the many is still on trial. 

If we are candid we must admit that there are many faults to be found 
with popular government. It is said, for example, that popular apathy is the 
worst enemy of popular rule, and that the general level of education, the 
degree of unselfishness, and give-and-take are not sufficient to assure the 
indefinite continuance of a people's government. The conservatives say 
popular government interferes too much with matters that they believe to 
be strictly nongovernmental. The radicals, on the other hand, say it should 
be strengthened by more concentrated power and efficient rule. It is true 
that “of all the forms of government, democracy is by far the most difficult," 
the reason being that democracy expects more of human nature than any 
other form of government. But we must not overlook the fact that this very 
expectation also brings, out people’s latent possibilities to a greater extent 
than any other form of government. Let us take stock of the situation. 

At least four areas constitute points of danger to popular rule. The first 
of these is major wars, which inevitably result in a concentration of political 
power at the top and the accumulation of disruptive social problems. If a 
country cannot successfully prevent or stay out of repeated wars, it must 
expect eventually to lose its popular government. 

Second is the question of the reliability of the capitalistic system. Can the 
free enterprise system be depended on for steady employment, a just distribu- 
tion of goods and services, and the provision of universal opportunities for 
individual and social advancement? If government cannot solve this problem 
in cooperation with the Big Three of business, labor, and agriculture within 
a reasonable time, then popular government is also likely to be undermined 
from this side. People may say to themselves, “We would rather have 
economic security even if it means a restriction of democratic control. We 
would rather have a balance between production and distribution even if it 
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results in lowered unit efficiency and restricted freedoms/' The point may be 
reached when people are ruled by their stomachs rather than by their minds. 

The third source through which liberal democracy may be undermined 
is class struggle. Liberal democracy is based on compromise and the finding 
of a common denominator. The longer class tensions are allowed to grow, 
the less is the likelihood of re-establishing the bases of compromise that 
previously operated. 

A fourth danger arises from the threat of imperialism. If we want to keep 
our right of self-determination and our own freedoms, we must not restrict 
the equal rights of others. As the Bible phrases it, they that take the sword 
shall perish with the sword. We must not exploit the so-called backward 
peoples under the guise of the white man's burden. If we want peace at 
home and abroad we must allow the Chinese, the Indians, the Africans, all 
the peoples of the world to govern themselves, even if they do not do so in 
the way that we think they should. Otherwise we must anticipate the growth 
of dangerous tensions that will eventually reignite the powder kegs of war. 

Those who do not like popular government, or who are honestly convinced . 
of its institutional incapabilities, contend that the multitude, acting through 
the machinery of popular election and representation, cannot possibly solve 
major problems quickly enough to ward off disaster. Those who are more 
optimistically inclined, however, believe that the people will respond to 
emergencies if, through education, they are made aware of the problems 
awaiting solution. 

The moderate socialists say that we must socialize our credit structure and 
some of OUT key industries or we cannot solve the anomaly of productive 
capacity exceeding that of effective consumer demand. The Marxian social- 
ists, on the other hand, are convinced that the capitalists will balk at peace- 
ful change beyond a certain point, and that hence the workers must grasp 
political and economic power. Otherwise, they say, we may expect a totali- 
tarian dictatorship from the conservative right. Only through the common 
ownership of modern machine production, they argue, can we look for 
economic well-being to match our political equality. In the meantime, 
under Marxism, political freedom goes out the window until some more 
propitious time, when its restoration is promised. 

Under what circumstances may violence and force be justified? We used 
both at the time of the American Revolution. We use them in every war. 
But can force ever be allowed to settle economic and social issues? Most of 
us are convinced that force never settles anything as satisfactorily as do peace- 
ful persuasion and mutual education. A responsibility of citizenship is to 
decide when '"give" is necessary in order to prevent violent social upheavals. 

Unfortunately, we tend to incapacitate ourselves for peaceful solutions by 
substituting thoughtless cliches for objective analysis. And yet, as an earlier 
study of practical politics has shown, sloganizing and propaganda techniques 
are prominent characteristics of the age in which we live. But how can we 
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expect to solve capital-labor and capitalistic-socialistic conflicts unless we 
adopt a higher degree of objectivity and rid ourselves of the stereotypes that 
prevent clear thinking? "Human beings, and particularly human beings 
possessed of power/' says Robert M. Maciver, "persist in following the old 
road of their tradition until they arrive at an impasse. Then, if they have 
good sense enough, they gradually learn by experience to seek another 
road/'^ 

POPULAR GOVERNMENT AND THE DILEMMA OF OUR AGE 

A major reason for believing that democracy is still on trial derives from the 
difficult problems whose solution is largely a responsibility of government. 
War, unemployment, class tensions, socialism, imperialism, and equality of 
opportunity at home present complexities that are truly stupendous. And 
the more intricate our problems, the more effective must be the instruments 
of their solution. 

Can the machinery of our American government find the answers to the 
three questions on the minds of every American college man and woman 
today? Will there be another war in my lifetime? Can I look forward to 
steady employment and to an expanding standard of living? Are general 
community conditions suitable ones in which to rear a family? Viewed in the 
light of these larger considerations that affect all of us, the machinery and 
minutiae of American government assume their real significance. We are 
naturally proud of our traditions and our democratic institutions. We are 
even more concerned that there should be a coincidence between social 
needs and the institutional methods of solving them. 

The strength or weakness of any form of government may be tested in 
two ways: its efficiency in getting necessary things done, and its contribution 
to the general improvement of the citizens as self-respecting individuals. 
Judged by these standards, popular government is superior to monarchy, 
aristocracy, or dictatorship. But the success of democracy depends on edu- 
cation, interest, and active participation in government. The more we do 
for ourselves, the less danger there is of losing popular control. 

The spirit of a people ultimately determines its potentialities for self- 
government. Every society, at every stage of civilization, "rests on a firma- 
ment of law that is vastly greater and much more intricate than any ever 
devised by any government, one that is too great and intricate to be com- 
pletely overturned even by the most revolutionary of governments,'* because 
even after government is established it remains more the guarantor than 
the maker of law.^ 

There is the question of what is to happen to the concept of sovereignty. 
If we do not quickly solve the problems of world organization and world 

1 R. M. Maciver, The Web of Government (New York, 1947), p. 109. 

2 Ibid.^ pp. 63, 65. 
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peace and order, we may expect the atomic bombs to do their work. Inter- 
national government is now one of the most vital concerns of American gov- 
ernment—or indeed, of any national government. 

The organized political state is only one of several forms of human associa- 
tion on which we rely for government and the necessities of life. There are 
many other social and economic groups to which we are loyal. But in under- 
standing their relative areas of influence we must avoid the horns of a 
dilemma. On the one side, the organized political state must not be wor- 
shiped for itself and considered the only association deserving our patriotic 
affections. And on the other hand, we must shun the disintegrating excesses 
of interest-group selfishness that threaten to sever our unities, blur our collec- 
tive planning, and cause intense class pressures. Therefore we must 
strengthen our comprehension of what constitutes the public interest. As 
Walter J. Shepard has said, *'The old antithesis between the state and the 
individual must give way to a recognition of the innumerable intermediate 
human groups which are organized for economic, social, religious, recrea- 
tional, artistic, and other purposes.''^ A community is bound together by 
numerous bonds, many of which are not political. In the long run, too, there 
is more unity and strength in diversity than in forced compliance, for when 
men are assured the liberty to pursue their different allegiances they attach 
themselves all the more strongly to the greater unity that sustains their 
differences and their freedoms.^ 

Federal centralization in America grows apace. Ever larger units of gov- 
ernmental operation, both national and international, are in the making. 
How can we safeguard our opportunities for direct participation in repre- 
sentative government and at the same time make the federal government a 
more ejffective instrument for dealing with its staggering problems? Our 
whole machinery of representation is in serious need of improvement. Can 
interest representation and geographical representation somehow be fused? 
Can the major political parties be made to present real alternatives, and to 
undertake responsible action on them? The representative assembly is the 
center of political gravity. Will the improvement of its over-all effectiveness 
restore popular respect for it? Judicial review of legislation and judicial ad- 
ministration constitute an important area of citizen interest. Law is an instru- 
ment of social engineering, not merely the lifeless mandate of the state. 
Public administration must be made more efficient and at the same time 
more accountable. If administration can be kept democratic we shall have 
done much to offset the dangers of concentrated power. 

The functions of government are constantly growing and will continue to 
grow. The emphasis in government should be increasingly on service and 
diminishingly on power. The time has arrived when government is under- 

3 Walter J. Shepard, ^'Government,” in Encyclopedia of the Social Sciences, IV, 14. 

4 Maciver, op. cit., p. 73. 
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taking so much that it must pick its priorities with care and organize its 
processes to be sure that first things receive first treatment. Government’s 
function as stabilizer and planner may be expected to expand. Its welfare 
functions will also continue to grow. Government will sponsor and plan 
more things, but it should administer fewer of them directly. 

THE STRENGTHS AND WEAKNESSES OF POPULAR RULE 

Popular government is based on an optimistic view of human nature and 
human potentialities. It assumes that all should have the right to share in 
public affairs. As Jefferson once said, popular government is based on confi* 
dence in the self-governing ability of the great mass of the people, on the 
ability of average men and women to select ofi&cials who will govern in the 
interest of society. 

Among the strong points of popular rule is the fact that the right of equal 
participation in government gives people a feeling of status, of having a 
dignified standing, of being able to help shape their own future. It is linked 
with Confucius’ idea of individual self-development as' the core of life. 

One reason that democracy is likely to reappear even after temporary sub- 
mergence has been suggested by the late Harold Laski in A Grammar of 
Politics when he said that ‘‘democratic government is doubtless a final form 
of political organization in the sense that men who have once tasted power 
will not, without conflict, surrender it.” Also in favor of popular government 
is the fact that people can be assumed to know their own best interests— or 
at least to abide by the consequences of their own mistakes more equably— 
if they are equal partners in government rather than mere voteless wards. 
Here is a major issue with regard to democracy: Do the people in fact possess 
an instinct for right decisions and for able men, as Thomas JefEerson, 
Abraham Lincoln, Franklin D. Roosevelt, and other confirmed believers 
in the improvability of human nature have thought? Or is there more truth 
on the side of the man who said, “Your people, sir, are a great beast ? 

Popular government calls forth more energy and devotion than other 
forms of government because the people feel that they are serving themselves 
rather than their masters. Perhaps this can be illustrated by comparing the 
highly disciplined regimentation of certain armies— such as the German, for 
example— as contrasted with the greater emphasis on self-reliance that has 
always been traditional in the armed forces of the United States. Popular 
government is also likely to be more decentralized; hence there is more 
room for experimentation, and mistakes are not so costly as in a highly cen- 
tralized regime. Furthermore, there is less danger that concentrated power 
will be seized by a dictator or a militant minority. 

A republican form of government is based on representation. Because 
popular government permits every group and every individual to be repre- 
sented, competitions and clashes between groups are in the open. As a 
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result, there is more visible controversy than in regimes controlled by the 
one or the few, but there is also less danger of violent upheaval. If allowed 
to let off steam, for example, we settle down quickly. But if we are forced 
to store our resentment up, its eventual explosion is upsetting for a longer 
period. 

And finally, it is argued that in its over-all efficiency, popular government 
excels all other forms.® Here efficiency is defined in human rather than in 
merely mechanical terms. Popular government does not regiment or stand- 
ardize to the extent that minority regimes may, but it enlists more voluntary 
cooperation and makes people more content with their lot. Thus where 
minority rule may possess greater technical efficiency in its detailed pro- 
cedures, as government it is less satisfying to the people and to that extent 
less competent. As we learn especially in time of war, we must distinguish 
between the minute efficiency that comes from regimentation and the over-all 
efficiency in meeting the needs of the governed that comes from the self- 
propelling drives of the people. Because of our mechanical skill, in the 
United States we have a great deal of minute efficiency, but because of our 
popular form of government we have even more efficiency of the over-all 
type. 

The attack on popular rule takes three principal forms: it is held that the 
people do not and never will have the ability to govern themselves, which is 
a pessimistic view of human nature; it is said that democracy does not respect 
property rights, and that through legislation there is a leveling and debasing 
effect, in consequence of which superior ability and effort are discouraged; 
and finally, popular government is held to be so complex and slow moving 
that it cannot hope to deal with the complexities of the present age. 

This general viewpoint has been many times presented. An example of it 
may be found in a statement of a professor of political science, the late 
Edward McChesney Sait, in his book on Political Institutions: “Unquestion- 
ably, the growing skepticism about democracy must be attributed in part to 
the excesses committed in its name. The franchise has been given to all 
adults, women as well as men; special privileges or immunities have been 
granted to organized labor and other interests; the rich have been taxed 
for the benefit of the poor.”® A few pages later this author continued: “The 
doctrine of equality, which justifies the raising of the low and the leveling 
of the high, becomes a doctrine of inequality in practice, when the energetic 
and thrifty Few are called upon to provide housing, food, medical care, 
education, amusements, and much besides for the slothful and improvident 
Many, the very dregs of society. The worst specimens are coddled, and en- 
couraged to breed, as if they were the best. They are even maintained at 


6 See Charles E. Merriam, What Is Democracyf (Chicago, 1941), Chap. 5. 

6 Edward M. Sait, Political Institutions (New York, 1938), p. 444. By permission of 
Appleton-Century-Crofts, Inc., publishers. 
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public expense without the necessity of working. From the standpoint of 
heritable qualities, the political competence of the people as a whole declines, 
while the complexity of the problems of government increases.*'^ 

Among the major institutional problems of American democracy, Sait 
mentioned the fallen prestige of representative assemblies. He also pointed 
to that '‘typical product of popular rule,” the professional politician; the 
placing of politics above economics; the deterioration of the masses in con- 
sequence of city life; the progressive decline of political interest; the collapse 
of consensus; and “experts as a menace.” He italicized these words; ‘*The 
problems which face the rulers of mankind are such that no ordinary layman 
can understand them, ... The interest in politics has declined because they 
have become unintelligible/* 

How are the alleged disadvantages of popular rule to be summarized? 
Popular rule is said to produce government by the irresponsible multitude; 
to emphasize quantity rather than quality; and to assume that every man, 
irrespective of his true worth, is the equal of every other man, thus produc- 
ing a leveling effect. It is said further that, unlike aristocracy, democracy 
fails to give sufficient attention to special training and aptitudes; that the 
diffusion of responsibility under popular rule makes its enforcement difficult; 
that democracy is wasteful and extravagant; that it prefers demagogues and 
agitators to real statesmen; and that, compared to monarchy and aristocracy, 
it is unsympathetic to culture and the arts. 

PRINCIPLES OF STABILITY AND CHANGE 

The central drama of political rule is how to blend the need for stability 
with the need for change, without doing violence to either. At various 
points throughout our analysis, generalized statements and rule of thumb 
procedures have been suggested which throw light on this ageless question, 
and it may do no harm to review some of them, in new dress, at this point. 

To begin with, John Stuart Mill was undoubtedly right in saying that 
“human beings are only secure from evil at the hands of others in propor- 
tion as they have the power of being, and are, self-protecting,” but since 
complexity is the price we pay for technology, men tend to become ever 
more dependent upon each other rather than more self-sufl&cient, giving 
rise in turn to a growing reliance on government. But for this very reason, 
government is never completely “a free agency disinterestedly engaged in 
adjusting its activities to the needs of the times.” Popular government, as 
the focus of a dependent community, is itself caught at the center of a com- 
plex struggle of interests, takes sides in the conflict, shifts its ground as the 
pressures change, maneuvers for advantage, and strives through it all to 
remain in power.® Popular government tries to give every interest its just 

7 Ibid,, pp. 453-454. 

s Maciver, p. 317. 
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deserts, if it can, for any economic class or group that “feels itself exploited 
or enchained, that regards itself as shut out from the opportunities and 
advantages enjoyed by other classes, resentfully conceives the state as an alien 
power,’' as the mere agency of dominant interests.® 

The degree of influence on government enjoyed by different groups varies 
from time to time; indeed, some writers go so far as to suggest that in an 
advancing civilization the chief beneficiaries of the benefits engendered are 
the groups immediately below those that previously held power, on the 
assumption that a circulation of elites is inherent in political rule. Accord- 
ingly, 'any group will try to consolidate its power through myths and institu- 
tions. Custom is the king of men, but to be effective it must be hallowed 
and sanctioned by myth, at the core of which lies the myth of authority. 
When the myth is rejected, the custom collapses, and if the grand myth of 
authority is overthrown, there is revolution. Symbols cannot be refuted and 
thus may be more convincing than any logic; ceremony keeps ordinary men 
at a respectful distance from authority; and the most complete exposition 
of a social myth often comes when the myth itself is waning.^® 

Social scientists rarely apjpreciate the extent to which institutions 
dominate social behavior. Maciver, who has studied this question, shows 
that the “whole institutional order tends to confirm the authority of those 
who rule within it, not only because the value attached to institutions is 
reflected upon the authority-holder but also because the authority-holder is 
concerned to guard the myth that elevates his own power and accordingly 
operates the institutions themselves so as to check any assault upon them, 
to subordinate or discourage all opposing claims, and to assure the favorable 
indoctrination of those who are schooled under the prevailing system."^^ 
Thus government is a fence, composed of law and authority, built around the 
possessions, the liberties, and the lives of countless individuals. 

As Spinoza long ago suggested, the wise ruler tries to promulgate laws that 
will accord, and not clash, with the customs, beliefs, traditions, and interests 
of all of the main segments of the community, because obedience to the 
law is “the pragmatic condition of and response to the whole firmament of 
social order." Any interest group that upholds the law when the law or the 
government is on its side will almost certainly change its attitude when 
the situation is reversed. It will try, of course, to keep government on its 
side, and as a means to this end it will try to gain control over as many 
segments of the community as possible. Of all such monopolies, the most 
fatal to democracy is the monopoly 6f the mediums of opinion .12 

As the center of gravity of government, the legislature is beset by the 
importunings of pressure groups, and it is partly for this reason that the 

9 Ibid., p. 80. 

10 Ibid., pp. 38, 39, 45, 72, 105. 

11 Jhid., p. 50. 

12 pp. 76 , 77, 221 . 
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legislative power is often misdirected. Rather than being lost in detail, as 
is so frequently the case, the agenda of the legislature should concentrate 
on broad principle, the formulation of statesmanlike directives of national 
policy in the form of law, the allocation of national resources for the 
national good, a general supervision of administration to enforce accounta- 
bility, and the organization of democratic controversy on a high level. Today 
the agenda of American democracy should include the elSective outlawry 
of war and of race and personal inequality in an emerging system of re- 
sources, rights, and recognitions; the universal organization of the consent 
of the governed as the basis of political association; and the outlawry of 
social insecurity and want, of unfair shares of the gains of civilization, and 
of governments serving as tools of oppression, exploitation, and privilege.^^ 
Such an agenda may seem utopian, and yet many believe that it can be 
achieved. If the attempt fails, then the failure will be due in part to a 
characteristic of that very complexity that robs men of their self-suf&ciency 
and forces them to become dependent on government. Complexity breeds 
bigness, so that it may be stated as a principle that the larger the institution 
and the more numerous its personnel, the more oligarchical and bureaucratic 
it becomes. It takes millions of hands to operate big government today, 
creating a situation where “even the smallest functionary or bureaucrat 
clothes himself with the importance attaching to the system he helps to 
administer, seeking to impress on those who need its services the sense of 
their dependence on the agent who renders them. So from the least to the 
greatest, the institutional system lends to those who superintend it a dignity 
and worth not their own.”^'^ The problem, therefore, is to keep the bureau- 
crats and those they rule as human and as natural as possible, thus achieving 
the goals that complexity dictates without losing the human quality that 
makes life worth while. This calls for leadership with a high degree of 
social sensitivity, a facility in personal and group contacts, a flair for 
dramatic expression, an understanding of invention including formulas, 
policies, ideologies, strategy and plans, and finally, a high degree of courage. 

QUESTIONS 

1. “There was at the outbreak of World War II considerably more con- 
centration of power in the democratic governmental structure than there 
was in 1900, and this is not without its alarming aspects. But it is not 
necessarily beyond human ingenuity to find improved methods of control 
as counterpoises to the aggrandizement of the executive and the growing 
predominance of national over local, and state or provincial, governments.” 
What are some of the proposed remedies? 

2. “Whether or not the separation of powers is necessary to protect the 


IS Charles E. Merriam, Systematic Politics (Chicago, 1945), pp. 141, 338. 
Maciver, op. cit., p. 48. 
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liberties of the citizen against the government, there is no doubt that govern- 
ments cannot perform efficiently their present-day tasks if they are bound 
by rigid separation of powers/’ Comment critically on this statement. 

3. Compare the relative virtues and drawbacks of the three principal 
forms of government. 

4. What three institutional changes do you think would do most to 
strengthen the American democracy? What change of attitude, or ‘"myth”? 

5. To what extent do you agree or disagree with Professor Sait’s analysis 
of the weaknesses and excesses of popular rule? 

6. Formulate in your own words the half-dozen most important general- 
izations that you are prepared to make about the nature and functioning of 
government. 

7. Liberal democracy is characterized by a division of power, both func- 
tionally and geographically, among a number of authorities that operate 
as checks and balances on one another, whereas dictatorships are marked 
by an utter concentration of power. Is this the most important distinction 
that can be made between democracies and dictatorships? 

8. What do you consider the ideal form of government for the age in 
which we live? Does American government meet these specifications in every 
respect? 
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DECLARATION OF INDEPENDENCE 


In Congress, July 4, 1776, 

The unanimous Declaration of the thirteen united States of America 

When in the Course of human events, it becomes necessary for one people 
to dissolve the political bands, which have connected them with another, and to 
assume among the powers of the earth, the separate, and equal station to which 
the Laws of Nature and of Nature’s God entitle them, a decent respect to the 
opinions of mankind reqiiires that they should declare the causes which impel them 
to the separation. 

We hold these truths to be self-evident, that all men are created equal, that 
they are endowed by their Creator with certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of Happiness. That to secure these rights. 
Governments are instituted among Men, deriving their just powers from the 
consent of the governed. That whenever any Form of Government becomes 
destructive of these ends, it is the Right of the People to alter or to abolish 
it, and to institute new Government, laying its foundation on such principles 
and organizing its powers in such form, as to them shall seem most likely to effect 
their Safety and Happiness. Prudence, indeed, will dictate that Governments 
long established should not be changed for light and transient causes; and accord- 
ingly all experience hath shewn, that mankind are more disposed to suffer, while 
evils are sufferable, than to right themselves by abolishing the forms to which 
they are accustomed. But when a long train of abuses and usurpations, pursuing 
invariably the same Object evinces a design to reduce them under absolute 
Despotism, it is their right, it is their duty, to throw off such Government, and 
to provide new Guards for their future security. Such has been the patient suf- 
ferance of these Colonies; and such is now the necessity which constrains them 
to alter their former Systems of Government. The history of the present King of 
Great Britain is a history of repeated injuries and usurpations, all having in 
direct object the establishment of an absolute Tyranny over these States. To 
prove this, let Facts be submitted to a candid world. 

He has refused his Assent to Laws, the most wholesome and necessary for the 
public good. 

He has forbidden his Governors to pass Laws of immediate and pressing im- 
portance, unless suspended in their operation till his Assent should be obtained; 
and when so suspended, ,he has utterly neglected to attend to them. 

He has refused to pass other Laws for the accommodation of large districts 
of people, unless those people would relinquish the right of Representation in 
the Legislature, a right inestimable to them, and formidable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfortable, and 
distant from the depository of their public Records, for the sole purpose of 
fatiguing them into compliance with his measures. 

He has dissolved Representative Houses repeatedly, for opposing with manly 
firmness his invasions on the rights of the people. 

He has refused for a long time, after such dissolutions, to cause others to be 
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elect-ed; whereby the Legislative Powers, incapable of Annihilation, have returned 
to the People at large for their exercise; the State remaining in the mean time 
exposed to all the dangers of invasions from without, and convulsions within. 

He has endeavoured to prevent the population of these States; for that purpose 
obstructing the Laws for the Naturalization of Foreigners; refusing to pass others 
to encourage their migrations hither, and raising the conditions of new Appro- 
priations of Lands. 

He has obstructed the Administration of Justice, by refusing his assent to laws 
for establishing Judiciary powers. 

He has made Judges dependent on his Will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of New Offices, and sent hither swarms of Officers 
to harass our people and eat out their substance. 

He has kept among us, in times of peace, * Standing Armies, without the Con- 
sent of our legislatures. 

He has affected to render the Military independent of and superior to the 
Civil power. 

He has combined with others to subject us to a jurisdiction foreign to our 
constitution, and unacknowledged by our laws; giving his Assent to their Acts 
of pretended Legislation: 

For quartering large bodies of armed troops among us: 

For protecting them, by a mock Trial, from punishment for any Murders which 
they should commit on the Inhabitants of these States: 

For cutting off our trade with all parts of the world: 

For imposing Taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by Jury: 

For transporting us beyond Seas to be tried for pretended offences: 

For abolishing the free System of English Laws in a neighbouring Province, 
establishing therein an Arbitrary government, and enlarging its Boundaries so as 
to render it at once an example and fit instrument for introducing the same 
absolute rule into these Colonies: 

For taking away our Charters, abolishing our most valuable Laws, and altering 
fundamentally the Forms of our Governments: 

For suspending our own Legislatures, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 

He has abdicated Government here, by declaring us out of his Protection and 
waging War against us. 

He has plundered our seas, ravaged our Coasts, burnt our towns, and destroyed 
the lives of our people. 

He is at this time transporting large Armies of foreign Mercenaries to corn- 
pleat the works of death, desolation and tyranny, already begun with circum- 
stances of Cruelty & perfidy scarcely paralleled in the most barbarous ages, and 
totally unworthy the Head of a civilized nation. 

He has constrained our fellow Citizens taken Captive on the high Seas to bear 
Arms against their Country, to become the executioners of their friends and 
Brethren, or to fall themselves by their Hands. 

He has excited domestic insurrections among us, and has endeavoured to 
bring on the inhabitants of our frontiers the merciless Indian Savages, whose 
known rule of warfare, is an undistingished destruction of all ages, sexes and 
conditions. 

In every stage of these Oppressions We have Petitioned for Redress in the most 
humble terms: Our repeated Petitions have been answered only by repeated 
injury. A Prince, whose character is thus marked by every act which may define 
a Tyrant, is unfit to be the ruler of a free People. 
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Nor have We been wanting in attentions to our British brethren. We have 
warned them from time to time of attempts by their legislature to extend an un- 
warrantable jurisdiction over us. We have reminded them of the circumstances 
of our emigration and settlement here. We have appealed to their native justice 
and magnanimity, and we have conjured them by the ties of our common kindred 
to disavow these usurpations, which would inevitably interrupt our connections 
and correspondence. They too have been deaf to the voice of justice and o£ 
consanguinity. We must, therefore, acquiesce in the necessity, which denounces 
our Separation, and hold them, as we hold the rest of mankind. Enemies in War, 
in Peace Friends. 

We, therefore, the Representatives of the united States of America, in General 
Congress, Assembled, appealing to the Supreme Judge of the world for the 
rectitude of our intentions do, in the Name, and by Authority of the good People 
of these Colonies, solemnly publish and declare. That these United Colonies 
are, and of Right ought to be Free and Independent States; that they are 
Absolved from all Allegiance to the British Crown, and that all political connec- 
tion between them and the State of Great Britain, is and ought to be totally 
dissolved; and that as Free and Independent States, they have full Power to levy 
War, conclude Peace, contract Alliances, establish Commerce, and to do all other 
Acts and Things which Independent States may of right do. And for the support 
of this Declaration, with a firm reliance on the Protection of Divine Providence, 
we mutually pledge to each other our Lives, our Fortunes and our sacred Honor. 


-1 
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OUTLINE 


PREAMBLE 

Article I. The legislative branch 

Organization of Congress, and terms, qualifications, apportionment, and election 
of senators and representatives 
Procedure in impeachment 

Privileges of the two houses and of their members 
Procedure in lawmaking 
Powers of Congress 

Limitations on Congress and on the States 

Art. II. The executive branch 

Election of the President and the Vice President 
Powers and duties of the President 
Ratification of appointments and treaties 
Liability of officers to impeachment 

Art. III. The judicial branch 

Independence of the judiciary 
Jurisdiction of national courts 
Guarantee of jury trial 
Definition of treason 

Art. IV. Intergovernmental relationships 

Full faith and credit to acts and judicial proceedings 
Privileges and immunities of citizens of the several states 
Rendition of fugitives from justice 
Control of territories by Congress 
Guarantees to the states 

Art. V. Methods of amendment 

Art. VI, Supremacy of the Constitution, laws and treaties of the United States 
Oath of office — prohibition of a religious test 
Art. VII. Method of ratification of the Constitution 
Amendments 

I. Freedom of religion, speech, press, and assembly; right to petition 

II. Right to keep and bear arms 

III. Limitations concerning quartering of soldiers 

IV. Protection against unreasonable searches and seizures 

V. Due process of law; judicial procedure; eminent domain 
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VI. Trial by jury in criminal cases and related safeguards 

VII. Trial by jury in common-law cases 

VIII. Prohibitions against excessive bail or cruel and unusual punishments 

IX. Retention of rights by the people 

X. Powers reserved to the states or to the people, respectively 

XI. Nonsuability of states by individuals 

XII. Election of President and Vice-President 

XIII. Civil War amendment: abolition of slavery 

XIV. Civil War amendment: citizenship; due process of law and equal protec- 

tion; sanction concerning representation in Congress; validity of public 
debt 

XV. Civil War amendment: Negro suffrage 

XVI. Income taxes 

XVII. Popular election of senators 
XVIII. Prohibition of intoxicating liquors 

XIX. Woman suffrage 

XX. Abolition of 'Tame Duck” Session of Congress; change in presidential and 

Congressional terms 

XXI. Repeal of the Eighteenth Amendment 


CONSTITUTION OF THE UNITED STATES 

Adopted September 17, 1787. 

Effective March 4, 1789. 

WE the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common defence, 
promote the general welfare, and secure the blessings of liberty to ourselves and our 
posterity, do ordain and establish this Constitution for the United States of America. 


ARTICLE I 

Section 1. All legislative powers herein granted shall be vested in a Congress of 
the United States, which shall consist of a Senate and House of Representatives. 

Sec 2 1 The House of Representatives shall be composed of members chosen 
every second year by the people of the several States, and the electors in each State 
shall have the qualifications requisite for electors of the most numerous branch of 

the State legislature. . , v. c 

2. No person shall be a representative who shall not have attained fo the age of 
twenty-five years, and been seven years a citizen of the United States, and who shall 
not when elected, be an inhabitant of that State in which he shall be chosen. 

s’. Representatives and direct taxes^ shall be apportioned among the several 
States which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number o£ ^ee per- 
sons, including those bound to service for a term of years, and excluding India 
not taxed, three fifths of all other persons.® The actual enumeration shall be made 
within three .years after the first meeting of the Congress of the United State, and 
within every subsequent term of ten years, in such manner as they ^ 

direct The number of representatives shall not exceed one for ev^ Airty th 
sand but each State shall have at least one representative; and until such enumera- 


1 See the Sixteenth Amendment. 

2 Partly superseded by the Fourteenth Amendment. 
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tion shall be made, the State of New Hampshire shall be entitled to choose three, 
Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut 
five. New York six. New Jersey four, Pennsylvania eight, Delaware one, Maryland 
six, Virginia ten. North Carolina five. South Carolina five, and Georgia three. 

4. When vacancies happen in the representation from any State, the executive 
authority thereof shall issue writs of election to fill such vacancies. 

5. The House of Representatives shall choose their speaker and other officers; 
and shall have the sole power of impeachment. 

Sec. 3. 1. The Senate of the United States shall be composed of two senators 
from each State, chosen by the legislature thereof, ^ for six years; and each senator 
shall have one vote. 

2. Immediately after they shall be assembled in consequence of the first election, 
they shall be divided as equally as may be into three classes. The seats of the sena- 
tors of the first class shall be vacated at the expiration of the second year, of the 
second class at the expiration of the fourth year, and of the third class at the expira- 
tion of the sixth year, so that one third may be chosen every second year; and if 
vacancies happen by resignation, or otherwise, during the recess of the legislature 
of any State, the executive thereof may make temporary appointments until the 
next meeting of the legislature, which shall then fill such vacancies.^ 

3. No person shall be a senator who shall not have attained to the age of thirty 
years, and been nine years a citizen of the United States, and who shall not, when 
elected, be an inhabitant of that State for which he shall be chosen. 

4. The Vice President of the United States shall be President of the Senate, but 
shall have no vote, unless they be equally divided. 

5. The Senate shall choose their other officers, and also a president pro tempore, 
in the absence of the Vice President, or when he shall exercise the office of the 
President of the United States. 

6. The Senate shall have the sole power to try all impeachments. When sitting for 
that purpose, they shall be on oath or affirmation. When the President of the United 
States is tried, the chief justice shall preside: and no person shall be convicted 
without the concurrence of two thirds of the members present. 

7. Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust or 
profit under the United States: but the party convicted shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, according to law. 

Sec. 4. 1. The times, places, and manner of holding elections for senators and 
representatives, shall be prescribed in' each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations, except as to the 
places of choosing senators. 

2. The Congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 

Sec. 5. 1. Each House shall be the judge of the elections, returns and quali- 
fications of its own members, and a majority of each shall constitute a quorum to 
do business; but a smaller number may adjourn from day to day, and may be 
authorized to compel the attendance of absent members, in such manner, and under 
such penalties as each House may provide. 

2. Each House may determine the rules of its proceedings, punish its members 
for disorderly behavior, and, with the concurrence of two thirds, expel a member. 


3 Changed by the Seventeenth Amendment. 

4 Changed by the Seventeenth Amendment. 
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^ journal of its proceedings, and from time to time 
same, excepting such parts as may in their judgment require secrecy; 

members of either House on any question shall, at 
the desire of one fifth of those present, be entered on the journal. 

4. Neither House, during the session of Congress, shall, without the consent of 
the other, adjourn for more than three days, nor to any other place than that in 
which the two Houses shall be sitting. 


Sec. 6. 1. The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the Treasury of the United 
States. They shall in all cases, except treason, felony, and breach of the peace, be 
privileged from arrest during their attendance at the session of their respective 
Houses, and in going to and returning from the same; and for any speech or debate 
in either House, they shall not be questioned in any other place. 

2. No senator or representative shall, during the time for which he was elected, 
be appointed to any civil office under the auihority of the United States, which shall 
have been created, or the emoluments whereof shall have been increased during 
such time; and no person holding any office under the United States shall be a 
member of either House during his continuance in office. 


Sec. 7. 1. All bills for raising revenue shall originate in the House of Repre- 
sentatives; but the Senate may propose or concur with amendments as on other bills. 

2. Every bill which shall have passed the House of Representatives and the 
Senate, shall, before it becomes a law, be presented to the President of the United 
States; if he approves he shall sign it, but if not he shall return it, with his 
objections to ttiat House in which it shall have originated, who shall enter the 
objections at large on their journal, and proceed to reconsider it. If after such 
reconsideration two thirds of that House shall agree to pass the bill, it shall be sent, 
together with the objections, to the other House, by which it shall likewise be 
reconsidered, and if approved by two thirds of that House, it shall become a law. 
But in all such cases the votes of both Houses shall be determined by yeas and 
nays, and the names of the persons voting for and against the bill shall be entered 
on the journal of each House respectively. If any bill shall not be returned by the 
President within ten days (Sundays excepted) after it shall have been presented to 
him, the same shall be a law, in like manner as if he had signed it, unless the 
Congress by their adjournment prevent its return, in which case it shall not 
be a law- 

3. Every order, resolution, or vote to which the concurrence of the Senate and 
the House of Representatives may be necessary (except on a question of adjourn- 
ment) shall be presented to the President of the United States; and before the same 
shall take effect, shall be approved by him, or being disapproved by him, shall.be 
repassed by two thirds of the Senate and House of Representatives, according to 
the rules and limitations prescribed in the case of a bill. 


Sec. 8 . The Congress shall have the power 

1. To lay and collect taxes, duties, imposts, .and excises, to pay the debts and 
provide for the common defense and general, welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United States; 

2. To borrow money on the credit of the JJnited States; 

3. To regulate commerce with foreign nations, and among the several States, 
and with the Indian tribes; 

4. To establish a uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

5. To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures; 
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6. To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

7. To establish post offices and post roads; 

8. To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings and 
discoveries; 

9. To constitute tribunals inferior to the Supreme Court; 

10. To define and punish piracies and felonies committed on the high seas, and 
ofiEenses against the law of nations; 

11. To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

12. To raise and support armies, but no appropriation of money to that use shall 
be for a longer term than two years; 

13. To provide and maintain a navy; 

14. To make rules for the government and regulation of the land and naval 
forces; 

15. To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections and repel invasions; 

16. To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United States, 
reserving to the States respectively, the appointment of the officers, and the authority 
of training the militia according to the discipline prescribed by Congress; 

17. To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular States, and the 
acceptance of Congress, become the seat of the government of the United States, 
and to exercise like authority over all places purchased by the consent of the legisla- 
ture of the State in which the same shall be, for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings; and 

18. To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this Constitution in 
the government of the United States, or in any department or officer thereof. 

Sec. 9. 1. The migration or importation of such persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by the Congress 
prior to the year one thousand eight hundred and eight, but a tax or duty may be 
imposed on such importation, not exceeding ten dollars for each person. 

2. The privilege of the writ of habeas corpus shall not be suspended, unless when 
in cases of rebellion or invasion the public safety may require it. 

3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation, or other direct, tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. s 

5. No tax or duty shall be laid on articles exported from any State. 

6. No preference shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another: nor shall vessels bound to, or from, 
one State be obliged to enter, clear, or pay duties in another. 

7. No money shall be drawn from the treasury, but in consequence of appropria- 
tions made by law; and a regular statement and account of the receipts and 
expenditures of all public money shall be published from time to time. 

8. No title of nobility shall be granted by the United States: and no person 
holding any office of profit or trust under them, shall, without the consent of the 
Congress, accept of any present, emolument, office, or title, of any kind whatever, 
from any king, prince, or foreign State. 


5 See the Sixteenth Amendment. 
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Sec. 10. 1. No State shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; make any- 
thing but gold and silver coin a -tender in payment of debts; pass any bill of 
attainder, ex post facto law, or law impairing the obligation of contracts, or grant 
any title of nobility. ^ 

2. No State shall, without the consent of the Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely necessary for executing its 
inspection laws: and the net produce of all duties and imposts laid by any Stat?e on 
imports or exports, shall be for the use of the treasury of the United States; and 
all such laws shall be subject to the revision and control of the Congress. 

3. No State shall, without the consent of the Congress, lay any duty of tonnage, 
keep troops, or ships of w^ in time of peace, enter into any agreement or compact 
with another State, or with a foreign power, or engage in war, unless actually 
invaded, or in such imminent danger as will not admit of delay. 

ARTICLE II 

Sec. 1. 1. The executive power shall be vested in a President of the United 
States of America. He shall hold his office during the term of four years, and, 
together with the Vice President, chosen for the same term, be elected as follows: 

2. Each State shall appoint, in such manner as the legislature thereof may direct, 
a number of electors, equal to the whole number of senators and representatives 
to which the State may be entitled in the Congress: but no senator or representative, 
or person holding an office of trust or profit under the United States, shall be 
appointed an elector. 

^ The electors shall meet in their respective States, and vote by ballot for two 
persons, of whom one at least shall not be an inhabitant of the same State with 
themselves. And they shall make a list of all the persons voted for, and of the 
number of votes for each; which list they shall sign and certify, and transmit sealed 
to the seat of the government of the United States, directed to the president of the 
Senate. The president of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates, and the votes shall then be counted. 
The person having the greatest number of votes shall be the President, if such 
number be a majority of the whole number of electors appointed; and if there be 
more than one who have such majority, and have an equal number of votes, then 
the House of Representatives shall immediately choose by ballot one of them for 
President; and if no person have a majority, then from the five highest on the list 
the said House shall in like manner choose the President. But in choosing the 
President, the votes shall be taken by States, the representation from each State 
having one vote; a quorum for this purpose shall consist of a member or members 
from two thirds of the States, and a majority of all the States shall be necessary to 
a choice. In every case, after the choice of the President, the person having the 
greatest number of votes of the electors shall be the Vice President. But if there 
should remain two or more who have equal votes, the Senate shall choose from 
them by ballot the Vice President.^ 

3. The Congress may determine the time of choosing the electors, and the day 
on which they shall give their votes; which day shall be the same throughout the 
United States. 

4. No person except a natural bom citizen, or a citizen of the United States, at 
the time of the adoption of this Constitution, shall be eligible to the office oi 
President; neither shall any person be eligible to that office who shall not havt 

6 The following paragraph was in foice only from 1788 to 1803. 

7 Superseded by the Twelfth Amendment. 
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attained to the age of thirty-five years, and been fourteen years a resident within the 
United States. 

5. In case of the removal of the President from office, or of his death, resignation, 
or inability to discharge the powers and duties of the said office, the same shall 
devolve on the Vice President, and the Congress may by law provide for the case 
of removal, death, resignation, or inability, both of the President and Vice President, 
declaring what officer shall then act as President, and ^uch officer shall act accord- 
ingly, until the disability be removed, or a President shall be elected.^ 

6. The President shall, at stated times, receive for his services a compensation, 
which shall neither be increased nor diminished during the period for which he 
shall have been elected, and he shall not receive within that period any other 
emolument from the United States, or any of them. 

7. Before he enter on the execution of his office, he shall take the following 
oath or affirmation:—**! do solemnly swear (or affirm) that I will faithfully execute 
the office of President of the United States, and will to the best of my ability, 
preserve, protect and defend the Constitution of the United States."' 

Sec. 2. 1. The President shall be commander in chief of the army and navy 
of the United States, and of the militia of the several States, wihen called into the 
actual service of the United States; he may require the opinion, in writing, of the 
principal officer in each of the executive departments, upon any subject relating to 
the duties of their respective offices, and he shall have power to grant reprieves and 
pardons for offenses against the United States, except in cases of impeachment. 

2. He shall have power, by and with the advice and consent of the Senate, to 
make treaties, provided two thirds of the senators present concur; and he shall 
nominate, and by and with the advice and consent of the Senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the Supreme Court, 
and all other officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the Congress 
may by law vest the appointment of such inferior officers, as they think proper, in 
the President alone, in the courts of law, or in the heads of departments. 

3. The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire at the 
end of their next session. 

Sec. 3. He shall from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration such measures as he shall 
judge necessary and expedient; he may, on extraordinary occasions, convene both 
Houses, or either of them, and in case of disagreement between them with respect 
to the time of adjournment, he may adjourn them to such time as he shall think 
proper; he shall receive ambassadors and other public ministers; he shall take care 
that the laws be faithfully executed, and shall commission all the officers of the 
United States. 

Sec. 4. The President, Vice President, and all civil officers of the United States, 
shall be removed from office on impeachment for, and conviction of, treason, 
bribery, or other high crimes and misdemeanors. 

ARTICLE III 

Sec. 1. The judicial power of the United States shall be vested in one Supreme 
Court, and in such inferior courts as the Congress may from time to time ordain 
and establish. The judges, both of the Supreme and inferior courts, shall hold their 


8 See the Twentieth Amendment. 
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offices during good behavior, and shall, at stated times, receive for their services, a 
compensation, which shall not be diminished during their continuance in office. 

Sec. 2. 1. The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authority; — to all cases affecting ambassadors, 
other public ministers and consuls; — to all cases of admiralty and maritime juris- 
diction;— to controversies to which the United States shall be a party;— to contro- 
versies between two or more States; — between a State and citizens of another 
State; ^—between citizens of different States;— between citizens of the same State 
claiming lands under grants of different States, and between a State, or the citizens 
thereof, and foreign States, citizens or subjects. 

2. In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be party, the Supreme Court shall have original juris- 
diction. In all the other cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to law and to fact, with such exceptions, and under 
such regulations as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall be by jury; and 
such trial shall be held in the State where the said crimes shall have been com- 
mitted; but when not committed within any State, the trial shall be at such place or 
places as the Congress may by law have directed. 

Sec. 3. 1. Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and comfort. No 
person shall be convicted of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court, 

2. The Congress shall have power to declare the punishment of treason, but no 
attainder of treason shall work corruption of blood, or forfeiture except during the 
life of the person attained. 


ARTICLE IV 

Sec. 1. Full faith and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State. And the Congress may by 
general laws prescribe the manner in which such acts, records and proceedings 
shall be proved, and the effect thereof. 

Sec. 2. 1. The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States.^® 

2. A person charged in any State with treason, felony, or other crime, who shall 
flee from justice, and be found in another State, shall on demand of the executive 
authority of the State from which he fled, be delivered up to be removed to the 
State having jurisdiction of the crime. 

3. No person held to service or labor in one State under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due.^^ 

Sec, 3. 1. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the jurisdiction of any other 
State; nor any State be formed by the junction of two or more States, or parts of 


e See the Eleventh Amendment. 

10 See the Fourteenth Amendment. 

11 See the Thirteenth Amendment. 
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States, without the consent of the legislatures ol the States concerned as well as of 
the Congress. 

2. The Congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this Constitution shall be so construed as to prejudice any 
claims of the United States, or of any particular State. 

Sec. 4. The United States shall guarantee to every State in this Union a 
republican form of government, and shall protect each of them against invasion; 
and on application of the legislature, or of the executive (when the legislature 
cannot be convened) against domestic violence. 

ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose amendments to this Constitution, or, on the application of the legislatures 
of two thirds of the several States, shall call a convention for proposing amend- 
ments, which in either case, shall be valid to all intents and purposes* as part of this 
Constitution when ratified by the legislatures of three fourths of the several States, 
or by conventions in three fourths thereof, as the one or the other mode of ratifica- 
tion may be proposed by the Congress; Provided that no amendment which may 
be made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first article; 
and that no State, without its consent, shall be deprived of its equal suffrage in 
the Senate. 


ARTICLE VI 

1. All debts contracted and engagements entered into, before the adoption of 
this Constitution, shall be as valid against the United States under this Constitution, 

as under the Confederation.^^ 

2. This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
Judges in every State shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding. 

3. The senators and representatives before mentioned, and the members of the 
several State legislatures, and all executive and judicial officers, both of the United 
States and of the several States, shall be bound by oath or affirmation to support 
this Constitution; but no religious test shall ever be required as a qualification to 
any office or public trust under the United States. 

ARTICLE VII 

The ratification of the conventions of nine States shall be sufficient for the 
establishment of this Constitution between the States so ratifying the same. 

Done in Convention by the unanimous consent of the States present the seventeenth 
day of September in the year of our Lord one thousand seven hundred and 
eighty-seven, and of the independence of the United States of America the 
twelfth. In witness whereof we have hereunto subscribed our names. 

[Names omitted] 


12 See the Fourteenth Amendment, sec. 4. 
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Articles in addition to, and amendment of, the Constitution of the United States 
of America, proposed by Congress, and ratified by the legislatures of the 
several States pursuant to the fifth article of the original Constitution. 

AMENDMENTS 

First Ten Amendments passed by Congress September 25, 1789. 

Ratified by three fourths of the States December 15, 1791. 

ARTICLE 1 

Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the government for a 
redress of grievances. 


ARTICLE II 

A well regulated militia, being necessary to the security of a free State, the right 
of the people to keep and bear arms, shall not be infringed. 

ARTICLE III 

No soldier shall, in time of peace be quartered in any house, without the consent 
of the owner, nor in time of war, but in a manner to be prescribed by law. 

ARTICLE IV 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no warrants 
shall issue, but upon probable cause, supported by oath or affirmation, and partic- 
ularly describing the place to be searched, and the persons or things to be seized. 

ARTICLE V 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia, when in actual service in time of war or 
public danger; nor shall any person be subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use without just 
compensation. 


ARTICLE VI 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the 
have been committed, which district shall have been previously ascertained by lav^ 
and to be informed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of counsel for his defense. 
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ARTICLE VII 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury 
shall be otherwise reexamined in any court of the United States, than according 
to the rules of the common law. 


ARTICLE VIII 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 
unusual punishments inflicted. 


ARTICLE IX 

The enumeration in the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people. 

ARTICLE X 

The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people. 

ARTICLE XI 

Passed by Congress March 5, 1794. Ratified January 8, 1798. 

The judicial power of the United States shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects of any foreign State. 

ARTICLE XII 

Passed by Congress December 12, 1801. Ratified September 25, 1804. 

The electors shall meet in their respective States, and vote by ballot for President 
and Vice President, one of whom, at least, shall not be an inhabitant of the same 
State with themselves; they shall name in their ballots the person voted for as 
President, and in distinct ballots, the person voted for as Vice President, and they 
shall make distinct lists of all persons voted for as President and of all persons 
voted for as Vice President, and of the number of votes for each, which lists they 
shall sign and certify, and transmit sealed to the seat of the government of the 
United States, directed to the President of the Senate;— The President of the Senate 
shall, in the presence of the Senate and House of Representatives, open all the 
certificates and the votes sihall then be counted;— The person having the greatest 
number of votes for President, shall be the President, if such number be a majority 
of the whole number of electors appointed; and if no person have such majority, 
then from the persons having the highest numbers not exceeding three on the list 
of those voted for as President, the House of Representatives shall choose imme- 
diately, by ballot, the President. But in choosing the President, the votes shall be 
taken by States, the representation from each State having one vote; a quorum for 
this purpose shall consist of a member or members from two thirds of the States, 
and a majority of all the States shall be necessary to a choice. And if the House 
of Representatives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then the Vice 
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President shall act as President, as in the case of the death or other constitutional 
disability of the President. The person having the greatest number of votes as 
Vice President shall be the Vice President, if such number be a majority of the 
whole number of electors appointed, and if no person have a majority, then from the 
two highest numbers on the list, the Senate shall choose the Vice President; a 
quorum for the purpose shall consist of two thirds of the whole number of Senators, 
and a majority of the whole number shall be necessary to a choice. But no person 
constitutionally ineligible to the office of President shall be eligible to that of Vice 
President of the United States. 


ARTICLE XIII 

Passed by Congress February 1, 1865. Ratified December 18, 1865. 

Sec. 1. Neither slavery nor involuntary servitude, except as punishment for 
crime whereof the party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction. 

Sec. 2. Congress shall have power to enforce this article by appropriate legisla- 
tion. 


ARTICLE XIV 

Passed by Congress June 16, 1866. Ratified July 23, 1868. 

Sec. 1. All persons born 6r naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State Wherein 
they reside. No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws. 

Sec. 2. Representatives shall be apportioned among the several States accord- 
ing to their respective numbers, counting the whole number of persons in each 
State, excluding Indians not taxed. But when the right to vote at any election for 
the choice of electors for President and Vice President of the United States, repre- 
sentatives in Congress, the executive and judicial officers of a State, or the members 
of the legislature thereof, is denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or other crime, the basis of repre- 
sentation therein shall be reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male citizens twenty-one years of 
age in such State. 

Sec. 3 . No person shall be a senator or representative in Congress, or elector 
of President and Vice President, or hold any office, civil or military, under the 
United States, or under any State, who having previously taken an oath, as a 
member of Congress, or as an officer of the United States, or as a member of any 
State legislature, or as an executive or judicial officer of any State, to support the 
Constitution of the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof. But Congress may 
by a vote O'f two thirds of each House, remove such disability. 

Sec. 4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for services in 
suppressing insurrection or rebellion, shall not be questioned. But neither the 



968 AMERICAN GOVERNMENT IN ACTION 

United States nor any State shall assume or pay any debt or obligation incurred in 
aid of insurrection or rebellion against the United States, or any claim for the loss 
or emancipation of any slave; but all such debts, obligations, and claims shall be 
held illegal and void. 

Sec. 5. The Congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 


ARTICLE XV 

Passed by Congress February 27, 1869. Ratified March BO, 1870. 

Sec. 1. The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of race, color, or 
previous condition of servitude. 

Sec. 2. The Congress shall have power to enforce this article by appropriate 
legislation. 


ARTICLE XVI 

Passed by Congress July 12, 1909. Ratified February 25, 1913. 

The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard 
to any census or enumeration. 


ARTICLE XVII 

Passed by Congress May 16, 1912. Ratified May 31, 1913. 

The Senate of the United States shall be composed of two senators from each 
state elected by the people thereof, for six years; and each senator shall have one 
vote. The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislature. 

When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacancies: 
Piovided, That the legislature of any State may empower the executive thereof 
to make temporary appointments until the people fill the vacancies by election as 
the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any 
senator chosen before it becomes valid as part of the Constitution. 

ARTICLE XVIII 

Passed by Congress December 17, 1917. Ratified January 29, 1919. 

After one year from the ratification of this article, the manufacture, sale, or 
transportation of intoxicating liquors within, the importation thereof into, or the 
exportation thereof from the United States and all territory subject to the juris- 
diction thereof for beverage purposes is hereby prohibited. 

The Congress and the several States shall have concurrent power to enforce this 
article by appropriate legislation. 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of the several States, as provided in the 
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Constitution, within seven years from the date of the submission hereof to the 
States by Congress. 


ARTICLE XIX 

Passed by Congress June 5, 1919. Ratified August 26, 1920. 

The right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any State on account of sex. 

The Congress shall have power by appropriate legislation to enforce the pro- 
visions of this article. 


ARTICLE XX ’ 

Passed by Congress March 3, 1932. Ratified January 23, 1933. 

Sec. 1. The terms of the President and Vice President shall end at noon on 
the 20th day of January, and the terms of Senators and Representatives at noon on 
the 3d day of January, of the years in which such terms would have ended if this 
article had not been ratified; and the terms of their successors shall then begin. 

Sec. 2. The Congress shall assemble at least once in every year, and such 
meeting shall begin at noon on the 3d day of January, unless they shall by law 
appoint a different day. 

Sec. 3. If, at the time fixed for the beginning of the term of the President, 
the President-elect shall have died, the Vice President-elect shall become President. 
If a President shall not have been chosen before the time fixed for the beginning of 
his term, or if the President-elect shall have failed to qualify, then the Vice 
President-elect shall act as President until a President shall have qualified; and 
the Congress may by law provide for the case wherein neither a President-elect 
nor a Vice President-elect shall have qualified, declaring who shall then act as 
President, or the manner in which one who is to act shall be selected, and such 
person shall act accordingly until a President or Vice President shall have qualified. 

Sec 4. The Congress may by law provide for the case of the death of any of 
the persons from whom the House of Representatives may choose a President 
whenever the right of choice shall have devolved upon them, and for the case 
of the death of any of the persons from whom the Senate may choose a Vice 
President whenever the right of choice shall have devolved upon them. 

Sec. 5. Sections 1 and 2 shall take effect on the 15th day of October following 
the ratification of this article. 

Sec. 6. This article shall be inoperative unless it shall have been ratified as 
an amendment to the Constitution by the legislatures of diree fourths of the 
several States within seven years from the date of its submission. 

article XXI 

Passed by Congress February 20, 1933. Ratified December 5, 1933. 

Sec. 1. The Eighteenth Article of amendment to the Constitution of the United 
States is hereby repealed. 

Sec. 2. The transportation or importation into any State, Territory, or pos- 
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session of the United States for delivery or use therein of intoxicating liquors in 
violation of the laws thereof, is hereby prohibited. 

Sec. 8 . This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by conventions in the several States, as provided 
in the Constitution, within seven years from the date of the submission thereof 
to the States by the Congress. 
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THE CHARTER OF THE UNITED NATIONS" 
(Abridged) 


WE, the peoples o£ the United Nations 

Determined to save succeeding generations from the scourge of war, which twice 
in our lifetime has brought untold sorrow to mankind, and 

To reaffirm faith in fundamental human rights, in dignity and worth of the 
human person, in the equal rights of men and women and of nations large and 
small, and 

To establish conditions under which justice and respect for the obligations arising 
from treaties and other sources of international law can be maintained, and 

To promote social progress and better standards of life in larger freedom, and 
for these ends 

To practice tolerance and live together in peace with one another as good neigh- 
bors, and 

To unite our strength to maintain international peace and security, and 

To insure, by the acceptance of the principles and the institution of methods, 
that armed force shall not be used, save in the common interest, and 

To employ international machinery for the promotion of the economic and 
social advancement of all peoples, have resolved to combine our efforts to accom- 
plish these aims. 

Accordingly, our respective governments, through representatives assembled in the 
city of San Francisco, who have exhibited their full powers found to be in good 
and due form, have agreed to the present Charter of the United Nations and do 
hereby establish an international organization to be known as the United Nations. 

CHAPTER I 
Purposes 

Article 1. 1. To maintain international peace and security, and to that end: to 
take ejBEective collective measures for the prevention and removal of threats to the 
peace and for the suppression of acts of aggression . . . , and to bring about by 
peaceful means, and in conformity with the principles of justice and international 
law, adjustment or settlement of international disputes . . . which might lead to 
a breach of the peace; 

2. To develop friendly relations among nations .... 

3. To achieve international cooperation in solving international problems of an 
economic, social, cultural or humanitarian character, and . . . encouraging respect 
for human rights [irrespective of] . . . race, sex, language or religion; . . . 

Principles 

Art. 2. 1. The organization is based on the principle of the sovereign equality 
of all its members. 2. . . . [they] shall fulfill in good faith [their] obligations. 

1 This condensed text is found in Facts on File, V, No. 271 (December 2S-31, 1945), 
416-418. 
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. . . 3. . . . settle their . . . disputes by peaceful means. . . . 4. . . . refrain . . . 
from threat or use of force . . . 5. . . . give the United Nations every assistance 
in any action. ... 6. The Organization shall ensure that states not members act 
in accordance with these principles. ... 7. [Restrains jurisdiction from domestic 
matters.] 

CHAPTER II 
Membership 

Art. 3. [Original members defined.] 

Art. 4. [Opens membership to all other peace-loving nations which accept obli- 
gations and by decision of the General Assembly on recommendation of the Security 
Council.] 

Art. 5. A member . . . against which preventive or enforcement action has 
been taken . . . may be suspended from the exercise of [its] rights and privileges 
. . . by the General Assembly upon the recommendation of the Security Council. . . . 

Art. 6. A member . . . which has persistently violated [Charter] principles . . . 
may be expelled ... by the General Assembly upon the recommendation ol the 
Security Council. 


CHAPTER III 
Organs 

Art. 7. [There are established as principal organs: General Assembly, Security 
Council, Economic and Social Council, International Court of Justice, Trusteeship 
Council, Secretariat and such subsidiaries as necessary.] 

Art. 8 . [No restrictions on eligibility of men and women to participate in any 
capacity in the above agencies.] 


CHAPTER IV 
The General Assembly 


Art. 

each.] 


Composition 

9. [Shall consist of all the members with not more than five representatives 
Functions and Powers 


Art. 10. . . . may discuss any questions . . , within the scope of the Charter or 
relating to the powers and functions of any organ provided in the Charter, and, 
except as provided in Art, 12, may make recommendations to the members . . 
or to the Security Council, or [to] both. . . . 

Art. 11. 1. . . . may consider the general principles of cooperation in the main- 
tenance of peace . . . and may make recommendations ... to members or to the 
Security Council or both. 2. . . . may discuss any questions relating to the main- 
tenance of . . . peace. . . . [See Arts. 12, 35.] ... A question on which action 
is necessary shall be referred to the Security Council. . . . 3. . . . may call the 
attention of the Security Council to situations which are likely to endanger 
peace. . . . 

Art. 12. 1. While the Security Council is exercising [jurisdiction] in respect of 
any dispute . . . the General Assembly shall not make any recommendation with 
regard to that dispute . . . unless the Security Council so requests. . . . 
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Art, 13. [Authorizes study and recommendations in international law and eco- 
nomic, social, cultural, educational and health progress.] 

Art. 14. [Authorizes recommendations to solve threatening situations regardless 
of origin.] 

Art. 15. [Authorizes reports.] 

Art. 16. [Authorizes trusteeships— see Chaps. XII, XIII.] 

Art. 17. [Places responsibility for budgets.] 

Voting 

Art. 18. 1. [Each member shall have one vote.] 2. Decisions . . . shall be made 
by a two-thirds majority of those present and voting. [Subjects specified such as 
keeping peace, election of members to organs, admission of new members, expul- 
sions, suspensions.] 

Art. 19. [Suspends votes of members behind in payments.] 

Procedure 

Art, 20. . . . shall meet in regular annual sessions and in . . . special sessions 
. . . convoked by Che Secretary General at the request of the Security Council or 
of a majority of the members. . . . 

Art. 21. . . . shall adopt its own rules of procedure. It shall elect its president 
for each session. 

Art. 22. [May establish necessary subsidiaries.] 

CHAPTER V 
The Security Council 
Composition 

. Art. 23. 1. . . . shall consist of 11 members. . . . [The U.S., the U.K., the 
U.S.S.R., China, and France shall be permanent members.] The General Assembly 
shall elect six other members. ... 2. [Nonpermanent members shall serve two 
years.] 3. Each member . . . shall have one representative. 

Primary Responsibility 

Art. 24. 1. In order to insure prompt and effective action ... its members 
confer on the Security Council primary responsibility for the maintenance of 
international peace and security, and agree that in carrying out its duties . . . the 
Security Council acts in their behalf, 2. [Powers specified in Chaps. VI, VII, VIII, 
and XII.] 

Art. 25. The members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the provisions of the present 
Charter. 

Art. 26. [To promote peace] the Security Council shall be responsible for 
formulating ... a system for the regulation of armaments. 

Voting 

Art. 27. 1. Each member . . . shall have one vote. 2. Decisions ... on pro- 
cedural matters shall be made by an affirmative vote of seven members. ... 3. De- 
cisions ... on all other matters shall be made by an affirmative vote of seven 
members including the concurring votes of the permanent members. . . . 

Procedure 

Art. 28. 1. . . . shall be so organized as to be able to function continuously. 
Each member . . . shall for this purpose be represented at all times. . . . 
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Art. 29, [May establish subsidiary organs.] 

Art. 30. [Shall adopt own rules of procedure.] 

Art. 31. Any member of the United Nations which is not a member of the 
Security Council may participate without a vote in the discussion of any ques- 
tion. . . , 

Art. 32. Any member [see Art. 31] ... or any State not a member of the 
United Nations, if it is party to a dispute . . . , shall be invited to participate in 
the discussion. . . . 


CHAPTER VI 

Pacific Settlement of Disputes 

Art. 33. 1. The parties to any dispute . . . shall . . . seek a solution by nego- 
tiation. ... 2. The Security Council shall . . . call upon the parties to settle their 
dispute. . . . 

Art. 34. The Security Council may investigate any dispute . . . which might 
lead to international friction. . . . 

Art. 35. 1. Any member of the United Nations may bring any dispute . . . 
[under Art. 34] to the attention of the Security Council or of the General Assembly. 
2. A State . . , not a member of the United Nations may bring to the attention of 
the . . . Council or . . . Assembly any dispute to which it is a party, if it accepts 
in advance . . . obligations of pacific settlement . . . 

Art. 36. 1. The Security Council may, at any stage of the dispute . . . [under 
Art. 33] . . . recommend . . . adjustment. 2. The . . . Council should [consider] 
. . . any procedures . . . already . . . adopted by the parties. 3. In making recom- 
mendations . . . the . . . Council should [consider] . . . that legal disputes should 
... be referred to the International Court of Justice. . . . 

Art. 37. 1. Should the parties to a dispute . . . [see Art. 33] fail to settle . . . 
they shall refer it to the Security Council . . . [to] decide whether to take action 
under Art. 36. . . . 

Art. 38. Without prejudice to . . . Arts. 33-37 . . . the . . . Council may, if 
all the parties to any dispute so request, make recommendations to the parties. . . . 

CHAPTER VII 

Action with Respect to Threats to the Peace, Breaches of the Peace 
and Acts of Aggression 

Art. 39. The Council shall determine the existence of any threat to the peace 
. . . and decide . . . measures. . . . 

Art. 40. [Council may call upon parties to comply with provisional measures.] 

Art. 41. . . . may decide what measures not involving . . . force are to be 
employed to give effect to its decisions. . . . 

Art. 42. Should . . . measures [in Art. 41] be inadequate ... it may take 
action by . . . [force]. 

Art. 43. All members . . . undertake to make available . . . armed forces, as- 
sistance and facilities, including rights of passage. . . . 

Art. 44. When . . . Council has decided to use force, it shall, before calling 
upon a member not represented on it to provide forces . . . invite that member, 
if . . . [he desires] to participate in the decisions. . . . 

Art. 45. . . . members shall hold immediately available national air force con- 
tingents . . . for enforcement. . . . 

Art. 46. Plans for . . . force shall be made by . . . Council. . . . 
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Art. 47. [A Military Staff shall advise.] 

Art. 48. 1. The action . , . shall be ... by all members, or by some ... as 
[determined]. 

Art. 49. [Members shall offer mutual assistance in carrying out measures.] 

Art. 50. [If enforcement creates special economic problems States may consult 
the Security Council.] 

Art. 51. Nothing . . . shall impair the inherent right of . . . self-defense. . . . 

CHAPTER VIII 
Regional Arrangements 

Art. 52- 1. [Nothing in the Charter precludes regional arrangements for peace.] 
2. [Parties to such shall seek peaceful settlement of local disputes before referring 
them to the Security Council.] 

Art. 53. 1. The . . . Council shall . . . utilize such arrangements . . . for en- 
forcement. . . . But no . . . action will be taken . . . without authorization . . . 
except . . . against any enemy state. . . . 2. . . . “enemy state” . . . applies to 
any state which during the second World War has been an enemy of any signa- 
tory of the present Charter. 

Art. 54. The Security Council shall ... be kept fully informed erf activities 
undertaken or in contemplation. 


CHAPTER IX 

International Economic and Social Cooperation 

Art. 55. . . .*the United Nations shall promote (A) Higher standards of living. 

. . . (B) Solutions of . . . problems . . . (C) . . . respect for . . . human rights 
and . . . freedoms. . . . 

Art. 56. [All members pledge action to achieve Art 55.] 

Art. 57. [Relations with specialized agencies.] 

Art. 58. [Coordinates special agencies.] 

Art. 59, [Initiates new agencies.] 

Art. 60. [Fixes responsibility under Assembly.] 

CHAPTER X 

Economic and Social Council 
Composition 

Art. 61. [Shall consist of 18 members.] 

Functions and Powers 

Art. 62. [May make studies, recommendations, prepare draft conventions, call 
conferences.] 

Art. 63. [May enter into an agreement with special agencies and coordinate 
their activities.] 

Art. 64. [May obtain reports from them and make reports.] 

Art. 65. [May furnish information to the Council.] 

Art. 66. [May carry out Assembly‘ recommendations.] 

Voting 

Art. 67. 1. Each member . . . shall have one vote. 2. Decisions ... by a ma- 
jority present and voting. 
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Procedure 

Art. 68. [It] . . . shall set up commissions. . . . 

Art. 69. . . . any member [invited] ... to participate, . . . 

Art. 70. [Agencies may participate in deliberations.] 

Art. 71. [Consultations permitted sometimes.] 

Art. 72. [It shall adopt its own rules of procedure.] 

CHAPTER XI 

Declaration Regarding Non-Self -Governing Territories 

Art. 73. Members . . . recognize . . . interests of the inhabitants of these ter- 
ritories are paramount. ... 

Art. 74. [Their policy must be based on good neighborliness.] 

CHAPTER XII 

International Trusteeship System 

Art. 75. . . . established for the . . . supervision of such territories as may be 
placed thereunder. . . . 

Art. 76. . . . objectives [are] in accordance with . . . Art. 1. 

Art. 77. . . . shall apply to (a) Territories not . . . under mandate; (b) ... 
which may be detached from enemy states . . . ; (c) . . . voluntarily placed under 
system by [administrators]. . . . 

Art. 78. . . . shall not apply to members. . . . 

Art. 79. [Terms shall be agreed upon by parties concerned.] 

Art. 80. [Except as agreed upon nothing shall alter rights of states or peoples 
or agreements.] 

Art. 81, [Agreement shall include terms and designate the authority, which 
may be a member,] 

Art. 82. There may be designated ... a strategic area . . . which may include 
part or all of the trust territory. . . . 

Art. 83. 1. All functions . . . relating to the strategic area . . . shall be ex- 
ercised by the Security Council. 2. . . . objectives ... in Art. 76 shall be ap- 
plicable. . . . 

Art. 84. . . . the trust territory shall play its part in the maintenance of inter- 
national peace and security. . . . 

Art. 85. [Functions of trusteeship agreements for all areas not strategic come 
under the Assembly.] 


CHAPTER XIII 

The Trusteeship Council Composition 

Art. 86. . . . shall consist of (A) Those members administering trust territories; 
(B) Such . . . mentioned by name in Art. 23 as are not administering [trusts]; 
and (C) As . . . elected. . . . 

Functions and Powers 

Art. 87. The General Assembly and , . . the Trusteeship Council . , . may: 
Consider reports . . . accept petitions . . . provide for periodic visits. . . . 

Art. 88. . . . shall formulate a questionnaire on . . . each trust territory, and 
the administering authority [shall report annually]. 
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Voting 

Art. ^89. [Members have one vote each. Decisions by a majority present and 

Procedure 

Art. 90. . , . shall adopt own rules of procedure. . . . 

Art. 91. . . . shall avail itself of assistance. . . . 

CHAPTER XIV 

The International Court of Justice 

Art. 92. . . . shall be the judicial organ. . . . 

Art. 93. All members of the United Nations are ipso facto parties to the statute 
of the . . . Court of Justice. ... A State ... not a member . . . may become a 
party. ... 

Art. 94. Each member . . . undertakes to comply with the decision of the . . . 
Court. ... If any party to a case fails to perform . . . under judgment ... the 
other . . . [has] recourse to the Security Council. . . . 

Art. 95. [Nothing herein prevents use of other tribunals.] 

Art. 96. [Advisory opinion may be requested.] 

CHAPTER XV 

The Secretariat 

Art. 97. There shall be a secretariat ... a secretary general and . . . staflE . . . 
appointed by the General Assembly. . . . 

Art. 98. [Duties.] 

Art. 99. . . . [He] may bring to the attention of the Security Council any 
matter . . . [threatening peace]. 

Art. 100. [He and his staff] . . . shall not seek or receive instructions from 
any government . . . [and] shall refrain from any action . . . [compromising inter- 
nationality]. Each nation undertakes to respect [their internationality]. . * . 

Art. 101. [The Secretary General shall appoint the staff.] 

CHAPTER XVI 

Miscellaneous Provisions 

Art. 102. Every treaty . . , shall be registered. . . . 

Art. 103. [Charter obligations take precedence over othejrs.] 

Art. 104. [The Organization is promised legal freedom.] 

Art. 105. [The Organization is guaranteed privileges and immunities.] 

CHAPTER XVII 

Transitional Security Arrangements 

Art. 106. [Until special agreements in Art. 43 are completed, the five permanent 
members shall consult and take necessary action to maintain peace.] 

Art. 107. [The Charter shall not hinder the prosecution of the war still go- 
ing on.] 
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CHAPTER XVlIl 
Amendments 

Art. 108. [Charter may be amended by two^hirds vote and ratification by two 
thirds of members, including all permanent Council members.] 

Art. 109. [A conference to review the Charter may be called by two-thirds vote 
of the Assembly and by seven Council members. If not held within 10 years, it may 
then be called by majority vote of Assembly and by seven Council members.] 

CHAPTER XIX 

/ Ratification and Signature 

Art. no. [Charter shall be ratified and deposited with the United States Gov- 
ernment by members and shall take effect upon deposit of ratifications by the five 
permanent members and .a majority of the others.] 

Art. 111. The present Charter, of which the Chinese, English, French, Russian 
and Spanish texts are equally authentic, shall remain deposited in [United States 
Government archives] . . , [Done in San Francisco, June 26, 1945.] 
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need of, for expert help, 324-326 
Office of Legislative Counsel, 325, 373 
powers of, 44-45, 112ff. 
money, 649-660, 762-763 
police,^ 443-444 
taxes, 670-671 
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treaties, 699-701 
war, 706-708 
reserved powers of, 45 
Rules Committee, 356-358 
sharpening objectives of, 317-319 
Speaker of the House, 343-345, 357 
and the Supreme Court, 434 
surveillance of the executive branch, 
379-382 

tenure and salaries, 411-^13 
volume of legislation, 309-310 
see also Legislatures 
Congress of Industrial Organizations, 
292-294 

Conservation— Resources, natural 
Constitutions, bill of rights— 5^(5 Bill of 
rights 

city— Municipal charter 
county, 88 
federal, 38ff. 
amendments to, 46-47 
analysis of, 43ff. 
comity clause, 130-131 
commerce clause— jee Commerce 
contract clause, 476-477 
Convention of 1787, 38ff. 
distribution of powers, 43-44 
economic and political interpreta- 
tion, 42-43 
elastic clause, 44 
federal power under, 112ff. 
full faith and credit clause, 128-130 
influence on other nations, 49 
interpretation of, 108, 434ff. 
issues decided under, 40-41 
judiciary clause, 110 
a living document, 46-48, 119-120 
outlined, 956-957 
powers of Congress, 44 
proposed modernization, 445 
purpose, 43 
ratification, 40-41 
and state legislatures, 320-321, 
322 

steps leading to framing of, 38-39 
supremacy of, 44, 110-112 
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and taxation, 670-671 
text of, 957-970 
war powers of, 706-708 
principles relating to, 49 
state, amendment of, 58-59 
bills of rights, 56-58 
conventions, 61-63 
early versions of, 21 
effective dates of, 59 
methods of changing, 58ff., 63-64 
by initiative and referendum, 59— 
60 

Contract clause, in federal Constitution 
see Constitution, federal 
Control, administrative, 553-554, 603- 
605 

Cooke, Morris L., 151 
Cooperatives, 845 

Coordination, administrative, 553-554, 
563-564 

Corporations, effect of, on government, 
391-392 

and the Fourteenth Amendment, 441 
government, 870-871 

and the General Accounting Office, 
599 

use of, 549-550 
growth of, 391 
rise of, 429 

Corrupt Practices Act, 346 
Council, city— Legislatures, munic- 
ipal 

Council of Economic Advisers— Plan- 
ning 

Council of State Governments, 132, 133, 
134 

Counsel, right to, 479 
Counts, George S., 925 
County, as agent of the states, 88 
consolidation with cities, 154 
court system, 458-459 
main features of, 87 
see also Government, county 
Court, Supreme— Supreme Court 
Courts, administrative, 460, 615-617 
broadly considered, 463-464 
of claims, 460 
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461-462 
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county, 458-459 

of domestic relations, 459-460 

equity, 456-458 

federal, 435 

and state compared, 456-457 
structure of, 451-455 
unification of, 452-454 
by Judge's Bill, 453 
juvenile, 459-460 
municipal, 458 

remedies offered for wrongs ,by gov- 
ernment, 614-615 
small claims, 460 
special tribunals, 459-460 
state, 455-458 

Crawford, Kenneth, 292, 836 
Crime, causes of, 906-907 

an expanding category, 904-905 
prosecution and punishment of, 911— 
914 

Crouch, W. W., 263 
Currency, regulation of, 762-763 

by placement of gold and silver on 
parity basis, 763 
Cushman, Robert, 484 

D 

Debt, limitations on public borrowing, 
659-662 

national, 652-653, 655-658 
Decentralization, 555 
Declaration of Independence, 17, 24, 
953-955 

Declareuil, Joseph, 424, 427-428 
Defense department— 5^^ Military estab- 
lishment 

Delaisi, Francis, 720 
Delegation, administrative, 553 
Democracy, future of, in the U.S., 941ff. 
principles of stability and change, 
947-949 

strengths and weaknesses of, 945-947 
Departments, budget procedure in, 
590-591 

executive, 546-548 
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Dependencies— Territories 
Depression, of the 1930’s, 389 
Dern, George H., 515, 523, 529, 548 
Dicey, A. V., 438, 606 
Direction, administrative, 553 
District of Columbia, 319 
Districts, school, 932-937 
special, 96 

Dodd, Walter F., 322, 440, 495 
Domain, eminent— Eminent domain 
Doob, Leonard, 178, 179, 186 
Draper, Earle, 144 

Due process of law, applied to admin- 
istration, 606-609 
and the police power, 441 
and the states’ rights, 112 
Dumbarton Oaks Conference, 730 
Dunn, Samuel 0„ 288 
Dust bowl, 152 

E 

Eastman, Joseph, 793 
Economy, role of government in, 392- 
393 

structure of, 390-392 
Education, adult, 936-937 
citizen’s concern for, 924ff. 
and democracy, 937-938 
expenditures for, 927-928 
federal aid to, 930-931 
government control of, 931—932 
as a local function, 928-931 
public, administration of, 932-937 
enrollment in, 926-928 
see also Schools 
Elections, conduct of, 248 ff. 
gerrymandering, 265 
nomination of candidates in, 252- 
255 

number of, 249-250 
periodicity of, 250 
presidential, 265ff. 
primary, 254-255 
see also Suffrage; Voting 
Electoral college, 269 
Electorate, and voting behavior, 229fiE, 
Elliott, W. Y., 127 


Emeny, Brooks, 688, 724, 726 
Eminent domain, nature of, 475 
Employment, in government, 621ft. 
offices, 818-820 
see also Labor 
Equity, courts of, 456-458 
defined, 433 
Ewing, Cortez, 502 
Ex post facto laws, 473 
Executive, chief, accountability of, 375- 
376 

administrative powers of, 528-532 
appointing power of^ 536-538 
basic characteristics in office ol, 
521-524 

ceremonial and efficient functions 
of, 522-523 

comparative responsibilities of, 
527 

compensation, tenure, removal, 
and succession, 533-536 
formal qualifications of, 532-533 
in framework of administration, 
545 

leadership of, 52 Iff. 
methods of checking on, 379-382 
personality as an influence, 524- 
525 

removal power of, 538—540 
role m legislation, 523-524 
state, 23 
veto by, 351-353 

see also Governors; Mayors; Presi- 
dent 

Executive agreements, 701-703 
Executive branch, growing power of, 
51 

initiation of legislation, 378-379 
investigations of, 380—381 
state, control over local units, 75 
Executive orders, 558-559 
Executive powers, under Articles of 
Confederation, 26 
Executive veto, 351-353 

see also Government, municipal and 
state 

Expenditures, governmental, 387-388, 
648-655 
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Farm Bureau Federation, 284, 291 
Farm Credit Administration, 843 
Farmers— Agriculture 
Farming— Agriculture 
Federal aid, direct, 138-139 
grants-in-aid— Grants-in-aid 
Federal Budget Act of 1921, 589 
Federal Council of Personnel Adminis- 
tration, 630-631 

Federal Deposit Insurance Corporation, 
389 

Federal-local relationships, 137ff. 

Federal Reserve System— Banking 
Federal Security Agency, 889-899 
Federal-state relations, 120 
forms of, 134-137 

Federal Trade Commission, 796-797 
Federalism, defined, 103 
rational approach to, 125 
Field offices, in framework of admin- 
istration, 546 

Field programs, administration of, 554- 
555 

Filene, Edward A., 186 
Finance, public, administration of 552— 
553 

analyzed, 647 ff. 

cost of expenditures, 648-655 
cost of war, 650-651 
far-reaching effects of, 647-648 
see also Expenditures; Taxation; 
Taxes; Revenue 
Financial stabilization, 761ff. 

Finer, Herman, 145 
Filibuster, 319 
Fire protection, 914—916 
Fisher, John, 754 
Flynn, Ed., 213 

Foreign policy, administration of, 687ff. 
alliances, 728 

and the armed forces, 706-711 
collaboration and world leadership, 
693-696 

executive agreements, 701-703 

future of, 711-712 

good neighbor policy, 695-696 


instruments of, 696-703 
international organizations, 728-729 
international policeman, U.S. as, 696 
isolationism, 692-693 
Marshall Plan, 694-695 
North Atlantic Pact, 695 
the open door, 691 
principal stages in, 688-696 
regional confederation, plans for, 
728 

tendency toward imperialism, 690- 
692 

treaties, 699-701 
Truman doctrine, 694-695 
weapons of, 727ff. 
and world federation, 737-738 
see also State Department; United 
Nations; War 

Foreign relations. Atomic energy, 710- 
711 

see also Foreign policy; United Na- 
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Foreign Service— see State Department 
Forres tal, James, 634 
Fort Peck Dam, 151 
France, administrative court system, 
615-616 

free public education, 925 
growth of civil service, 625-626 
judicial administration, 450-451, 498— 
499 

judicial review of legislation, 435 
selection of judges, 494 
Franchise, extension of, 229-231 
see also Elections; Voting 
Frankfurter, Felix, 443, 503, 790 
Freedom, under government, 30-31 
Freund, Ernst, 322 - 
Friedrich, Carl J., 409 
Full faith and credit— Constitution, 
federal 
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Gallup, George, 243 
Gehlke, Charles £., 905, 914 
General Accounting Office, 589, 598 
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General ticket system, 328-329, 410- 
411 

Germany, executive functions, 522-523 
free public education, 925 
growth of civil service, 625-626 
public ownership and operation, 869 
selection of judges, 494 
social insurance, 890 
Gerrymandering, 265 
Gompers, Samuel, 292 
Goodnow, Frank J., 427, 511, 588 
Gosnell, Harold, 178 
Government, and agriculture, 834ff. 
and business— Business 
city— see Government, municipal 
cost of, 649-651 
county, framework of, 85fE. 
functions, 88-89 
legislative powers, 90 
main features, 90-91 
proposed reforms, 91-92 
and education, 926-932 
effect of social complexity on, 4 
enterprises operated by, 679-680 
executive leadership in, 52 Iff. 
federal, as agricultural banker, 843- 
846 

defined, 103-104 
and economic welfare, 854ff. 
and education, 930, 935-936 
expenditures of, 387-388 
financial stabilization programs, 
761ff. 

framework of, 37ff. 
growth of, at expense of states, 107- 
108 

over-all, 569-570 

old-age insurance provisions of, 891 
and planning, 854ff. 
plenary powers in foreign relations, 
698 

police agencies of, 908-909 
prosecution and punishment of 
crime, 912-913 

public works programs, 866-867 
relief programs, 883-888 
revenues of, 674-675 
during the Revolution, 23ffi. 


supervision of banking by, 766-767 
supremacy oi—see National su- 
premacy 
forms of, 8 
functions of, 5-8 
growth of, 944-945 
importance of, 3-4 
influenced by Utilitarians, 29-30 
institutional development of, 49ff. 
and interest groups, 278-280 
and labor— Labor 
and large corporations, 391-392 
and law, 421-422 
and law enforcement, 903ff. 
liability to suit, 612--613 
local, classification of, 71 
cost of, 649-650 
forms of control over, 75-76 
framework of, 86ff. 
limitations on borrowing power of, 
660-662 

planning by, 861 
revenues, 676-677 
and expenditures, and debt, 652- 
653 

during and after the Revolution, 
19-21 

and state legislatures, 321—322 
municipal, city-manager plan, 81-83 
commission plan, 80-81 
fire protection, 914-916 
forms of, 77ff., 83 
framework of, 69ff. 
police, 910 

public ownership and operation of 
economic services, 869 
public works, 867-868 
strong-mayor plan, 78-79 
veto power in, 353-354 
weak-mayor plan, 79-80 
see also Cities; Government, local 
national— jee Government, federal 
nature of, 509-510 
planning agencies, 861 
popular, future of, in the U.S., 94 Iff. 
strengths and weaknesses of, 945- 
947 

powers of, 29 
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presidential and cabinet, 382 
priorities of the public business, 
determined by, 386-389 
public ownership and operation as 
function of, 868-872 
and public safety, 903ff. 
and public welfare, 879ff. 
recreation activities, 917-921 
reorganization oi—see Reorganization 
responsible, 338, 362ff. 
during and after the Revolution, 18ff. 
role in the economy, 392-393 
role in welfare, 383-395 
school districts, 926-927 
as servant of the people, 28-29 
service in, in other nations, 401-402 
social security programs, 889-894 
special districts, 96-98 
state, administrative reorganization 
of, 572-574 

assistance to agriculture, 838 
cost of, 649-650 

diminishing importance of, 55 
early features of, 21-23 
and education, 930 
framework of, 55flF. 
limitations on borrowing power of, 
660 

old-age assistance provisions of, 
limited, 891 
'planning by, 861 
police systems, 908 
powers of, 64fE. 

public health programs, 895-896 
public welfare programs, 882—883 
regulation of public utilities, 787- 
789 

republican form, guaranteed, 56 
revenues of, 674-676 

and expenditures, and debt of, 
652-653 

school administration by, 935 
supervision of banking by, 767 
veto power in, 353 
workmen*s compensation, 820—821 
see also States 
study of, 9-11 
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ization, 395 

U.S. as a laboratory for, 11-13 
of territories and dependencies, 705- 
706 

township, 19, 92-95 
unitary, 103-104 
units of, 19, 154-155 
village, 95-96 

Government Corporation Control Act, 
599 

Governmental areas-— Areas 

Governments, relations among, 124ff. 

Governors, administrative powers of, 
529-530 

appointing power of, 538 
colonial, 513 

and the comity clause, 130-131 
formal qualifications of, 532 
influence on legislation by, 523-524 
office of, 526 
removal of, 535 
removal power of, 540 
salaries of, 533 
tenure of, 534-535 
veto power of, 353 
see also Executive, chief 
Grade, administrative, 546 
Grafton, Samuel, 242 
Grand Coulee, 151 

Grants-in-aid, development of, 135-137 
extent of, 136-137 
federal and state, 134—137 
as form of control, 75 
as policy, assessed, 140—141 
Great Britain, appropriations for labor 
and social services, 826 
bossism, 214-215 
the cabinet, 563 
central-local relationships, 75 
civil service, 626 
criminal law, 428 
executive functions, 522 
free public education, 925 
government service, 401, 409—410 
home rule, 75 

judicial administration, 450, 498 
judicial review of legislation, 435 
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legal institutions, 422-423, 425-427 
Parliament and the executive branch, 
338 

political parties and politics, 218, 
225 

public administration, 513 
public ownership and operation, 
869 

public welfare programs, 881 
question time in Parliament, 381 
selection of judges, 494 
social insurance programs, 890 

H 

Haines, Charles G., 432, 462-463 
Hardman, J. B. S., 826 
Hatch Acts, 219 
Hayek, Friedrich A., 772 
Hayes, Carleton, 721 
Health, public, development of, 879ff. 
local administration of, 895 
programs for, 894-899 
and “socialized medicine,’' 897-899 
state programs, 895-896 
U.S. Public -Health Service, 896- 
898 

Helms, E. Allen, 197, 201, 220, 276, 278, 
279, 287 

Herring, Pendleton, 512 
Hobson, John, 634 
Hoffman, Paul G., 651 
Holcombe, Arthur, 192, 721 
Holmes, Oliver Wendell, 438, 440, 441- 
442, 493 

Home rule, in Great Britain, 74 
see also Municipal charter 
Hoover Commission— Commission 
on Organization of the Executive 
Branch of the Government 
Hoover Dam, 152 
Hoover, Herbert, 634 
House of Representatives— Congress; 
Legislatures 

Housing, credit facilities for, 768 
public, 916-917 
Hughes, Charles Evans, 434 


Immigration, Chinese Exclusion Acts, 
164, 166 

and the deportation problem, 168-169 

future of, 167-169 

history of, in the U.S., 163ff. 

and the Internal Security Act, 166-167 

policy determined, by labor, 818 

principal stages of, 164ff. 

quotas, 165 

Immunity from suit, governmental, 606, 
612-614 

Impeachment, 535 
Imperialism, and democracy, 942 
Implied power— Power, federal 
Income, per family, 298 
farm, 831 
national, 655-656 
of foreign nations, 656 
Indebtedness, state, limitations on, 321 
Independence, Declaration oi—see Dec- 
laration of Independence 
Independent establishments, in govern- 
ment, 546 

Indictment, by grand jury, 478 
by information, 478-479 
Industrial relations, and the NLRB, 
117-118, 821-822 

Industry, concentration in, 391-392 
Influence, in politics, 192 
Initiative and referendum, 262-265 
and state constitutions, 59-60 
Institute for Propaganda Analysis, 186 
Institute of Public Administration, 573 
Institutions, legal, and law, 42 Iff. 
Insurance, federal control of, 117 
government programs, 771-772 
old-age, and survivors, 891 
regulation of, 770-771 
social, the principle extended, 890-891 
under the Social Security Adminis- 
tration, 889 
unemployment, 893 

Interest groups, in American politics. 
276ff. 

for business, 288-291 

danger of overextending, 297-300 
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Interest groups {cont.) 
definition of, 276-277 
the guild tendency in, 299-300 
investigations of, 281, 295 
operation of, 280ff. 
and representative government, 278— 
280 

structure of, 288-291 
see also Lobbies 

Intergovernmental cooperation, 124fF. 
Internal Security Act, 166-167 
International Court of Justice, 732 
International Labour Organization, 729 
Interstate, commerce—^^e Commerce 
compacts, 132-1 3 S 
cooperation, 133-134 
relationships, 128ft. 

Investments, protection of, 768-770 
Irion, F- C., 178, 185 

J 

James, William, 712 
Jeopardy, double, 481 
Johnson, Hiram, 262-263 
Joint resolution- 5 ee Legislation 
Judd, Charles H., 926 
Judges, biographies of, 503 
burdens of, 459-460 
discretion of, 433-434 
election of, 259, 495-497 
independence of, 501 
qualities of, 493 
recall of, 445 
removal of, 499-500 
retirement of, 445, 501-502 
selection of, 494-495, 497-499 
tenure and salaries of, 499-502 
see also Courts; Judiciary 
Judicature Act, 450 

Judicial, decisions, legal terms used, 
108-110 

office, as a career, 492ff. 
review of legislation— Legislation 
Judiciary, under the Articles of Confed- 
eration, 26 

and the commerce clause, 107-108 
constitutional clause relating to, 110 


federal, early influence of, 50-51 
as policy-maker, 432ff. 
state, control over local units, 75 
see also Judges; Law; Institutions, 
legal 

Judiciary Act, 110 
Jurists, influence of, 424 
Jury, grand, 478 
trial by, 479, 483 
Jus, gentium, 422, 424 
sanguinis, 162 
soli, 162 

Justice of the peace, 459 
K 
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Keith, Sir Arthur, 721 

Kent, Frank R., 285 

Key, V. O., 205, 263, 299 

Keynes, John Maynard, 767, 772 

Kiplinger, W. N., 280, 293-294, 393 

L 

Labor, and anti-injunction legislation, 
823-824 

child, 443-444, 815-817, 928 
convict, 818 

cooperation of, with management, 826 
Department of, federal, 808ff. 

Bureau of Labor Standards, 813 
Bureau of Labor Statistics, 813 
functions of, 810-811 
Women’s Bureau in, 817 
employment offices, 818-820 
gains of, 807-808 
and government, 805ff. 
and immigration policy, 818 
mediation and conciliation, 824-827 
National Labor Relations Board, 821— 
822 

organized, 292-294 

and disputes, 82 Iff., 825-826 
growth of, 805 
planning by, 860 

as a political force, 292-294, 806-807 
safety legislation, 820-821 
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Labor (coni.) 

state departments of, 808 
Taft-Hartley Act, 822-823 
unemployment insurance, 893 
in the USSR, 826-827 
wages and hours, 813-815 
wants of, 811-812 
women, as a force in, 817-818 
workmen’s compensation, 820-821 
Lambert, Edouard, 438 
Land, division of, 832-833 
Landis, James M., 453 
Laski, Harold, 402, 463, 945 
Lasswell, Harold D., 178, 186, 192, 298 
Lazarsfeld, Paul, 178, 240-242 
Law, administrative, elements of, 605- 
609 

civil, rise of, 423 

classification of, and kinds, 427, 433- 
434 

common, defined, 433 
rise of, 422 

constitutional, defined, 433 
content of, 427ff- 

criminal, and civil liberties, 477ff. 
defined, 427 
rise of, 428 
trends in, 905—906 
definitions of, 421-422 
due process oi^see Due process 
enforcement of, 903ff. 
implementation of, 551—552 
international, 723-724 
judicial interpretation of, 432, 433- 
434 

and legal institutions, 42 Iff. 
martial, defined, 481-482 
military, defined, 481 
national and international, 723-724 
private, defined, 427 
public, defined, 427 
rule of, in administrative law, 606 
statutory, defined, 433 
see also Legislation 
Laws, equal protection of, 474 
ex post facto, 473 
uniform state, 131-132 
see also Legislation 


League of Nations, 692, 693, 728 
Legal institutions, rise of, 422-424 
Legislation, administrative, role of, 559- 
560 

enactment of, 348—351 
extent of, declared unconstitutional, 
435-436 

initiated by the executive, 378-379 
judicial review of, 432, 434fE. 
doctrine established, 110-111 
effects of, 438-441 
and the police power, 441-444 
process of, 436—437 
proposals to limit, 444-446 
rules of interpretation followed in, 
437-438 

resolutions, concurrent, 355 
joint, 354-355 

permitting suit against the govern- 
ment, 613-614 

relating to agriculture, 839-843 
role of the chief executive in, 523-524 
as a source of law, 426 
special, 321 

state, on municipal charters, 72-73 
volume of, 309-310 
see also Law and laws 
Legislative Reorganization Act, 295, 317- 
318, 325, 341, 366, 371-375, 586, 
595-596, 614 

Legislators, age as conservatizing ele- 
ment, 405-406 

formal qualifications of, 404-405 
length of service of, 414 
personal prestige and background of, 
403-409 

and politicians, 400ff. 
role of, 414-415 

tenure and salaries, 403, 411-414 
Legislatures, bureaucracy in, 344 
calendar, 356 
caucuses, 365 

as center of political gravity, 305ff. 
chambers, number of, 331-334 
characteristics of, 308-311, 339-340 
committees, 364-369 
improvement of, 369-371 
joint, 369-370 
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Legislatures (cont.) 
rules, 356—358 
steering, 362-363 
of the whole, 355-356 
common problems of, 313 
compared, 310-311 

control of, over administrative action, 
610-611 

over local governments, 74 
effect of the single-member district, 
409-411 

facilitating devices, 355-359 

floor leaders and party whips, 363-364 

functions, 311-313 

influence of lawyers, 407-409 

leadership in, 362-364 

legislative council, 370—371 

members of, 403ff. 

qualifications, 345-346 
vocational occupations, 406-407 
municipal, sharpening objectives of, 
323-324 

size of, 330-331 
and unicameralism, 334 
need for expert help in, 324-326 
organizing, 343-346 
presiding officer of lower house, 343— 
345 

question time, 381—382 
regulation of human affairs, 306—308 
in relation to the rest of government, 
306-308 

rules committees, 356—358 
influence of, 340 

sessions, date and duration, 341-343 
development of, 340—346 
size of, 326-331 
state, early form, 22-23 

and the federal Constitution, 320- 
321, 322 

power of, over local governments, 
321-322 

sharpening objectives of, 319-323 
size of, 329—330 
tenure and salaries of, ‘412 
strengthening effectiveness of, 317ff. 
typical day in, a, 346-347 
at work, 338ff, 
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Liberties, civil—see Civil liberties 
Liberty, nature of, 484-485 
and the police power, 441-442 
and propaganda, 485-486 
Lilienthal, David E., 148-149 
Lindeman, E. C., 880, 920 
Line official, role of, 552-553 
Lippmann, Walter, 244, 279, 298 
Lipson, Leslie, 580 
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defined, 277 
methods of, 280ff. 
see also Interest groups 
Lobbying, attempts to regulate, 294—297 
four aspects of, 277-278 
principles relating to, 297 
see also Interest groups 
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Mayors, administrative powers of, 530- 
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appointing power of, 538—539 
formal qualifications of, 532-533 
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office of, 526 
removal of, 535 
removal power of, 540 
salaries, 533 
tenure, 535 

veto power of, 353—354 
see also Executive, chief 
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Meeker, Royal, 807, 813, 826-827 
Meriam, Lewis, 621 

Merriam, Charles E., 48, 153, 287—288, 
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Military establishment, influence of, on 
foreign policy, 706-711 
in peacetime, 709—710 
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